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Preface 


This Cumulative Supplement to Replacement Volume 3A contains the 
general laws of a permanent nature enacted at the 1966, 1967, 1969, 1971 and 
the First and Second 1973 Sessions of the General Assembly, which are within 
the scope of such volume, and brings to date the annotations included therein. 
At the First 1973 Session, the General Assembly enacted Session Laws 1973, 
Chapters 1 to 826. At the Second 1973 Session, which was held in 1974, the 
General Assembly enacted Session Laws 1973, Chapters 827 to 1482. 


Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amen- 
datory acts. 


Chapter analyses show all sections except catchlines carried for the purpose 
of notes only. An index to all statutes codified herein appears in Replace- 
ment Volumes 4B, 4C and 4D and the 1974 Cumulative Supplements thereto. 


A majority of the Session Laws are made effective upon ratification but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and after thirty 
days after the adjournment of the session” in which passed. All legislation ap- 
pearing herein became effective upon ratification, unless noted to the contrary in 
an editor’s note or an effective date note. 


Beginning with the opinions issued by the North Carolina Attorney General 
on July 1, 1969, any opinion which construes a specific statute will be cited as an 
annotation to that statute. For a copy of an opinion or of its headnotes write the 
Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement, and any sugges- 
tions they may have for improving the General Statutes, to the Department of Jus- 
tice of the State of North Carolina, or to The Michie Company, Law Publishers, 
Charlottesville, Virginia. 
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Scope of Volume 


Statutes: 


Permanent portions of the general laws enacted at the 1967, 1969, 1971 and 
the First and Second 1973 Sessions of the General Assembly affecting Chapters 
106 through 116A of the General Statutes. 


Annotations: 


Sources of the annotations: 
North Carolina Reports volumes 265 (p. 217)-285 (p. 597). 
North Carolina Reports volumes 265 (p. 217)-285 (p. 597). 
Federal Reporter 2nd Series volumes 347 (p. 321)-498 (p. 912). 
Federal Supplement volumes 242 (p. 513)-377 (p. 192). 
Federal Rules Decisions volumes 56 (p. 663)-63 (p. 229). 
United States Reports volumes 381 (p. 532)-415 (p. 604). 
Supreme Court Reporter volumes 86-94 (p. 3234). 
North Carolina Law Review volumes 43 (p. 667)-49 (p. 1006). 
Wake Forest Intramural Law Review volumes 2-7 (p. 697). 
Opinions of the Attorney General. 
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The General Statutes of North Carolina 
1974 Cumulative Supplement 


VOLUME 3A 


Chapter 106. 


Agriculture. 
Article 1. Article 4B. 
Department of Agriculture. Aircraft Application of Pesticides. 
Part 2. Commission of Agriculture. Sec. 
BL 106-65.13 to 106-65.21. [Repealed.] 
106-11. Salary of Commissioner of Agriculture. Article 4C. 


Part 5. Cooperation between Depart- 
ment and United States Depart- 
ment of Agriculture, and 
County Commissioners. 


106-26. Compensation for making reports; 
examination of report books, ete., by 
Department of Agriculture. 

106-26.2 to 106-26.6. [Reserved. ] 


Article 1A. 


State Farm Operations 
Commission. 


106-26.7. Creation of State Farm Operations 
Commission. 

Powers and duties of State Farm 
Operations Commission. 

Powers and duties of Commissioner 
of Agriculture. 

Budgetary organization. 

Use of products. . 

Expenses of Commission members. 


106-26.8. 
106-26.9. 


106-26.10. 
106-26.11. 
106-26.12. 


Article 2. 
North Carolina Fertilizer 
Law of 1947. 

106-50.4. Registration of brands and licensing 

of manufacturers and contractors. 
106-50.6. Inspection fees. 
106-50.7. Sampling, inspection and testing. 
106-50.10. Minimum plant food content. 


Article 4. 
Insecticides and Fungicides. 


106-52 to 106-65. [Repealed.] 


Article 4A. 


Insecticide, Fungicide and Rodenticide 
Act of 1947. 
106-65.1 to 106-65.12. [Repealed.] 


~] 


Structural Pest Control] Act. 


106-65.23. Structural Pest Control Division 
of Department of Agriculture 
created; Director; Structural 
Pest Control Committee cre- 
ated; appointment; terms; 
quorum. 

106-65.24. Definitions. 

106-65.25. Phases of structural pest control; 
license required; exceptions. 


106-65.26. Qualifications of applicants for 
license. 
106-65.27. Examination of applicants; fee; 


license not transferable. 

106-65.28. Revocation or suspension of li- 
cense. 

106-65.29. Rules and regulations. 

106-65.30. Inspectors; inspections and reports 
of violations; designation of 
resident agent. 

. Annual license fee; registration 
of servicemen, salesmen and 
estimators; identification 
cards. 

106-65.32. Proceedings and hearitigs under 
Article; record, of hearings 
and judgments; certified copy 
of revocation of license sent 
to clerk of superior court. 


106-65.31 


106-65.33. Violation of article or rules and 
regulations of Committee a 
misdemeanor. 

106-65.34. | Repealed. | 

106-65.35. [Repealed. ] 

106-65.36. Reciprocity; intergovernmental 
cooperation. 

106-65.37 to 106-65.41. [Reserved.] 

Article 4D. 


North Carolina Biological Organism Act. 


106-65.42. Short title. 
106-65.43. Purpose. 
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106-65.44. 
106-65.45. 


Definitions. 

Authority of the Board to adopt 
regulations. 

Commissioner of Agriculture to 
enforce Article; further au- 
thority of Board. 

Authority under other statutes 
not abrogated; memoranda of 
understanding. 

Criminal penalties; violation of 
law or regulations. 

Article not applicable in certain 

cases. 


106-65.46. 
106-65.47. 


106-65.48. 


106-65.49. 


Article 7. 


Pulverized Limestone and Marl. 
106-80. Convict labor authorized. 


Article 9. 
Commercial Feeding Stuffs. 
106-93 to 106-110. [Repealed.] 


Article 12. 


Food, Drugs and Cosmetics. 
106-125. Detention of product or article 
Suspected of being adulterated or 
misbranded. 
106-126. Prosecutions of violations. 
106-134. Drugs deemed misbranded. 
106-139. Regulations by Board of Agriculture. 
106-143. Article construed supplementary. 


Article 13. 


Canned Dog Foods. 
106-146 to 106-158. [Repealed.] 


Article 16. 


Bottling Plants for Soft Drinks. 
106-176. Establishment and equipment kept 
clean; containers sterilized. 
106-184.1. Department of Agriculture au- 
thority. 


Article 17. 


Marketing and Branding Farm Products. 


106-189. Sale and receptacles of standardized 
products must conform to 
requirements. 

106-189.1. Apples marked as 

penalty. 

106-189.2. Sale of immature apples. 


to grade; 


Article 22. 


Inspection of Bakeries. 
106-225.3. Unlawful sale of bread, rolls or 
buns. 
106-227. Closing of plant; report of viola- 
tion of Article to solicitor. 


Sec. 
106-230. Violation 
meanor. 


of Article a _ misde- 


Article 25A. 
North Carolina Egg Law. 


106-245.15. Designation of grade and class on 
containers required; conformity 
with designation; exemption. 

106-245.16. Standards, grades and weight 
classes. 

106-245.18. Container labeling. 

106-245.22. Sanitation. 


Article 28B. 
Regulation of Production, Distribution, 
etc., of Milk and Cream. 


106-266.6. Definitions. 

106-266.7. Milk Commission continued; 
membership; chairman; com- 
pensation; quorum; coopera- 
tion of other agencies; official 
acts; meetings; principal of- 
fice. 

106-266.8. Powers of Commission. 

106-266.9. Distributors to be licensed; 
Prices and practices of dis- 
tributors regulated. 


106-266.10. Licenses for distributors and 
subdistributors. 

106-266.11. Annual budget of Commission: 
collection of monthly assess- 
ments. 

106-266.12. Milk Commission Account; de- 
ductions by distributor from 
funds owed to producer. 

106-266.13. Injunctive relief. 

106-266.14. Penalties. 

106-266.15. Appeals. 

106-266.16. Saving clause. 

106-266.17. Marketing agreements not to 
be deemed illegal or in re- 
straint of trade; conflicting 
laws. 

106-266.18. Limitations upon power of 
Commission. 

106-266.19. Sale below cost to injure or de- 
stroy competition  prohib- 
ited. 

106-266.20, 106-266.21. [Repealed.] 


Article 31. 


North Carolina Seed Law. 


106-277.2. Definitions. 

106-277.4.. Labels for treated seeds; color- 
ing of seeds treated with poi- 
sonous substance. 

106-277.5. Labels for agricultural seeds. 

106-277.6. Labels for vegetable seeds in 
containers of one pound or less. 
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106-277.7. Labels for vegetable seeds in 
containers of more than one 
pound. 


106-277.9. Prohibitions. 

106-277.25. Seizure and disposition of seeds 
violating Article. 

106-277.28. Fees for tags, stamps and licenses. 

106-277.29. Investigation committee; ap- 
pointment; duties; authority. 


Article 31A. 


Seed Potato Law. 
106-284.5 to 106-284.13. [Repealed.] 


Article 31B. 


Vegetable Plant Law. 


Purpose of Article. 

Definitions. 

Unlawful to sell plants not up to 
standard and not appropriately 
tagged or labelled. 

Rules and regulations. 

Inspection; interference with 
inspectors; “‘stop-sale’’ notice. 
Interference with Commissioner, 
etc., or other violation a 

misdemeanor; penalties. 

When Article not applicable. 

to 106-284.29. [Reserved.] 


Article 31C. 


Carolina Commercial Feed 
Law of 1973. 


Title. 

Purpose. 

Enforcing official. 

Definitions of words and terms. 

Registration. 

Labeling. 

Bag weights. 

Misbranding. 

Adulteration. 

Prohibited acts. 

Inspection fees and reports. 

Rules and regulations. 

Inspection, sampling, and anal- 
ysis. 

Detained commercial feeds. 

Penalties; enforcement of Ar- 
ticle; judicial review; confi- 
dentiality of information. 

Cooperation with other entities. 

Publication. 


Article 34. 


Anima] Diseases. 


Fart 1. Quarantine and Miscellaneous 
Provisions. 
106-304. Proclamation of livestock and 
poultry quarantine. 


106-284.15. 
106-284.16. 
106-284.17. 


106-284.18. 
106-284.19. 


106-284.20. 


106-284.22. 
106-284.23 


North 


106-284.30. 
106-284.31. 
106-284.32. 
106-284.33. 
106-284.34. 
106-284.35. 
106-28 4.36. 
106-284.37. 
106-284.38. 
106-284.39. 
106-284.40. 
106-284.41. 
106-284.42. 


106-284.43. 
106-284.44. 


106-284.45. 
106-284.46. 


See 

106-305. Proclamation of 
quarantine. 

106-306. Rules to enforce quarantine. 

106-307. Violation of proclamation or rules. 

106-307.1. Serums, vaccines, etc., for control of 

animal diseases... 

106-307.2. Reports of infectious disease in 

livestock and poultry to State 


infected feedstuff 


Veterinarian. 
106-307.3. Quarantine of infected or inoculated 
livestock. 
106-307.4. Quarantine of inoculated poul- 
LEY; ; 
106-307.5. Livestock and poultry brought 


into State. 
106-307.6. Violation made misdemeanor. 
106-307.7. Diseased livestock running at 
large. 


Part 3. Hog Cholera. 

106-316.2. Use of virulent hog cholera virus 
prohibited without permit; virulent 
hog cholera virus defined; use of 
modified live virus vaccines. 
Destruction of swine affected 

with or exposed to hog chol- 

era; indemnity payments. 
106-322.3. When indemnity payments not 

to be made. 


Part 4. Compensation for Killing Diseased 


106-322.2. 


Animals. 
106-323. State to pay part of value of animals 
killed on account of disease; 


purchase by State of animals 
exposed to certain diseases. 


Part 7. Rabies. 


106-364. Definitions, 

106-365. Vaccination of all dogs. 

106-383. Regulation of content of vaccine; 
doses. 


Part 8. Brucellosis (Bang’s Disease). 


106-388. Animals affected with, or exposed 
to, brucellosis declared subject to 
quarantine, etc. 


106-389. Brucellosis defined; program for 
vaccination; sale, etc., of vac- 
cine; cooperation with the United 
States Department of Agricul- 
ture. 

106-390. Blood sample testing; diseased 
animals to be branded and quar- 
antined; sale; removal of identi- 
fication, etc. 

106-391. Civil liability of vendors. 

106-392. Sales by nonresidents. 

106-393. Duties of State Veterinarian; 
quarantine of animals; required 
testing. 

106-394. Cooperation of county boards of 
commissioners. 
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106-395. Compulsory testing. 
106-396. Authority to promulgate and en- 


force rules and regulations. 
106-397. Violation made misdemeanor. 
106-398. Punishment for sale of animals 
known to be infected, or under 
quarantine. 
106-399. [Repealed.] 


Fart 9. Control of Livestock Diseases. 


106-401. State Veterinarian authorized to 
quarantine. 
Inspection and quarantine of 
poultry. 
106-402. Confinement and isolation of diseased 
animals required. 
106-403. Disposition of dead domesticated 


animals. 
106-405. Violation made misdemeanor. 


Part 10. Feeding Garbage 
to Swine. 
106-405.1. Definitions. 
106-405.2. Permit for feeding garbage to swine. 
106-405.8. Application for permit. 
106-405.7. Inspection and investigation; 


maintenance of records. 
106-405.10 to 106-405.14. [Reserved. ] 


106-401.1. 


Part 11. Equine Infectious 
Anemia. 


106-405.15. “Equine 
fined. 
106-405.16. Animals infected with or exposed 
to equine infectious anemia 
declared subject to quarantine. 
106-405.17. Authority to promulgate and 
enforce rules and regulations. 
106-405.18. Implementation of control and 
eradication program. 
106-405.19. Violation made misdemeanor. 


Article 35. 


Public Livestock Markets. 


106-406. Permits from Commissioner of 
Agriculture for operation of 
public livestock markets; appli- 
cation therefor; hearing on ap- 
plication. 

106-407. Bonds required of operators; ex- 
emption of certain market op- 
erations. 

106-407.1. North Carolina Public Live- 
stock Market Advisory Board 
created: appointment; mem- 
bership; duties. 

106-407.2. Revocation of permit by Board 
of Agriculture; restraining 
order for violations. 

106-408. Marketing facilities prescribed; rec- 

ords of purchases and sales; time 
of sales; notice. 


infectious anemia” de- 
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Sec. 

106-408.1. Market operation fees. 

106-409. Removal of cattle from market 
for slaughter and nonslaughter 
purposes; identification; permit 
needed. 

106-410. Removal of swine from market 
for slaughter and nonslaughter 
purposes; identification; permit 
needed; resale for feeding or 
breeding; out-of-state shipment. 

106-411. Regulation of use of livestock removed 

from market; swine shipped out of 
State. 

Admission of animals to markets; 
quarantine of diseased animals; 
sale restricted; regulation of 
trucks, etc. 

Sale, etc., of certain diseased ani- 
mals restricted; application of 
article; sales by farmers. 


Transportation, sale, etc., of dis- 
eased livestock; burden of prov- 
ing health; movement to labora- 
tory; removal of identification. 

Cost of tests, serums, etc. 

Rules and regulations. 

Violation made _ misdemeanor; 
responsibility for health, etc., of 
animals. 

Exemption from health provisions. 


Article 35A. 


North Carolina Livestock Prompt 
Pay Law. 


Short title. 

Legislative intent and purpose. 

Definitions. 

Duties of Commissioner. 

Collection of payment. 

Action upon failure of payment. 

Authority of Board of Agricul- 
ture, North Carolina Public 
Livestock Advisory Board 
and the Commissioner. 


Article 35B. 
Livestock Dealer Licensing Act. 
106-418.8. Definitions. 
106-418.9. Exemptions. 
106-418.10. Prohibited conduct. 
106-418.11. Licenses. 
106-418.12. Hearings. 


106-418.13. Maintenance of records. 
106-418.14. Penalties. 
106-418.15. Short title. 

Article 36. 


Plant Pests. 
106-419.1. Plants, plant products and other 


106-412. 


106-413. 


106-414. 


106-415. 
106-416. 
106-417. 


106-418. 


106-418.1. 
106-418.2, 
106-418.3. 
106-418.4. 
106-418.5. 
106-418.6. 
106-418.7. 
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objects exposed to _ plant 


pests. 


106-420.1. Agreements against plant pests. 
106-422. Agents of Board; inspection. 


Article 37. 
Cotton Grading. 


106-426. Expert graders to be employed; 
cooperation with United States 
Department of Agriculture. 

106-427. County commissioners to cooperate. 

106-428. Grading done at owner’s request; 
grades as evidence. 


Article 38. 


Marketing Cotton and Other Agricultural 
Commodities. 

106-434. Bonds of superintendent, State 
employees and private warehouse 
facilities and their employees. 

106-446. State not liable on warehouse 

debts; levy on cotton or levy on 
grain and soybeans levied if 
loss is sustained. 


Article 39. 
Leaf Tobacco Warehouses. 
106-453. Oath of tobacco weigher; duty of 
weigher to furnish list of number 
and weight of baskets weighed. 


106-454. Warehouse proprietor, etc., to render 
bill of charges; penalty. 


Article 40. 


Leaf Tobacco Sales. 


106-459. Penalty for failure to report sales. 

106-465. Organization and membership of 
tobacco boards of trade; rules 
and regulations; fire insurance 
and extended coverage re- 
quired; price fixing prohibited. 


Article 44. 


Unfair Practice by Handlers of Fruits 
and Vegetables. 


106-496. Protection against unfair trade 
practices. 

106-497. Permits required. 

106-498. Bond required. 

106-499. Contracts between handlers’ and 
producers; approval of Commis- 


sioner. 
106-500. Additional powers of Commis- 
sioner to enforce Article. 


Article 49. 


Poultry; Hatcheries; Chick Dealers. 


106-539. National poultry and turkey im- 
provement plans. 


1] 


Sec. 

106-540. Rules and regulations. 

106-541. Definitions. 

106-542. Hatcheries, chick dealers and 
others to obtain permit to op- 
erate. 

106-543. Requirements of national poultry 
and turkey improvement plans 
must be met. 


106-544. Shipments from out of State. 
106-545. False advertising. 
106-546. Notice describing grade of chicks to be 


posted. 


106-547. Records to be kept. 


106-548. Fees; 
testing. 


quarantine; compulsory 


106-549. Violation a misdemeanor. 


Article 49B. 


Meat Inspection Requirements; Adultera- 


106-549.15. 
106-549.16. 
106-549.17. 
106-549.18. 
106-549.19. 


106-549.20. 
106-549.21. 


106-549.22. 
106-549.23. 


106-549.24. 


106-549.25. 


106-549.26. 


106-549.27. 
106-549.28. 


tion and Misbranding. 


Definitions. 

Statement of purpose. 
Inspection before slaughter. 
Inspection; stamping carcass. 
Application of article; place of 
inspection. 

Inspectors access to businesses. 
Stamping container or covering; 
regulation of container. 

Rules and regulations of Board. 
Prohibited slaughter, sale, and 
transportation. 

Prohibited acts regarding cer- 
tificate. 

Slaughter, sale and transporta- 
tion of equine carcasses. 
Inspection of establishment; 
bribery of or malfeasance of 
inspector. 

Exemptions from Article. 

Regulation of storage of meat. 


Article 49C. 


Federal and State Cooperation as to 
Meat Inspection; Implemen- 


tation of Inspection. 


106-549.29. North Carolina Department of 
Agriculture responsible for 
cooperation. 

106-549.29:1. [Repealed.] 

106-549.30. Refusal of Commissioner to 
inspect and certify meat. 

106-549.31. Enforcement against unin- 
spected meat. 

106-549.32. Enforcement against _ con- 
demned meat; appeal. 

106-549.33. Jurisdiction of superior court. 

106-549.34. Interference with inspector. 

106-549.35. Punishment for violation. 

106-549.36. Gathering information; reports 


required; use of subpoena. 
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106-549.37. Jurisdiction coterminous 
federal law. 


106-549.38. Rules and regulations of State 
Department of Agriculture. 

106-549.39. Hours of inspection; overtime 
work; fees. 

106-549.40 to 106-549.48. [Repealed.] 


Article 49D. 


Poultry Products Inspection Act. 


106-549.49. Short title. 

106-549.50. Purpose and policy. 

106-549.51. Definitions. 

106-549.51A. Article applicable to domesti- 

cated rabbits. 

State and federal cooperation. 

Inspection; condemnation of 
adulterated poultry. 

Sanitation of premises; regula- 
tions. 

Labeling standards; 
misleading labels. 


Prohibited acts. 

No poultry in violation of Ar- 
ticle processed. 

Poultry not for human con- 
sumption; records; registra- 
tion. 

Punishment for violations; car- 
riers exempt; interference 
with enforcement. 

106-549.60. Notice of violation. 

106-549.61. Regulations authorized. 

106-549.62. Intrastate operations 
tions. 

Commissioner may limit entry 
of products to establish- 
ments. 

Refusal of inspection services; 
hearing; appeal. 

Product detained if in violation. 

Seizure or condemnation pro- 
ceedings. 

Superior court 
proceedings in 
State. 

Powers of Commissioner; sub- 
poenas; mandamus; self-in- 
crimination; penalties. 

106-549.68A. Article applicable to those 

regulated by federal act. 

106-549.69. Inspection costs. 


Article 49F. 


Biological Residues in Animals. 


106-549.81. Definitions. 

106-549.82. Detention or quarantine; lifting 
quarantine; burden of proof. 

106-549.83. Appellate review; order pending 
appeal; bond. 


with 


106-549.52. 
106-549.53. 


106-549.54. 


106-549.55. false and 


106-549.56. 
106-549.57. 


106-549.58. 


106-549.59. 


exemp- 


106-549.63. 


106-549.64. 


106-549.65. 
106-549.66. 


106-549.67. jurisdiction; 


name. of 


106-549.68. 
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106-549.84. Movement of contaminated 
animals forbidden. 


106-549.85. Inspection of animals, records, 
etc. 
106-549.86. Investigation to discover viola- 
tion. 
106-549.87. Promulgation of regulation. 
106-549.88. Penalties. 
Article 50. 
Promotion of Use and Sale of Agricultural 
Products. 


106-557. Notice of referendum; statement of 
amount, basis and purpose of 
assessment; maximum assessment. 

106-557.1. Bailot by mail. 

106-559. Basis of referendum; eligibility 
for participation; question sub- 
mitted; special provisions for 
North Carolina Cotton Promo- 
tion Association. 

106-562. Regulations as to referendum; notice 
to farm organizations and county 
agents. 

106-564.1. Alternate method for collection of 

assessments. 

106-564.3. Alternative method for collec- 
tion of assessments relating to 
cattle. 

106-567. Rights of farmers dissatisfied with 
assessments; time for demanding 
refund. 


Article 50A. 


Promotion of Agricultural Research 
and Dissemination of Findings. 


106-568.8. Collection and disposition of 
assessment; report of receipts 
and disbursements; audit. 

106-568.10. Subsequent referenda; continuation 
of assessment. 


Article 50C. 


Promotion of Sale and Use of Tobacco. 


106-568.18. Policy as to joint action of 
farmers. 


Policy as to referendum on 
question of annual assess- 
ment. 

Referendum in 1961 on assess- 
ment for next three years. 


Effect of more than one-third 
vote against assessment in 
1961 referendum. ) 

Effect of two-thirds vote for 
assessment in 1961 referen- 
dum. 

Regulations as to 1961 refer- 
endum; notice to farm organi- 
zations and county agents. 


106-568.19. 


106-568.20. 


106-568.21. 


106-568.22. 


106-568.23. 
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Sec. Article 58. 
106-568.24. Distribution of ballots; arrange- ; 
ments for holding 1961 ref- G Dealers. 
erendum; declaration of re- %S&¢- a 
sults. 106-601. Definitions. 
106-568.25. Question at 1961 referendum. 106-602. License required. 
106-568.26. Collection of assessments; cus- 106-603. Application. for license or renewal 
tody and use of funds. thereof. : 
106-568.27. Required affirmative vote of di- 106-604. License fee; bond required; ex- 
rectors of Tobacco Associ- peal stene 
wee cincorporatedt 106-605. Execution, _terms and form_ of 
106-568.28. Right of farmers dissatisfied bond; action on bond; investiga- 
with assessments; time for tion of complaints. 
demanding refund. 106-606. Posting of license; decal on truck, 
106-568.29. Subsequent referendum after aa : 
Stout Me ere eePee 106-607. Renewal of license. 
106-568.30. Referendum as to continuance 106-608. Disposition of fees. 
of assessments approved at 106-609. Records to be kept by dealers. 
pribmrererendum 106-610. Grounds for refusal, suspension or 
106-568.31. Filing and publication of finan- revocation of license. ; 
eialctitement by treasurertot 106-611. Procedure for refusal, suspension 
Tobacco Associates, Incorpo- CLS. oe of license. : 
mex Pr 106-612. Commissioner’s authority to in- 
106-568.32. Levy of assessment for 1959, vestigate. ; 
1960 and 196 leauthorized: 1NK-613. Rules and regulations. 
106-568.33. Effect of article on prior acts. 106-614. Violation a misdemeanor. 
106-568.34. Alternate method for levy of 106-615. Operation without license unlaw- 
Mecacament ful; injunction for violation. 
Article 52. 
Agricultural Development. 
106-587. Local appropriations. 
106-588 to 106-600. [Reserved.] 
ARTICLE 1. 


Department of Agriculture. 


Part 1. Board of Agriculture. 


§ 106-2. Department of Agriculture, Immigation, and Statistics es- 
tablished; Board of Agriculture, membership, terms of office, etc. 


State Government Reorganization.—The 
Board of Agriculture was transferred by § 


143A-59, enacted by Session Laws 1971, c. 
864. 


Part 2. Commissioner of Agriculture. 


§ 106-11. Salary of Commissioner of Agriculture.—The salary of the 
Commissioner of Agriculture shall be thirty-one thousand dollars ($31,000) a 
year, payable monthly. (1901, c. 479, s. 4; 1905, c. 529; Rev., s. 2749; 1907, c. 
BOS Bal 15 CPG BO ne Oo / 2481 ly 020, S10 le 1 955.0c. Zoe. Sion 1 Goo) C 
293; 1937, c. 415; 1939, c. 338; 1943, c. 499, s. 1; 1947, c. 1041; 1949, c. 1278; 
OSS rsie 2 819578 le 1903) cell /ons.4* 190/7,.Cce1130%-c.1237,:s:.4* 1969. 
91214, 8247-11971500912)5s).4°19739c0//8, 8.4.) 

Editor’s Note.— 1, 1969, increased the salary from $20,000 

Both 1967 amendments increased the sal- _to $22,500. 


ary from $18,000 to $20,000. The first 
amendatory act provided that the increase 
should he effective Jan. 1, 1969, and the 
second amendatory act was made effective 
July 1, 1967. 

The 1969 amendment, effective after July 
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The 1971 amendment, effective July 1, 
1971, increased the salary from $22,500 to 
$25,000. 

The 1973 amendment, effective July 1, 
1973, increased the salary from $25,000 to 
$31,000. 


§ 106-22 GENERAL STATUTES OF NORTH CAROLINA § 106-26.8 
Part 3. Powers and Duties of Department and Board. 


§ 106-22. Joint duties of Commissioner and Board. 


State Government Reorganization—The partment of Agriculture by § 143A-66, en- 
State Museum was transferred to the De- acted by Session Laws 1971, c. 864. 


Part 5. Cooperation between Department and United States Department 
of Agriculture, and County Commissioners. 


§ 106-26. Compensation for making reports; examination of report 
books, etc., by Department of Agriculture.—In order to encourage maximum 
cooperation and efficiency, the Department of Agriculture shall pay to the county 
commissioners of the various counties of the State from appropriations made to 
the Department of Agriculture, the sum of forty cents (40¢) per acceptable re- 
port received by the Department of Agriculture in accordance with the provi- 
sions of G.S. 106-24 to 106-26: Provided, however, that no such payment shall be 
made for any report from any township which does not cover acceptably at least 
ninety percent (90%) of the tracts of land within such townships. In all those 
cases where the report covers less than eighty percent (80%) of the tracts of land 
in a township, the Department of Agriculture shall withhold from the amount 
due the county for furnishing such reports the sum of forty cents (40¢) for 
each farm report shortage, and shall further deduct therefrom the sum of two dol- 
lars ($2.00) for each unauthenticated report. Upon request, all report books or 
forms which are not complete in accordance with the provisions of G.S. 106-24 to 
106-26 shall be returned to the county board of commissioners or person charged 
with the duty of supervising or compiling the statistical survey information, in 
order that the same may be properly completed to comply with the provisions of 
thispbart. (1921 ice lest es 4000n Cul 9417 6345-1949 612/305. 27 
1951, c. 1014, s. 2; 1969, c. 796.) 

Editor’s Note. — The 1969 amendment, cents (40¢)” for “twenty cents (20¢)” in 
effective July 1, 1970, substituted “forty the first and second sentences. 


§§ 106-26.2 to 106-26.6: Reserved for future codification purposes. 


ARTICLE 1A. 
State Farm Operations Commission. 


§ 106-26.7. Creation of State Farm Operations Commission. — There is 
hereby created a policy-making body within the Department of Agriculture 
which shall be known as the State Farm Operations Commission. The State Farm 
Cperations Commission shall consist cf a member of the Board of Agriculture 
elected by a vote of the Board of Agriculture; the Dean, School of Agriculture 
and Life Sciences, North Carolina State University; the Dean, School of Forest 
Resources, North Carolina State University; the Secretary of Human Resources; 
the Secretary of Correction; the chairman of the Committee of Agriculture of 
the House of Representatives and the chairman of the Committee of Agriculture 
of the Senate; or their permanent designees. Each member of the State Farm 
Operations Commission shall be deemed serving on the Commission in an ex 
officio capacity to his office and shall continue to serve until his successor has 
been duly qualified. (1978, ¢. 1457, s. 1.) 


§ 106-26.8. Powers and duties of State Farm Operations Commission. 
— The State Farm Operations Commission is authorized, empowered and 
directed to develop policies for the use of all agricultural and timber lands now 
under the control of the Department of Human Resources and the Department 
of Correction, and any other farm or timber lands, which are not being used in 
the performance of the statutory functions of any State department or agency. 
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The Department of Human Resources and the Department of Correction are 
authorized, empowered and directed to determine the extent of such lands under 
the control of said Departments that are not being used for their statutory 
programs and said Department shall transfer the control and use of all lands 
not being used for such statutory programs to the Governor and Council of State 
on or before July 1, 1974. The Governor and the Council of State shall transfer 
such lands, buildings, equipment and animals as are to be used for agriculture 
in its broadest sense, including forestry, to the Department of Agriculture. The 
transfer of the farms shall include all farm machinery, trucks and farm 
equipment used on such farms. Any State department may request of the 
Governor and Council of State to withdraw such land from the Department of 
Agriculture and to return such land for use by such Department in performance 
of the statutory programs of such Department in the manner provided by law. 

The Department of Agriculture may rent or lease such farms, in the manner 
provided by law, and may from time to time make recommendations to the 
Sees Assembly as to the ultimate use of such farms for the best interest of 
the State. 

The Department of Agriculture, or any other State department, may appl 
to the Governor and Council of State for approval of other State use of suc 
land when such other use would better serve the interest of the general public. 

The Department of Administration shall consider the long-range needs of the 
State and shall submit recommendations no later than the 1977 Session of the 
General Assembly as to whether the interest of the State would be served by 
continuing the operation of the farms, or some of them, or by renting, selling 
or otherwise utilizing the said farms or some of them. 

The State Farm Operations Commission shall be responsible for promulgating 
rules and regulations for operating the lands and resources assigned to it in such 
a manner that the public interest is maximized. Farm production shall be directed 
to meet the institutional needs of the State. In the interest of efficiency of 
operation and in times of abundance beyond anticipation, it may be to the State’s 
benefit to offer for sale farm products not required for institutional needs. (19738, 
Calabi s) 2:) 


§ 106-26.9. Powers and duties of Commissioner of Agriculture. — The 
Commissioner of Agriculture is authorized and directed to implement, carry out 
and administer the policies and programs adopted by the State Farm Operations 
Commission. (1973, c. 1457, s. 3.) 


§ 106-26.10. Budgetary organization. — All funds currently recommended 
or appropriated to the Department of Human Resources and Department of 
Correction for the maintenance and operation of farms and timber lands not 
being used for performance of statutory duties are hereby transferred to the 
Department of Agriculture to be used by the State Farms Operations Program. 
The Department of Agriculture shall provide all budgetary, staffing and support 
services. (1978, ¢c. 1457, s. 4.) 


§ 106-26.11. Use of products. — The Department of Human Resources and 
the Department of Correction shall have priority on food products and services 
from the State Farm Operations Program which are deemed essential to their 
institutional needs. The value of such food products and services provided by 
the State Farm Operations Program shall be based on mutually negotiated 
agreements between the State Farm Operations Commission and the respective 
agencies. To the extent food products are available from the State Farm 
Operations Program, the Department of Human Resources and Department of 
Correction shall use such products, unless provided by other state-owned farm 
operations. In event of dispute between departments, the Governor and 
Advisory Budget Commission shall determine the forms of such agreement and 
method of payment, either by cash or book transfer. (1973, c. 1457, s. 5.) 
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§ 106-26.12. Expenses of Commission members. — Expenses incurred by 
members of the State Farm Operations Commission in the performance of those 
duties herein imposed shall be reimbursed, subject to statutory limitations, from 
the State Farm Operations Program budget. (19738, c. 1457, s. 6.) 


ARTICLE 2. 
North Carolina Fertihzer Law of 1947. 


§ 106-50.4. Registration of brands and licensing of manufacturers 
and contractors.—(a) Each brand of commercial fertilizer, manipulated manure 
and fortified mulch shall be registered before being offered for sale, sold, or dis- 
tributed in this State. The application for registration shall be submitted in dupli- 
cate to the Commissioner on forms furnished by the Commissioner, and shall be 
accompanied by a remittance of two dollars ($2.00) per brand and grade as a 
registration fee. Upon approval by the Commissioner a copy of the registration 
shall be furnished to the applicant. All registrations expire on July Ist of each 
year. The application shall include the following information: 


(1) The name and address of the person guaranteeing registration. 
(2) The brand. 
(3) The grade. 


(4) The guaranteed analysis showing the minimum percentage of plant food 
in the following order and form; provided that the Commissioner of 
Agriculture may vary this order and form for small packages of 25 
pounds and less: 


a. In mixed fertilizers (other than those branded for tobacco) : 











PUOLA IIE O9 Clare eareen tet Et epee er ce aia 1s percent 

(Optional) water-insoluble nitrogen ........... percent 
percentage of total in multiples of five. 

PA walla Diem MOSDHOLICEAClG mmc trae tate. << percent 

POlubleronedvallablespotashieee cs tc ants a. —— percent 


(Optional) If acid-forming or non-acid-forming potential is 
guaranteed, the potential basicity or acidity expressed as equiva- 
lent of calcium carbonate in multiples of five percent (5%) (or 
100 pounds per ton) only. 


b. In mixed fertilizer (branded for tobacco) : 
Field Fertilizer 


























Totalianitrovenses waves treo eee percent 

(Optional) nitrogen in the form of nitrate ...... percent 
percentage of total in multiples of five. 

Weater-msolublemmitropen nen ieee te percent 
percentage of total in multiples of five. 

Availablesphospnoriceacid seem ees corse — percent 

solublesoravailablerpotasiiasmmtets te srete fetes ce percent 

Maximum) chlorine sie, 9 sate we i nae percent 

Plant Bed Fertilizer 

Totalinitropen as. Stn settettrs: cia kia setae canes —— percent 

(Optional) nitrogen in the form of nitrate ...... percent 
percentage of total in multiples of five. 

(Optional) water-insoluble nitrogen ........... —— percent 
percentage of total in multiples of five. 

Available: phosphoricvacid 9.0 sa. a terest t- —— percent 

Solublesor available: potashosa. 7, ace aes cn percent 

Maximumichiorines-))7.4.. sia: sao ier ere percent 


North Carolina State Library 
Raleigh 
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(Optional) If acid-forming or non-acid-forming potential is 
guaranteed, the potential basicity or acidity expressed as equiva- 
lent of calcium carbonate in multiples of five percent (5%) (or 
100 pounds per ton) only. 


c. In fertilizer materials (if claimed) : 


‘lotalenitrosensyctaswes, cree ae ets yee radia percent 
Availablegph6sphoricyacid ie wae. et oe percent 
In ‘he case of bone, tankage, and other organic phosphate ma- 
terials on which the chemist makes no determina:on of avail- 
able phosphoric acid, the total phosphoric acid s-all be guar- 
anteed: Provided, that unacidulated mineral phosphatic ma- 
terials and basic slag shall be guaranteed as to bcth total and 
available phosphoric acid and the degree of fineness. 














poltublegoravailablerpotashis aw seer oe ee ee percent 

Other: recognized*plantsfood ns. sree ee oe —— percent 
d. In manipulated manures: 

Eotalenitrogeniee aie ce abe ane rs hea ene ee — percent 

Availables phosphoric: acid in)...as arate ae ie — percent 

solublegorsavailable potashia..a eine eee ne oee percent 


(The manures from which nitrogen, phosphoric acid, and pot- 
ash are derived. ) 


e. In fortified mulches: 











LLOtaleTTLOP Cle metarnen em een te ee ste te percent 
ZvallablenphOsphoriceacid meee ee ete eee percent 
polubleiomayallable potasitn wen ane tea een es percent 


(Material or materials of which the mulch is composed.) 


(5) The sources from which the nitrogen, phosphoric acid, and potash are 
derived. 


(6) Magnesium (Mg) or magnesium oxide (MgO), calcium (Ca) or cal- 
cium oxide (CaO), and sulfur (S) may be claimed as secondary plant 
foods in all mixed fertilizers, but when one or more of these is so 
claimed the minimum percentage of total magnesium (Mg) or total 
magnesium oxide (MgO), total calcium (Ca) or total calcium oxide 
(CaO), and total sulfur (S), as applicable, shall be guaranteed. 


(7) Borax may be claimed as an ingredient of mixed fertilizers. If claimed, 
it shall be guaranteed in terms of pounds of borax (Na,B,O0,.10H,O) 
per 100 pounds of fertilizer and in increments of 4, 1%, and multiples 
of 1% pound per 100 pounds of fertilizer. The guarantee will be con- 
sidered both a minimum and a maximum guarantee. The analysis 
guarantee shall be on a separate tag as prescribed by the Commis- 
sioner. 


(8) Additional plant food elements, compounds, or classes of compounds, de- 
terminable by chemical control methods, may be guaranteed only by 
permission of the Commissioner by and with the advice of the direc- 
tor of the experiment station. When any such additional plant food 
elements, compounds, or classes of compounds are included in the 
guarantee, they shall be subject to inspection and analysis in accordance 
with the methods and regulations that may be prescribed by the Com- 
missioner. The Commissioner shall also fix penalties for failure to ful- 
fill such guarantees. 


(9) In no case, except in the case of unacidulated mineral phosphates and/or 
basic slag unmixed with other materials shall both the terms total 


Ay 
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phosphoric acid and available phosphoric acid be used in the same 


statement of analysis. 
(1973, c. 611, ss. 1-4.) 
Editor’s Note.— 
The 1973 amendment, effective July 1, 
1973, rewrote the last sentence in subdivi- 
sion (4)a of subsection (a), deleted “Total 


tion (a) and deleted, at the end of subdivi- 
sion (6) of subsection (a), “excepting that 
the sulfur guarantee for fertilizers branded 
for tobacco shall be both the maximum and 


magnesium oxide ... — percent” under 
“Field Fertilizer’ and “Plant Bed Fer- 
tilizer” and rewrote the former last two 
paragraphs of subdivision (4)b in subsec- 


§ 106-50.6. Inspection fees. 


(b) Reporting System.—Each manufacturer, importer, jobber, firm, corpora- 
tion or person who distributes commercial fertilizers in this State shall make ap- 
plication to the Commissioner of Agriculture for a permit to report the tonnage 
of commercial fertilizer sold and shall pay to the North Carolina Department of 
Agriculture an inspection fee of twenty-five cents (25¢) per ton. The Commis- 
sioner of Agriculture is authorized to require each such distributor to keep such 
records as may be necessary to indicate accurately the tonnage of commercial 
fertilizers sold in the State, and as are satisfactory to the Commissioner of Agri- 
culture. Such records shall be available to the Commissioner, or his duly au- 
thorized representative, at any and all reasonable hours for the purpose of mak- 
ing such examination as is necessary to verify the tonnage statement and the 
inspection fees paid. Each and every distributor shall report the tonnage sold 
monthly on forms furnished by the Commissioner. Such reports shall be made 
and inspection fee shall be due and payable monthly on the tenth day of each month 
covering the tonnage and kind of commercial fertilizers sold during the past month. 


If the report is not filed and the inspection fee paid by the tenth day following the 
date due or if the report of tonnage be false, the Commissioner may revoke the 
permit, and if the inspection fee be unpaid after the 15-day grace period, the amount 
shall bear a penalty of ten percent (10%) which shall be added to the inspection 
fee due and shall constitute a debt and become the basis of judgment against the 
securities or bond which may be required. In order to guarantee faithful per- 
formance with the provisions of this subsection each manufacturer, importer, jobber, 
firm, corporation or person shall, before being granted a permit to use the reporting 
system, deposit with the Commissioner cash in the amount of one thousand dollars 
($1,000) or securities acceptable to the Commissioner of a value of at least one 
thousand dollars ($1,000) or shall post with the Commissioner a surety bond in like 
amount, executed by some corporate surety company authorized to do business in 
North Carolina. The Commissioner shall approve all such securities and bonds be- 
fore acceptance. (1947, c. 1086, s. 6; 1949, c. 637, s. 3; 1959, c. 706, ss. 6, 7; 1973, 
C)DLL S25.) 

Editor’s Note.— 

The 1973 amendment, effective July 1, 
1973, deleted “under oath and” preceding 
“on forms” in the fourth sentence of sub- 
section (b). 


the minimum percentages.” 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (a) is set out. 


As subsection (a) was not changed by 
the amendment, it is not set out. 


§ 106-50.7. Sampling, inspection and testing. 


(e) Any purchaser or consumer may take and have a sample of mixed fertilizer 
or fertilizer material analyzed if taken in accordance with the following rules 
and regulations: 

(1) At least five days before taking a sample, the purchaser or consumer 
shall notify the manufacturer or seller of the hia in writing, at his 
permanent address, of his intention to take such a sample and shall 
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request the manufacturer or seller to designate a representative to be 
present when the sample is taken. 


(2) The sample shall be drawn in the presence of the manufacturer, seller, 


or a representative designated by either party together with two 
disinterested freeholders; or in case the manufacturer, seller, or 
representative of either refuses or is unable to witness the drawing of 
such a sample, a sample may be drawn in the presence of three 
disinterested freeholders: Provided, any such sample shall be taken 
with the same type of sampler as used by the inspector of the 
Department of Agriculture in taking samples and shall be drawn, 
mixed, and divided as directed in subdivisions (1), (2), (8), (4), and (5) of 
subsection (b) of this section, except that the sample shall be divided 
into two parts each to consist of at least one pound. Each of these is 
to be placed into a separate, tight container, securely sealed, properly 
labeled, and one sent to the Commissioner for analysis and the other 
to the manufacturer. A certificate statement in a form which will be 
prescribed and supplied by the Commissioner must be signed by the 
parties taking and witnessing the taking of the sample. Such certificate 
is to be made and signed in duplicate and one copy sent to the 
Commissioner and the other to the manufacturer or seller of the brand 
sampled. The witnesses of the taking of any sample, as provided for 
in this section, shall be required to certify ‘et such sample has been 
continuously under their observation from the taking of the sample up 
to and including the delivery of it to an express agency, a post office 
or to the office of the Commissioner. 


(3) Samples drawn in conformity with the requirements of this section shall 


have the same legal status in the courts of the State, as those drawn 
by the Commissioner or any official inspector appointed by him as 
provided for in subsection (b) of this section. 


(4) No suit for damages claimed to result from the use of any lot of mixed 


fertilizer or fertilizer material may be brought unless it shall be shown 
by an analysis of a sample taken and analyzed in accordance with the 
pagans of this Article, that the said lot of fertilizer as represented 

y a sample or samples taken in accordance with the provisions of this 
section does not conform to the provisions of this Article with respect 
to the composition of the mixed fertilizer or fertilizer material, unless 
it shall appear to the Commissioner that the manufacturer of the 
fertilizer in question has, in the manufacture of other goods offered 
in this State during such season, employed such ingredients as are 
outlawed by the provisions of this Article, or unless it shall appear to 
the Commissioner that the manufacturer of such fertilizer has offered 
for sale during that season any kind of dishonest or fraudulent goods 
or unless it shall appear to the Commissioner that the manufacturer 
of the fertilizer in question, or a representative, agent or employee of 
the manufacturer, has violated any provisions of G.S. 106-50.12. (1947, 
Ch1086, B71; LoDo nC ans os rOmC. ar a04sS.m1s) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, added at the end of 
subdivision (4) of subsection (e) the provision as 
to violation of § 106-50.12. Section 2 of the act 
provides that it shall not affect pending 
litigation. 

As the rest of the section was not changed by 
the amendment, only subsection (e) is set out. 

This section does not apply to actions for 
damages for breach of an express warranty 
of fitness of the fertilizer for the purposes for 
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which it was warranted. Potter v. Tyndall, 22 
N.C. App. 129, 205 S.E.2d 808 (1974). 

When a litigant alleges that his losses are the 
result of false statements concerning fertilizer 
which constitute an express warranty of 
fitness, he is not required to comply with the 
provisions of this section. Potter v. Tyndall, 22 
N.C. App. 129, 205 S.E.2d 808 (1974). 

It is impossible for any farmer suffering 
damages from the breach of an express 
warranty of fitness to satisfy the requirements 


§ 106-50.10 


of this statute. Potter v. Tyndall, 22 N.C. App. 
129, 205 S.E.2d 808 (1974). 

But Does Apply to Action for Breach of 
Implied Warranty. — An action to recover 
damages for breach of implied warranty is in 
essence an action based on the inherent defects 
of the goods and is within the scope of this 
section. Potter v. Tyndall, 22 N.C. App. i129, 205 
S.E.2d 808 (1974). 
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Section 25-2-315 does not repeal or limit the 
scope of subdivision (4) of subsection (e), 
since § 25-2-102 provides that the Uniform 
Commercial Code does not “impair or repeal 
any statute regulating sales to ... farmers.” 
Potter v. Tyndall, 22 N.C. App. 129, 205 S.E.2d 
808 (1974). 


§ 106-50.10. Minimum plant food content.—No superphosphate con- 


taining less than eighteen percent (18%) available phosphoric acid nor any mixed 
fertilizer in which the sum of the guarantees for the nitrogen, available phosphoric 
acid, and soluble or available potash totals less than twenty percent (20%) may be 
offered for sale, sold, or distributed in this State. (1947, c. 1086, s. 10; 1951, c. 


1026; 5s8/ 51973702 0 1y S16, ) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, deleted, at the end 
of the section, two exception clauses, one 


relating to one grade of tobacco plant bed 
fertilizer and the other to complete field 
fertilizer. 


§ 106-50.12. False or misleading statements. 


This section clearly shows that the 
legislature was’ concerned 


misrepresentations relating to fertilizer and 


about 


desired to prohibit them. Potter v. Tyndall, 22 
N.C. App. 129, 205 S.E.2d 808 (1974). 


§ 106-50.20. Punishment for violations. 


This section clearly shows that the 
legislature was concerned about 
misrepresentations relating to fertilizer and 


desired to prohibit them. Potter v. Tyndall, 22 


N.C. App. 129, 205 S.E.2d 808 (1974). 


ARTICLE 4. 


Insecticides and Fungicides. 
§§ 106-52 to 106-65: Repealed by Session Laws 1971, c. 832, s. 4, ef- 


fective January 1, 1972. 

Cross Reference. — For present provi- 
sions as to pesticide control, see §§ 143-434 
to 143-470. 


ARTICLE 4A. 
Insecticide, Fungicide and Rodenticide Act of 1947. 
§§ 106-65.1 to 106-65.12: Repealed by Session Laws 1971, c. 832, s. 4, 


effective January 1, 1972. 
Cross Reference.—For present provisions 


as to pesticide control, see §§ 143-434 to 
143-470. 


ARTICLE 4B. 


Aircraft Application of Pesticides. 
§§ 106-65.13 to 106-65.21: Repealed by Session Laws 1971, c. 832, s. 4, 


effective January 1, 1972. 

Cross Reference. — For present provi- 
sions as to pesticide control, see §§ 143-434 
to 143-4790. 
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ARTICLE 4C. 
Structural Pest Control Act. 


§ 106-65.23. Structural Pest Control Division of Department of 
Agricalture created; Director; Structural Pest Control Committee cre- 
ated; appointment; terms; quorum. — There is hereby created, within the 
North Carolina Department of Agriculture, a new division thereof, to be known 
as the Structural Pest Control Division of said Department. 

The Commissioner of Agriculture is hereby authorized to appoint a Director of 
said Division whose duties and authority shall be determined by the Commissioner, 
subject to approval of the Board of Agriculture and subject to the provisions of 
this Article. Said Director shall act as secretary to the Structural Pest Control 
Committee herein created. 

There is hereby created a Structural Pest Control Committee to be composed 
of five members. The Commissioner of Agriculture shall designate one member 
of the Board of Agriculture who shall serve as an ex officio member of said 
Committee for such time as he is a member of the Board of Agriculture. The Com- 
missioner of Agriculture shall designate an employee of the Department of Agri- 
culture to serve on said Committee at the pleasure of the Commissioner. The dean 
of the School of Agriculture of North Carolina State University at Raleigh 
shall appoint one member of the Committee who shall serve for one term of 
two years and who shall be a member of the entomology faculty of said University. 
The vacancy occurring on the Committee by the expired term of the member from 
the entomology faculty of said University shall be filled by the dean of the School 
of Agriculture of North Carolina State University at Raleigh who shall designate 
any person of his choice from the entomology faculty of said University to serve 
on said Committee at the pleasure of the dean. The Governor shall appoint two 
members of said Committee who are actively engaged in the pest control industry, 
who are licensed in at least two phases of structural pest control as provided under 
G.S. 106-65.25(a), and who are residents of the State of North Carolina but not 
affiliates of the same company. The initial Committee members from the pest con- 
trol industry shall be appointed as follows: One for a two-year term and one for a 
three-year term. After the initial appointments by the Governor, all ensuing ap- 
pointments by the Governor shall be for terms of four years. Any vacancy occurring 
on the Committee by reason of death, resignation, or otherwise shall be filled by the 
Governor or the Commissioner of Agriculture, as the case may be, for the unex- 
pired term of the member whose seat is vacant. A member of the Committee ap- 
pointed by the Governor shall not succeed himself. 

It shall be the duty of the Structural Pest Control Committee, in addition to con- 
ducting hearings relating to the suspension and revocation of licenses issued under 
this Article, and in addition to making rules and regulations pursuant to G.S. 
106-65.29, to report annually to the Board of Agriculture the results of all hearings 
conducted by the Committee and to report the financial status of this Division of 
the Department of Agriculture. 

The Director shall be responsible for and answerable to the Commissioner of 
Agriculture as to the operation and conduct of the Structural Pest Control Divi- 
sion. 

Each member of the Committee who is not an employee of the State shall re- 
ceive twenty dollars ($20.00) per diem while actually engaged in the business of 
the Committee. All members of the Committee and the attorney assigned to said 
Committee by the Attorney General shall be entitled to receive eight cents (8¢) 
per mile for travel and such other expenses as are incurred in the performance 
of their duties. 

Three members of the Committee shall constitute a quorum but no action at 
any meeting of the Committee shall be taken without three votes in accord. The 
chairman shall be entitled to vote at all times. 
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The Committee shall meet at such times and such places in North Carolina as 
the chairman shall direct; provided, however, that three members of the Com- 
mittee may call a special meeting of the Committee on five days’ notice to the 


other members thereof. 


All members of the Committee shall be appointed or designated, as the case 
may be, prior to and shall commence their respective terms on July 1, 1967. 

At the first meeting of the Committee they shall elect a chairman who shall 
serve as such at the pleasure of the Committee. (1955, c. 1017; 1957, c. 1243, s. 
1; 1967, c. 1184, s. 1; 1969, c. 541, s. 7; 1973, c. 556, s. 1.) 


Editor's Note. — The 1967 amendment 
rewrote this section. 

Session Laws 1967, c. 1184, s. 14, pro- 
vides: “The terms of all members of the 
Structural Pest Control Commission shall 
expire on June 30, 1967.” 

Session Laws 1967, c. 1184, s. 15, pro- 
vides: “All rules and regulations heretofore 
made by the Structural Pest Control Com- 
mission not inconsistent with the provi- 
sions of article 4C of chapter 106 of the 
General Statutes and this act, shall remain 
in full force and effect until repealed, re- 
vised, or amended pursuant to the provi- 
sions of said article and this act or until 
declared invalid by a court of competent 
jurisdiction.” 


The 1969 amendment deleted “in addi- 
tion to the duties imposed by G.S. 106- 
65.36” following ‘Committee’ near the 
beginning of the fourth paragraph. 

The 1973 amendment inserted “from the 
entomology faculty of said University” in 
the fifth sentence and “who are licensed in 
at least two phases of structural pest 
control as provided under G.S. 106- 
65.25(a)” in the sixth sentence of the 
third paragraph. 

State Government Reorganization.—The 
Structural Pest Control Division was 
transferred to the Department of Agricul- 
ture by § 143A-60, enacted by Session 
Laws 1971, c. 864. 


§ 106-65.24. Definitions.—For the purposes of this Article, the following 
terms, when used in the Article or the rules and regulations, or orders made pur- 
suant thereto, shall be construed respectively to mean : 


(1) “Animal” means all vertebrate and invertebrate species, including but 
not limited to man and other mammals, birds, fish, and shellfish. 

(2) “Applicant” means any person in charge of any individual, firm, partner- 
ship, corporation, association, or any other organization or any com- 
bination thereof, making application for a license to engage in structural 
pest control, control of structural pests or household pests, or fumiga- 
tion operations, or any person qualified under the terms of this Article. 

(3) “Attractants” means substances, under whatever name known, which 
may be toxic to insects and other pests but are used primarily to 1n- 
duce insects and other pests to eat poisoned baits or to enter traps. 

(3a) “Branch office” means and includes any place of doing business which 
has two or more employees engaged in the control of insect pests, ro- 
dents, or wood-destroying organisms. 


“Certified applicator” means any individual who is certified under G.S. 


106-65.25 as authorized to use or supervise the use of any pesticide 


“Commissioner” means the Commissioner of Agriculture of the State 


(4) 
which is classified for restricted use. 
(5) 
of North Carolina. 
(6) “Committee” means the Structural Pest Control Committee. 
(7) 


“Device” means any instrument or contrivance (other than a firearm) 


which is intended for trapping, destroying, repelling, or mitigating any 
pest or any other form of plant or animal life (other than man and 
other than bacteria, virus, or other microorganism on or in living man or 
other living animals) ; but not including equipment used for the applica- 
tion of pesticides when sold separately therefrom. 


(8) “Director” means the Director of the Structural Pest Control Division 
of the Department of Agriculture. 
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(9) “Employee” means any person employed by a licensee with the excep- 


(10) 


(13) 
(14) 


(15) 


(16) 
(17) 
(18) 
(19) 
(20) 


(21) 


(22) 


(23) 


tions of clerical, janitorial, or office maintenance employees, or those 
employees performing work completely disassociated with the control 
of insect pests, rodents or the control of wood-destroying organisms. 
“Fumigants” means any substance which by itself or in combination 
with any other substance emits or liberates a gas or gases, fumes or 
vapors and which gas or gases, fumes or vapors when liberated and 
when used will destroy vermin, rodents, insects, and other pests; but 
may be lethal, poisonous, noxious, or dangerous to human life. 

“Fungi” means wood-decaying fungi. 

“Insect” means any of the numerous small invertebrate animals gen- 
erally having the body more or less obviously segmented, for the most 
part belonging to the class Insecta, comprising six-legged, usually 
winged forms, as for example, beetles, bugs, bees, flies, and to other 
allied classes of arthropods whose members are wingless and usually 
have more than six legs, as for example, spiders, mites, ticks, centipedes, 
and sowbugs. 

“Insecticides” means substances, not fumigants, under whatever name 
known, used for the destruction or control of insects and similar pests. 
“Label” means the written, printed, or graphic matter on, or attached to, 
the pesticide or device or any of its containers or wrappers. 

“Licensee” means the designated person in charge of the business estab- 
lishment or business entity, whether it be individual, firm, partner- 
ship, corporation, association or any organization, or any combination 
thereof, engaged in pest control work covered under the provisions of 
this Article. Eaeh branch office of a business establishment is to be in 
charge of a person who has a license herein provided for. 

“Person” means any individual, partnership, association, corporation, or 
any organized group of persons whether incorporated or not. 

“Pest” means any living organism, including but not limited to, insects, 
rodents, birds, and fungi, which the Commissioner declares to be a pest. 
“Pesticide” means any substance or mixture of substances intended for 
preventing, destroying, repelling, or mitigating any pest. 

“Registered pesticide” means a pesticide which has been registered by 
federal and/or State agency responsible for registering pesticides. 
“Repellents” means substances, not fumigants, under whatever name 
known, which may be toxic to insects and related pests, but are gen- 
erally employed because of capacity for preventing the entrance or at- 
tack of pests. 

“Restricted-use pesticide” means a pesticide which has been designated 
as such by the federal and/or State agency responsible for registering 
pesticides. 


“Rodenticides” means substances, not fumigants, under whatever name 
known, whether poisonous or otherwise, used for the destruction or 
control of rodents. 


“Structural pest control” means the control of wood-destroying or- 
ganisms or household pests (including, but not limited to, animals such 
as moths, cockroaches, ants, beetles, flies, mosquitoes, ticks, wasps, bees, 
fleas, mites, silverfish, millipedes, centipedes, sowbugs, crickets, ter- 
mites, wood borers, etc.), including the identification of infestations or 
infections, the making of inspections, the use of pesticides, including 
insecticides, repellents, attractants, rodenticides, fungicides, and fumi- 
gants, as well as all other substances, mechanical devices or structural 
modifications under whatever name known, for the purpose of prevent- 
ing, controllirig and eradicating insects, vermin, rodents and other pests 
in household structures, commercial buildings, and other structures, 
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(including household structures, commercial buildings and other 
structures in all stages of construction) and outside areas, as well as all 
phases of fumigation, including treatment of products by vacuum fumi- 
gation, and the fumigation of railroad cars, trucks, ships, and airplanes, 
or any one or any combination thereof. 


(24) “Under the direct supervision of a certified applicator” means, unless 
otherwise prescribed by its labeling, a pesticide shall be considered to 
be applied under the direct supervision of a certified applicator if it is 
applied by a competent person acting under the instructions and con- 
trol of a certified applicator who is available if and when needed, even 
though such certified applicator is not physically present at the time and 
place the pesticide is applied. (1955, c. 1017; 1957, c. 1243, s. 2; 1967, 
c. 1184, ss. 2, 3; 1973, c. 556, s. 2.) 

Editor’s Note. — The 1967 amendment The 1973 amendment rewrote this sec- 
rewrote the definition of “Committee” and _ tion. 
added the definition of “Director.” 


§ 106-65.25. Phases of structural pest control; license required; 
exceptions.— (a) Structural pest control is divided into the following phases: 


(1) Control of wood-destroying organisms by any method other than fumi- 
gation, 

(2) Control of household pests by any method other than fumigation, 

(3) Fumigation, 
and a license is required for each such phase, and it shall be unlawful for any 
person, firm, corporation, association or any organization or combination there- 
of to engage in or supervise work as a manager, owner, or owner-operator in 
any phase of structural pest control unless there shall first be secured a valid 
license therefor, issued by the Structural Pest Control Committee, and signed by 
the Commissioner of Agriculture. 

(c) Any person issued an original license after October 21, 1976, for any one or 
any combination of the three phases shall be deemed to be a “‘certified applicator” to 
use or supervise the use of pesticides which are classified for restricted use so long 
as the pesticides are being used only in the phase of structural pest control for which 
the person is licensed. (1955, c. 1017; 1957, c. 1243, s. 3; 1967, c. 1184, s. 4; 1973, 


c. 556, s. 3.) 

Editor’s Note. — The 1967 amendment The 1973 amendment added subsection 
substituted “Committee, and signed by the (c). 
Commissioner of Agriculture” for ‘Com- As subsection (b) was not affected by 
mission” at the end of subsection (a). the amendments, it is not set out. 


§ 106-65.26. Qualifications of applicants for license.—Any applicant 
for a license must present satisfactory evidence to the Committee concerning his 
qualifications for such license. The basic qualifications shall be: 


(1) Two years as an employee or owner-operator in the field of structural 
pest control, control of wood-destroying organisms or fumigation, for 
which license is applied, or 


(2) One or more years’ training in specialized pest control, control of wood- 
destroying organisms or fumigation under university or college super- 
vision may be substituted for practical experience. Each year of such 
training may be substituted for one year of practical experience; pro- 
vided, however, if applicant has had less than 12 months’ practical 
experience, the Committee is authorized to determine whether said ap- 
plicant has had sufficient experience to take the examination. 


(3) A degree from a recognized college or university with training in ento- 
mology, sanitary or public health engineering, or related subjects; pro- 
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vided, however, if applicant has had less than 12 months’ practical ex- 
perience, the Committee is authorized to determine whether said ap- 
plicant has had sufficient experience to take the examination. 


(4) All applicants must have practical experience and knowledge of practical 
and scientific facts underlying the practice of structural pest control, 
control of wood-destroying organisms or fumigation. 


No person who has within five years of his application been convicted of or has 
entered a plea of guilty or a plea of nolo contendere to a crime charged involving 
moral turpitude or who has forfeited bond to a charge involving moral turpitude, 
shall be entitled to take an examination or the issuance of a license under the 


provisions of this Article. (1955, c. 1017; 1967, c. 1184, s. 5; 1973, c. 556, s. 4.) 


Editor’s Note. — The 1967 amendment The 1973 amendment rewrote subdivi- 
substituted “Committee” for “Commission” sions (2) and (3). 
in the first sentence and added the last 
paragraph. 


§ 106-65.27. Examination of applicants; fee; license not transfer- 
able.—(a) Each applicant for an original license must demonstrate upon written, 
or written and oral, examination to be prescribed by the Committee, his knowledge 
of pesticides, their usefulness and their hazards; his competency as a structural pest 
control operator for the phases in which he is applying for a license and his knowl- 
edge of the laws and regulations governing the use and application of pesticides. 
Frequency of such examination shall be in the discretion of the Committee, con- 
sideration being given to the number of applications received, provided that a mini- 
mum of two examinations shall be given annually. The examination will cover 
phases of structural pest control (control of wood-destroying organisms, household 
pests and fumigation). 


An applicant shall submit with his application for examination an examination 
fee of twenty-five dollars ($25.00) for each of the phases of structural pest control 
in which he chooses to be examined. An examination for one or more phases of 
structural pest control may be taken at the same time. If an applicant fails to pass 
an examination for one or more phases of structural pest control, he shall be en- 
titled to take one additional examination, at a regularly scheduled examination, 
without the payment of another examination fee. 


(b) A license shall not be transferable. When there is a transfer of ownership, 
management or operation of a business of a licensee hereunder, the new owner, 
manager or operator (as the case may be) whether it be an individual, firm, part- 
nership, corporation, or other entity, shall have 90 days from such sale or trans- 
fer, or until the next meeting of the Committee following the expiration of said 90- 
day period, to have a qualified licensee to operate said business. 


(c) The Committee shall by regulation provide for: 


(1) All licensees licensed prior to October 21, 1976, to become qualified as 
certified applicators, and 
(2) Requalifying licensees as certified applicators thereafter as required by 
the federal government at intervals no more frequent than that specified 
by federal law and federal regulation. (1955, c. 1017; 1967, c. 11%, 
S707 1975101000, SS: 9,03) 
Editor’s Note. — The 1967 amendment sentence of the first paragraph of subsec- 
rewrote this section. tion (a) and added subsection (c). 
The 1973 amendment rewrote the first 


§ 106-65.28. Revocation or suspension of license.—(a) Any license 
may be revoked or suspended by a majority vote of the Committee, after notice 
and hearing, as provided in G.S. 106-65.32, for any one or more of the following 
causes : 
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(1) Misrepresentation for the purpose of defrauding; deceit or fraud; the 
making of a false statement with knowledge of its falsity for the pur- 
pose of inducing others to act thereon to their damage; or the use of 
methods of materials which are not reasonably suitable for the purpose 
contracted. 

(2) Failure of the licensee to give the Committee, the Director, or their au- 
thorized representatives, upon request, true information regarding 
methods and materials used, or work performed. 

(3) Failure of the license holder to make registrations herein required or 
failure to pay the registration fees. 

(4) Any misrepresentation in the application for a license. 

(5) Wilful violation of any rule or regulation adopted pursuant to this Article. 

(6) Aiding or abetting a licensed or an unlicensed person to evade the pro- 
visions of this Article, combining or conspiring with such a licensed or 
unlicensed person to evade the provisions of this Article, or allowing 
one’s license to be used by an unlicensed person ; 

(7) Impersonating any State, county or city inspector or official ; 

(8) Storing or disposing of containers or pesticides by means other than those 
prescribed on the label or adopted regulations ; 

(9) Using any registered pesticide in a manner inconsistent with its labeling. 


(b) Suspension of any license under the provisions of this Article shall not be 
for less than 10 days nor more than two years, in the discretion of the Committee. 

If a license is suspended or revoked under the provisions hereof, the licensee 
shall within five days of such suspension or revocation, surrender all licenses and 
identification cards issued thereunder to the Director or his authorized represen- 
tative. 

Any licensee whose license is revoked under the provisions of this Article shall 
not be eligible to apply for a new license hereunder until two years have elapsed 
from the date of the order revoking said license, or if an appeal is taken from 
said order of revocation, two years from the date of the order or final judgment 
sustaining said revocation. 

The lapsing of a State structural pest control license by operation of law or the 
voluntary surrender of a license by a licensee shall not deprive the Committee of 
jurisdiction to proceed with any investigation or disciplinary proceedings against 
such licensee, or to render a decision suspending or revoking such license. (1955, 
ClO 1907e cel S44 esas 07 ScD 00,SSa/. 0.) 

Editor’s Note. — The 1967 amendment The 1973 amendment added subdivisions 
designated the provisions of this section (6) through (9) of subsection (a) and 
as subsection (a), rewrote the introductory added the last paragraph of subsection 
language and subdivision (2) of such sub-  (b). 
section, added subdivision (5) therein, and 
added subsection (b). 


§ 106-65.29. Rules and regulations. — The Committee is hereby au- 
thorized and empowered to make such reasonable rules and regulations with re- 
gard to structural pest control as may be necessary to protect the interests, health 
and safety of the public. Such rules and regulations shall not become effective un- 
til a public hearing shall have been held and notification of such hearing shall have 
been given to all licensees. (1955, c. 1017; 1967, c. 1184, s. 8.) 

Editor’s Note. — The 1967 amendment 
substituted “Committee” for “Commission” 
in the first sentence. 


§ 106-65.30. Inspectors; inspections and reports of violations; des- 
ignation of resident agent.—For the enforcement of the provisions of this Ar- 
ticle, the Director is authorized, subject to the approval of the Commissioner and 
Board of Agriculture, to appoint one or more qualified inspectors and such other 
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employees as are necessary in order to carry out and enforce the provisions of this 
Article. The inspectors shall be known as “structural pest control inspectors.” 
The Director, subject to the approval of the Commissioner of Agriculture and the 
Board of Agriculture, shall enforce the provisions of this Article by making or caus- 
ing to be made periodical and unannounced inspections of work done by licensees 
under this Article engaged in any one or more phases of structural pest control 
as defined in G.S. 106-65.25. The Director shall cause the prompt and diligent 
investigation of all reports of violations of the provisions of this Article and the 
rules and regulations adopted pursuant to the provisions hereof; provided, how- 
ever, no inspection shall be made by the Director, or inspectors, of any property 
without first securing the permission of the owner or occupant thereof. 


Prior to the issuance or renewal of a license, every nonresident owner of a busi- 
ness performing any phase of structural pest control work shall designate in 
writing to the Director, a resident agent upon whom service or notice of process 
may be had to enforce the provisions of this Article or any civil or criminal liabili- 
ties arising hereunder. (1955, c. 1017; 1967, c. 1184, s.9; 1973, c. 556, s. 9.) 

Editor’s Note. — The 1967 amendment’ the issuance or renewal of a license” at 
rewrote this section. the beginning of the second paragraph. 

The 1973 amendment added “Prior to 


§ 106-65.31. Annual license fee; registration of servicemen, sales- 
men and estimators; identification cards.—The fee for the issuance of a li- 
cense for any one phase of structural pest control, as the same is defined in G.S. 
106-65.25, shall be one hundred dollars ($100. 00) ; provided, that when or any 
time after the fee for a license for any one phase is paid, the holder of said license 
may secure a license for either or both of the other two phases for an additional 
fee of fifty dollars ($50.00) per license phase. Licenses shall expire on June 30 of 
each year and shall be renewed annually. All licensees who fail or neglect to re- 
new any license issued under the provisions of this Article on or before August 1 of 
each year, shall pay, in addition to the annual license fee, the sum of ten dollars 
($10.00) for each phase before his license is renewed. 


Any licensee whose license is lost or destroyed may secure a duplicate license 
for a fee of five dollars ($5.00). 


A license holder shall register with the Director within 75 days of employment, 
the names of all solicitors and servicemen (not common laborers) and shall pay 
a registration fee of twenty dollars ($20.00) for each name registered, which fee 
shall accompany the registration. All registrations expire when a license expires. 
Each employee of a licensee for whom registration is made and registration fee paid 
shall be issued an identification card which shall be carried on the person of the 
employee at all times when performing any phase of structural pest control work. 
An identification card shall be renewed annually by payment of a renewal fee of 
twenty dollars ($20.00). An identification card shall be displayed upon demand to 
the Director or his authorized representative, or to the person for whom any 
phase of structural pest control work is being performed. When an identification 
card is lost or destroyed, the licensee shall secure a duplicate identification card 
for which he shall pay a fee of one dollar ($1.00). The licensee shall be responsible 
for registering and securing identification cards for all employees who are sales- 
men, servicemen and estimators. 


It shall be unlawful for a serviceman, salesman or estimator to engage in the 
performance of any work covered by this Article without having first secured and 
in his possession an identification card. It shall be unlawful for a licensee to direct, 
Or procure any salesman, serviceman or estimator to engage in the performance of 
any work covered by this Article without having first applied for an identification 
card for such employee or agent; provided, however, that the licensee shall have 
75 days after employing a serviceman, salesman or estimator within which to apply 
for an identification card. 
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All registrations and applications for licenses and identifications cards shall be 
filed with the Director. 

No person shall act as a serviceman, salesman, estimator, solicitor, or agent for 
any licensee under this Article, nor shall any such person be issued an identifica- 
tion card by the Structural Pest Control Committee, who has within three years of 
the date of application for an identification card, been convicted of, pled guilty or 
nolo contendere, or forfeited bond, in any court, state or federal, to a crime involv- 
ing moral turpitude or to any violation of the North Carolina Structural Pest Con- 
trol Act or to any regulation promulgated by the Structural Pest Control Commit- 
tee. This provision shall not apply to any person whose citizenship has been re- 
stored as provided by law. (1955, c. 1017; 1957, c. 1243, s. 4; 1967, c. 1184, s. 
LO;919737-65 967.5100) 

Editor's Note. — The 1967 amendment of the third paragraph and in the second 
rewrote this section. sentence of the fourth paragraph and 

The 1973 amendment substituted “75 added the last paragraph. 
days” for ‘30 days” in the first sentence 


§ 106-65.32. Proceedings and hearings under Article; record of 
hearings and judgments; certified copy of revocation of license sent to 
clerk of superior court.—Proceedings under this Article shall be taken by the 
Structural Pest Control Committee for matters within its knowledge or upon ac- 
cusations based on information of another. Said accusation must be in writing and 
under oath, verified by the person making the same. If by a member of the Com- 
mittee, he shall be disqualified from sitting in judgment at the hearing on said ac- 
cusation. Upon receiving such accusation, the Committee shall serve notice upon 
the accused at least 20 days before the date of the hearing notice by registered mail, 
or personally, of the time, place of hearing, and a copy of the charges. The Com- 
mittee for sufficient cause, in its discretion, may postpone or continue said hearing 
from time to time, or if after proper notice no appearance is made by the accused, 
it may enter judgment at the time of hearing as prescribed herein, either by sus- 
pending or revoking the license of the accused. Both the Committee and the ac- 
cused may have the benefit of counsel and the right to cross-examine witnesses, to 
take depositions and to compel attendance of witnesses as in civil cases by subpoena 
issued by the secretary of the Committee under the seal of the Committee and in the 
name of the State of North Carolina. The testimony of all witnesses at any hear- 
ing before the Committee shall be under oath or affirmation. 

The record of all hearings and judgments shall be kept by the secretary of the 
Committee and in the event of suspension or revocation of license, the Committee 
shall, within 10 days, transmit a certified copy of said judgment to the clerk of the 
superior court of the county of the residence of the accused or his resident agent, 
and the clerk shall file said judgment in the judgment docket of said county. 

Any licensee may appeal to the Superior Court of Wake County the revocation 
or suspension of a license issued under the provisions of this Article and such ap- 
peal shall be made pursuant to the provisions of Article 33 of Chapter 143 of the 
General Statutes. (1955, c. 1017; 1957, c. 1243, s. 5; 1967, c. 1184, s. 11; 1973, 


C35507 5001.) 

Editor’s Note. — The 1967 amendment The 1973 amendment rewrote the fourth 
substituted “Committee” for “Commission” sentence of the first paragraph. 
throughout this section, and added the last 
paragiaph. 


§ 106-65.33. Violation of article or rules and regulations of Commit- 
tee a misdemeanor.—Any person violating any provision of this article or any 
rule or regulation of the Committee made pursuant to this article shall be guilty of 
a misdemeanor and shall be fined or imprisoned, or both fined and imprisoned, in 
the discretion of the court. (1955, c. 1017; 1957, c. 1243, s. 6; 1967, c. 1184, s. 12.) 

Editor's Note. — The 1967 amendment 
rewrote this section. 
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§ 106-65.34: Repealed by Session Laws 1967, c. 1184, s. 13. 


§ 106-65.35: Repealed by Session Laws 1973, c. 556, s. 12, effective Oc- 
tober 21, 1974. 


§ 106-65.36. Reciprocity; intergovernmental cooperation. — The 
Committee may cooperate or enter into formal agreements with any other agency 
of this State or its subdivisions or with any agency of any other state or of the 
federal government for the purpose of enforcing any of the provisions of this 
ATECIeN(1973%Ca000; S28 10)) 


§§ 106-65.37 to 106-65.41: Reserved for future codification purposes. 


ARTICLE 4D. 
North Carolina Biological Organism Act. 


§ 106-65.42. Short title. — This Article shall be known as the “North 
Carolina Biological Organism Act.” (1973, c. 713, s. 2.) 

Editor’s Note. — Session Laws 1973, c. 
713, s. 6(a) contains a severability clause. 


§ 106-65.43. Purpose.—The purpose of this Article is to regulate the pro- 
duction, sale, use and distribution of biological organisms that may have an adverse 
effect on the environment. (1973, c. 713, s. 1.) 


§ 106-65.44. Definitions. — For the purposes of this Article, unless the 
context clearly requires otherwise : 


(1) The term “biological organism” means any plant, lower animal, virus of 
disease causal agent intended for release into the environment; or, an 
organism which affects the environment by its presence or absence. 

(2) The term “Board” means North Carolina Board of Agriculture. 

(3) The term “Commissioner” means the Commissioner of Agriculture of 
North Carolina or his designated agent or agents. 

(4) The term “Division of Entomology” means the Division of the Depart- 
ment of Agriculture so named. (1973, c. 713, s. 3.) 


§ 106-65.45. Authority of the Board to adopt regulations.—The Board 
of Agriculture is hereby authorized to adopt regulations to implement and carry 
out the purposes of this Article so as to protect the environment from detrimental 
importation, rearing, sale, and/or release of insects, parasites, predators and other 
biological organisms in North Carolina, and to protect organisms that are beneficial 
to man and/or his environment. No viable biological organism shall be brought into 
North Carolina, reared, collected, propagated or offered for sale or released except 
under such conditions as are prescribed by regulations adopted under the provisions 
of this Article. (1973, c. 713, s. 4.) 


§ 106-65.46. Commissioner of Agriculture to enforce Article; fur- 
ther authority of Board.—It shall be the duty of the Commissioner to exercise 
the powers and duties imposed upon him by this Article and such regulations as 
shall be adopted under these provisions for the purpose of protecting the environ- 
ment from adverse effects of biological organisms released into the environment 
of North Carolina and to protect beneficial biological organisms in the State. The 
Board is hereby authorized to cause importation, collection, release, destruction and 
propagation of beneficial organisms when such action is deemed to be in the best 
interest of North Carolina and its environment. The Board is authorized to promote 
and/or regulate businesses, persons or agencies engaged in the importation, collec- 
tion, rearing, sales, release, or use of biological organisms. The Board is authorized 
to establish standards of positive identification, purity of culture or colony, freedom 
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from disease and hyperparasites of biological organisms and to establish standards 
of competence and responsibility for the private practitioner engaged in the propaga- 
tion, use, distribution, release or sale of biological organisms. 

The Commissioner is hereby authorized to cause or cooperate in management or 
mitigation programs to be conducted against such plant, environmental, or nuisance 
pests as can be controlled in an economically, ecologically, and biologically sound 
manner. The Board is authorized to cause use of pesticides, parasites, predators, 
pheromones, genetic material, and other control techniques which are consistent 
with the pesticide, environmental and other laws applicable in the State of North 
Carolina. 

The Commissioner shall have authority to designate such employees of the North 
Carolina Department of Agriculture and/or to enter into cooperative agreements 
with other governmental agencies as may be needed to carry out the duties and 
exercise the powers provided by this Article. Persons collaborating with the Divi- 
sion of Entomology may also be designated by the Commissioner as agents for 
the purpose of this Article. (1973, c. 713, s. 5.) 


§ 106-65.47. Authority under other statutes not abrogated; memo- 
randa of understanding.—The provisions of this Article shall in no way abro- 
gate the authority as defined in other Articles of the General Statutes of the State 
of North Carolina as previously enacted. The Commissioner is hereby authorized 
to enter into memoranda of understanding with other State and federal agencies 
and individuals concerning biological organisms or pest mitigation programs when 
such action is desirable to ensure cooperation and prevent conflicts of interest. (1973, 


c. 713, s. 6.) 


§ 106-65.48. Criminal penalties; violation of law or regulations.—lIf 
anyone shall interfere with or attempt to interfere with the Commissioner or any 
of his agents, while engaged in the performance of his duties under this Article, or 
shall violate any provision of this Article or any regulation of the Board of Agri- 
culture adopted pursuant to this Article, he shall be guilty of a misdemeanor and 
shall be fined not less than fifty dollars ($50.00) nor more than two hundred fifty 
dollars ($250.00), or imprisoned for not less than 10 nor more than 30 days, for 
each offense. Each day’s violation shall constitute a separate offense. (1973, c. 713, 


S°/ 9) 


§ 106-65.49. Article not applicable in certain cases. — The provisions of 
this Article and/or regulations promulgated hereunder shall not apply to: 

(1) Any virus, serum, toxin, antitoxin, vaccine, blood, blood component or 
derivative, allergenic product, or other product propagated or 
manufactured and prepared at an establishment holding an 
unsuspended and unrevoked license issued pursuant to section 351 of 
the Public Health Service Act (42 U.S.C. section 262) and regulations 
promulgated thereunder; 

(2) Any finished virus, serum, toxin, antitoxin, vaccine, blood, blood 
component or derivative, allergenic product or other biological product 
shipped prior to licensing for Rec ouiment or investigational purposes 
in compliance with the requirements of the Federal Food, Drug and 
Cosmetic Act (21 U.S. C. section 301 et seq.) or the Animal Virus, Serum, 
and Toxin Law of March 4, 1913, (87 Stat. 832; 21 U.S.C. section 151 
et seq.) and rules and regulations promulgated thereunder; and 

(3) Any etiological agent shipped in accordance with regulations 
et Naat under section 361 of The Public Health Service Act (42 

»».C. section 264). (1973, ¢. 1091.) 


30 


§ 106-80 1974 CUMULATIVE SUPPLEMENT § 106-126 
ARTICLE 7. 


Pulverized Limestone and Marl. 


§ 106-80. Convict labor authorized. — With the approval of the Gov- 
ernor, when requested by the Board of Agriculture, the chairman of the Board of 
Transportation may furnish a superintendent with a squad of able-bodied con- 
victs, not to exceed 50, to do such work as the Commissioner, with the authority 
of the Board, may deem necessary to mine, prepare, load and dispose of the 
material. The Board shall pay the State quarterly such amount as shall be agreed 
upon by the chairman of the Board of Transportation and the Board of Agriculture 
for their work, out of the proceeds of the sales, and the State shall guard, feed, 
clothe, and work such convicts: Provided, that after the first year’s operations the 
expenses of the work shall not exceed the amount of the sales. (1919, c. 182, s. 2; 
CaS 4/1 Oe 93S AG at 2S 91097): CHOI FS AL al O/On Cmo0 sis eo. ) 

Editors Note—The 1973 amendment, of Transportation” for “State Highway 
effective July 1, 1973, substituted “Board Commission” in two places. 


ARTICLE 9. 


Commercial Feeding Stuffs. 


§§ 106-93 to 106-110: Repealed by Session Laws 1973, c. 771, s. 19, ef- 
fective July 1, 1973. 

Cross References. — For present provi- upon existing rules and regulations of the 
sions covering the subject matter of the Department of Agriculture and other State 
repealed sections, see §§ 106-284.30 through agencies, see note to §106-284.30. 
106-284.46. As to the effect of the repeal 


ARTICLE 12. 


Food, Drugs and Cosmetics. 


§ 106-125. Detention of product or article suspected of being adul- 
terated or misbranded. 


(b) When an article detained or embargoed under subsection (a) has been 
found by such agent to be adulterated, or misbranded, he shall petition a judge of 
the district, or superior court in whose jurisdiction the article is detained or em- 
bargoed for an order for condemnation of such article. When such agent has found 
that an article so detained or embargoed is not adulterated or misbranded, he shall 
removed the tag or other marking. 

(1973; CaLO8ssmoos) 

Editor's Note. — The 1973 amendment As the rest of the section was not 
substituted “a judge of the district” for changed by the amendment, only subsec- 
“the judge of any recorder’s, county” in tion (b) is set out. 
the first sentence of subsection (b). 


§ 106-126. Prosecutions of violations. — It shall be the duty of any 
solicitor of the superior court to whom the Commissioner of Agriculture reports 
any violation of this Article, to cause appropriate proceedings to be instituted in 
the proper courts without delay and to be prosecuted in the manner required by law. 
Before any violation of <his Article is reported to any such solicitor for the institu- 
tion of a criminal proceeding, the person against whom such proceeding is contem- 
plated shall be given appropriate notice and an opportunity to present his views 
before the Commissioner of Agriculture or his designated agent, either orally or in 
writing, in person or by attorney, with regard to such contemplated proceeding. 
(1939, c. 320, s. 7; 1973, c. 108, s. 54.) 

Editcr’s Note. — The 1973 amendment corder’s, county, or superior court’’ in the 
substituted “the superior court” for “a re- first sentence. 
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§ 106-143 


§ 106-129. Foods deemed to be adulterated. 


Editor’s Note.—For note on control of 
pesticides, see 49 N.C.L. Rev. 529 (1971). 


§ 106-134. Drugs deemed misbranded. — A drug or device shall be deemed 


to be misbranded: 


(12) A drug sold on a written prescription signed by a member of the medical, 
dental or veterinary profession (except a drug sold in the course of the 
conduct of a business of selling drugs pursuant to a diagnosis by mail) shall 
be exempt from the requirements of this section if — 

a. Such member of the medical, dental or veterinary profession is 
licensed by law to administer such drug, and 

b. Such drug bears a label containing the name and place of business 
of the seller, the serial number and date of such prescription, and 
the name of such member of the medical, dental or veterinary 
profession, and, unless otherwise directed by the prescriber of 
such drugs, the name and strength. (1939, c. 320, s. 15; 1949, c. 


CLUS Oo nCroo ls ale) 


Editor’s Note. — The 1973 amendment, 
effective June 1, 1974, added to subdivision 
(12)b “and, unless otherwise directed by the 
prescriber of such drugs, the name and 
strength.” 

Session Laws 1973, c. 831, s. 2, provides: 
“Enforcement of the provisions of this act shall 


be the responsibility of the North Carolina 
Board of Pharmacy and violation of such 
provisions shall constitute grounds for 
disciplinary action by such Board.” 

As the rest of the section was not changed by 
the amendment, only the _ introductory 
language and subdivision (12) are set out. 


§ 106-139. Regulations by Board of Agriculture. 

(c) A representative duly designated by the North Carolina Board of Pharmacy, 
and a representative duly designated by the North Carolina Commission for Health 
Services shall sit with the Commissioner of Agriculture, or his duly authorized 
agent, and assist in all hearings conducted in accordance with the provisions of G.S. 
106-134, subdivisions (4), (6), (7), and (8) ; and in all cases of hearings and/or 
investigations, under G.S. 106-134, subdivisions (4), (6), (7), and (8) and under 
G.S. 106-135, subsections (a), (b), and (d), transcripts of all findings and recom- 
mendations shall be submitted to the Board of Pharmacy and the Commission for 
Health Services for approval. 


(e) All proposed definitions and standards for drugs shall, prior to promulga- 
tion by the Board of Agriculture be submitted to the Board of Pharmacy and the 
Commission for Health Services for approval. (1939, c. 320, s. 20; 1973, c. 476, s. 
1250) 


Editor’s Note.——The 1973 amendment, 
effective July 1, 1973, substituted ‘“Com- 
mission for Health Services” for “Board of 
Health” in two places in subsection (c) 
and in subsection (e). 


As the rest of the section was not 
changed by the amendment, only subsec- 
tions (c) and (e) are set out. 


§ 106-143. Article construed supplementary.—Nothing in this Article 
shall be construed as in any way amending, abridging, or otherwise affecting the 
validity of any law or ordinance relating to the Commission for Health Services 
or the Department of Human Resources or any local health department in their 
sanitary work in connection with public and private water supplies, sewerage, meat, 
milk, milk products, shellfish, finfish, or other foods, or food products, for [or] the 
production, handling, or processing thereof; but this Article shall be construed to 
be in addition thereto. (1939, c. 320, s. 244 ; 1973, c. 476, s. 128.) 

Editor’s Note——The 1973 amendment, ef- ment of Human Resources” for 
fective July 1, 1973, substituted “Commis- Board of Health.” 
sion for Health Services or the Depart- 


“State 
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§ 106-184.1 


ARTICLE 13. 


Canned Dog Foods. 
§§ 106-146 to 106-158: Repealed by Session Laws 1973, c. 771, s. 19, 


effective July 1, 1973. 


Cross References. — For present provi- 
sions covering the subject matter of the 
repealed sections, see §§ 106-284.30 through 
106-284.46. As to the effect of the repeal 


upon existing rules and regulations of the 
Department of Agriculture and _ other 
State agencies, see note to § 106-284.30. 


ARTICLE 14A. 


Licensing and Regulation of Rendering Plants and Rendering Operations. 


§ 106-168.5. Duties of 
tion; inspection committee. 
Editor’s Note.—Session Laws 1973, c. 
476, s. 128, effective July 1, 1973, amends 
this section by substituting “Secretary of 


Commissioner upon receipt of applica- 


Human Resources” for “State Health Di- 
rector” and “Department of Human Re- 
sources” for “State Board of Health.” 


ARTICLE 15A. 
Meat Grading Law. 


§ 106-173.5. Issuance of plant or distributor’s permits. 


Editor’s Note—Under § 130-167, as 
amended by Session Laws 1973, c. 476, s. 
128, effective July 1, 1973, the Commis- 
sion for Health Services is authorized and 
directed to prepare rules and regulations 
governing the sanitation of places where 
meat and meat products are prepared, 


tem of scoring and grading such places. 
Therefore, “Commission for Health Ser- 
vices” should be substituted for ‘North 
Carolina Department of Public Health” in 
subsection (a) of this section, pursuant to 
Session Laws 1973, c. 476, s. 128, effective 
July 1, 1973. 


handled, stored or sold, and provide a sys- 


ARTICLE 16. 
Bottling Plants for Soft Drinks. 


106-176. Establishment and equipment kept clean; containers 
sterilized.—The floors, walls, ceilings, furniture, receptacles, implements, and 
machinery of every establishment where soft drinks are manufactured, bottled, 
stored, sold, or distributed shall at all times be kept in a clean, sanitary condition ; 
all vessels, receptacles, utensils, tables, shelves, and machinery used in moving, 
handling, mixing, or processing must be thoroughly cleaned daily. All returnable 
bottles and similar type returnable containers must be cleaned and sanitized in 
caustic soda or alkali solution in not less than three percent alkali or to an equiv- 
alent cleansing and sanitizing effect as prescribed by the rules and regulations 
adopted by the Board of Agriculture. Single service containers must be cleaned 
and sanitized according to rules and regulations adopted by the North Carolina 
Board of Agriculture. (1935, c. 372, s. 3; 1937, c. 232; 1969, c. 1068.) 

Editor’s Note. — The 1969 amendment lating to cleaning and sanitizing of bottles 
rewrote the provisions of this section re- and containers. 


§ 106-184.1. Department of Agriculture authority. — The Board of 
Agriculture shall have authority to make rules and regulations for the enforce- 
ment of this article. The Board shall have authority to delegate the responsibility 
for determining the amount of any ingredients which may be used in the manu- 
facture of soft drinks in order that soft drinks will comply with the North Caro- 
lina Food, Drug and Cosmetic Act and insofar as is practicable, federal law and 
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regulations. No ingredient shall be used in the manufacture of soft drinks without 
the prior approval of the Board of Agriculture or such other person as is desig- 
nated by the Board of Agriculture. The Board shall by regulation provide for 
appeals from the ruling of the Board or such other person designated by the 
Board. (1969, c. 49.) 


ARTICLE 17, 
Marketing and Branding Farm Products. 


§ 106-189. Sale and receptacles of standardized products musi con- 
form to requirements.—Whenever any standard for the grade or other classi- 
fication of any farm product becomes effective under this article no person there- 
after shall pack for sale, offer to sell, or sell within this State any such farm prod- 
uct to which such standard is applicable, unless it conforms to the standard, sub- 
ject to such reasonable variations therefrom as may be allowed in the ruies and 
regulations made under this article: Provided, that any farm product may be 
packed for sale, offered for sale, or sold, without conforming to the standard for 
grade or other classification applicable thereto, if it is especially described as not 
graded or plainly marked as “Not graded.” This proviso shall not apply to peaches. 
(It is the intent and purpose of this exemption to exempt peaches from the require- 
ments of article 17 of chapter 106 that ungraded peaches, when sold or offered for 
sale, shall be marked “ungraded,” “field run,” “not graded,” “grade not deter- 
mined” or “unclassified,” or words of similar import.) The Board of Agriculture, or 
the Commissioner of Agriculture, and their authorized agents, are authorized to is- 
sue “stop-sale’’ orders which shall prohibit further sale of the products if they 
have reason to believe such products are being offered, or exposed, for sale in vio- 
lation of any of the provisions of this article until the law has been complied with 
or said violations otherwise legally disposed of. 

Whenever any standard for an open or closed receptacle for a farm product 
shall be made effective under this article no person shall pack for sale in and de- 
liver in a receptacle, or sell in and deliver in a receptacle, any such farm product 
to which such standard is applicable, unless the receptacle conforms to the stan- 
dard, subject to such variations therefrom as may be allowed in the rules and reg- 
ulations made under this article, or unless the receptacle be of a capacity twenty- 
five percent less than the capacity of the minimum standard receptacle for the 
product: Provided, that any receptacle for such farm product of a capacity within 
twenty-five percent of, or larger than, the minimum standard receptacle for the 
product may be used if it be specifically described as not a standard size, or be 
conspicuously marked with the phrase, “Not standard size,” in addition to any 
other marking which may be prescribed for such receptacles under authority given 
by this article. 


Whenever any requirement for marking a receptacle for a farm product shall 
have been made effective under this article no person shall sell and deliver in this 
State any such farm product in a receptacle to which such requirement is appli- 
cable unless the receptacle be marked according to such requirements. (1919, 
c. 325, s. 5; C. S., s. 4785; 1943, c. 483; 1969, c. 849.) 

Editor’s Note.— viso shall not apply to peaches” and the 

The 1969 amendment inserted in the first sentence in parentheses relating to un- 
paragraph the sentence reading “This pro- graded peaches. 


§ 106-189.1. Apples marked as to grade; penalty.—(a) All apples 
sold, offered for sale or shipped into this State in closed containers shall bear on 
the container, bag or other receptacle no grade other than the applicable U. S. 
grade or standard or the marking “unclassified,” “not graded” or “grade not deter- 
mined.” 

(b) Any person, firm or corporation violating the provisions of this section shall 
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be guilty of a misdemeanor and shall be punished by a fine of not more than fifty 
dollars ($50.00). Each day on which apples are sold or offered for sale in violation 
of the provisions of this section shall constitute a separate violation. (1971, c. 867, 
es ee 973, Ce UO) 

Editor’s Note. — Session Laws 1971, c. 
867, s. 3, makes the act effective July 1, 
1972. 


§ 106-189.2. Sale of immature apples. — (a) All apples sold, offered for 
Sale, or shipped into this State shall meet the requirements for maturity of the 
United States standards for grades of apples. 

(b) Any Mares firm or corporation violating the provisions of this section 
Shall be guilty of a misdemeanor and shall be Banehedt by a fine of not less than 
one hundred dollars ($100.00). Each day on which apples are sold or offered for 
sale in violation of the provisions of this section shall constitute a separate 
violation. (19738, c. 973.) 


The 1973 amendment rewrote subsec- 
tion (a). 


ARTICLE 22. 


Inspection of Bakeries. 


§ 106-225.3. Unlawful sale of bread, rolls or buns.—(a) In accordance 
with Article 12, Chapter 106, G.S. 106-129(2)d, of the North Carolina Food, Drug 
and Cosmetic Act, the General Assembly finds that certain white bread products 
when artificially colored are misleading to the consumer in that such products con- 
vey a visual appearance of richness which is in fact not present in the product. 

Therefore, no loaves of white bread, white rolls, or white buns, as defined in 
Chapter XV, Article 2, §§ 15-6, 15-7, 15-8, 15-9 and 15-10, Bakeries and Bakery 
Products, of the Rules, Regulations, Definitions and Standards of the North Caro- 
lina Department of Agriculture, or white biscuits, which are artificially colored by 
either natural or synthetic dyes, pigments, or other means, to simulate an appear- 
ance of richness associated with use of distinctive quantities of such ingredients 
as butter or eggs, shall be sold, or delivered, held or offered for sale, whether it is 
a completely baked, partially baked or unbaked product. 

This section shall include the so-called “brown and serve,” “bake and serve” and 
“quick bread” products and the like, which may be leavened by officially accepted 
chemical agents, natural organic agents such as yeast, mechanical means, or any 
combination of these. 

The term “white biscuits” as used herein shall be deemed a commercial or so- 
called “home-style” bread product, also known as “raised biscuits,” “combination 
biscuits,” “air-leavened biscuits,” and the like, and made from dough consisting 
basically of flour, water or other moistening agent such as milk or buttermilk, 
shortening, and leavening, together with any officially accepted optional ingredients ; 
such dough is cut or dropped into small shapes ready for baking. 

(b) Any person, firm or corporation who shall violate this section shall be guilty 
of a misdemeanor and upon conviction thereof shall be punished as provided in 


G.S. 106-230. (1969, c. 1121, ss. 1,2; 1971, c. 475; 1973, c. 293.) 


Editor’s Note. — Session Laws 1969, c. 
1121, s. 4, provides: “This act shall become 
effective ten days after ratification.”’ The 
act was ratified June 30, 1969. 

The 1971 amendment, effective Sept. 1, 
1971, rewrote subsection (a). 

The 1973 amendment substituted “or” 
for “and/or” between “butter” and “eggs” 
and substituted “it is a” for “as” preceding 


“completely baked” near the end of the 
second paragraph. 

Statute Prohibits the Sale in This State 
of Refrigerated Dough Biscuit Products 
Containing Artificially Colored Shortening 
Chips Which Resemble Butter. — See 
opinion of Attorney General to Mr. W.Y. 
Cobb, State Chemist, Department of Agri- 
culture, 41 N.C.A.G. 674 (1971). 


§ 106-227. Closing of plant; report of violation of Article to solicitor. 
—lIf it shall appear from examination that any provision of this Article or any 
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rule or regulation of the Board of Agriculture has been violated, the Commissioner 
of Agriculture shall have authority to order the bakery or place closed until the 
law or regulation has been complied with. Upon refusal or failure of the owner 
or operator of any bakery to immediately close such bakery when so ordered by 
the Commissioner, the Commissioner may immediately apply to, and any regular, 
special or emergency superior court judge may, without notice, order such bakery 
closed until the law or regulation has been complied with; provided, that the 
owner or operator of such bakery may on written motion demand a hearing as to 
whether such order of closing shall remain in effect and such hearing shall be held 
within seven days of such written motion. At such hearing the superior court judge 
conducting such hearing may rescind, modify or affirm such order of closing. 

In addition to the civil remedies provided herein, the Commissioner may also 
certify the facts to the solicitor of the district in which the violation occurred for 
ClilninaleprosectiiiOnameloo sec my oes 1C.,7 S./291(r): 1971,.c. 474, s. 1.) 

Editor’s Note. — The 1971 amendment 
rewrote this section. 


§ 106-230. Violation of Article a misdemeanor.—Any person, firm or 
corporation who shall violate the provisions of this Article or any rule or regulation 
of the Board of Agriculture made under authority of this Article shall be guilty 
of a misdemeanor and shall be fined not in excess of one hundred dollars ($100.00) 
or imprisoned for not in excess of 30 days, or both fined and imprisoned; pro- 
vided however, that for a second or subsequent violation a fine not in excess of 
five hundred dollars ($500.00) or imprisonment for not in excess of 90 days, or 
both, may be imposed by the court. (1921, c. 173, s. 10; C. S., s. 7251(u) ; 1971, c. 
474, s. 2.) 

Editor’s Note.—The 1971 amendment re- 
wrote this section. 


ARTICLE 25A. 
North Carolina Egg Law. 


§ 106-245.15. Designation of grade and class on containers re- 
quired; conformity with designation; exemption.—No person shall market 
to consumers, institutional consumers or retailers or expose for that purpose any 
eggs unless there is clearly designated therewith on the container the grade and size 
or weight class established in accordance with the provisions of this Article and 
such eggs shall conform to the designated grade and size or weight class (except 
when sold on contract to a United States governmental agency) ; provided, how- 
ever, a producer marketing eggs of his own production shall be exempt from this 
section when such marketing occurs on the premises where the eggs are produced, 
processed, or when ungraded sales do not exceed 30 dozen per week. (1955, c. 213, 
s. 7; 1965, c. 1138, s. 1; 1973, c. 739, s. 1.) 

Editor’s Note. — The 1973 amendment substituted “30 dozen” for “60 dozen” near 
inserted “processed” and “ungraded” and _ the end of the section. 


§ 106-245.16. Standards, grades and weight classes.—The Board of 
Agriculture shall establish and promulgate such standards of quality, grades and 
weight classes for eggs sold or offered for sale in this State as will protect the 
consumer and the institutional consumer from eggs which are injurious or likely 
to be injurious to health by reason of the condition of the shell, or contents thereof, 
or by reason of the manner in which eggs are processed, handled, shipped, stored, 
displayed, sold or offered for sale. Such standards of quality, grades and weight 
classes as are promulgated and established by the Board shall also promote honesty 
and fair dealings in the poultry industry. Such standards, grades and weight classes 
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may be modified or altered by the Board whenever it deems it necessary. (1955, c. 
213, s.9; 1965, c. 1138, s. 1; 1969, c. 139, s. Le) 
Editor’s Note.—The 1969 amendment re-_ provides that this act shall not apply or 


wrote this section. affect any pending litigation. 
Section 2 of c. 139, Session Laws 1969, 


_ § 106-245.18. Container labeling.—(a) Any container or subcontainer 
in which eggs are marketed shall bear on the outside portion of the container, but 
not be limited to, the following : 


(1) The applicable consumer grade provided for in this Article. 

(2) The applicable size or weight class provided for in this Article. 

(3) The word “eggs.” 

(4) The numerical count of the contents. 

(5) The name and address of the packer or distributor. Words and numerals 
used to designate the grade and size shall be in clearly legible bold-faced 
type at least 34 inch in height. Any person intending to reuse a con- 
tainer shall obscure any inappropriate labeling thereon and relabel the 
container in accordance with this section prior to refilling the container 
with eggs. In any case, the address of the packer or distributor shall 
be shown in letters not exceeding 3% inch in height. 


(b) The term “fresh” may only be applied to eggs conforming to the specifica- 
tions for Grade A or better. No other descriptive term other than applicable grade 
and size may be applied. (1965, c. 1138, s. 1; 1973, c. 739, s. 2.) 

Editor’s Note. — The 1973 amendment’ keted” in the introductory paragraph in 
deleted “to consumers” following “mar- subsection (a). 


§ 106-245.22. Sanitation. 
(b) Repealed by Session Laws 1973, c. 739, s. 3. (1965, c. 1138, s. 1; 1973, c. 
739, s. 3.) 
Editors Note. — The 1973 amendment As subsection (a) was not changed by 
repealed subsection (b), exempting pro- the amendment, it is not set out. 
ducers selling eggs of their own production 
in certain circumstances. 


ARTICLE 28B. 
Regulation of Production, Distribution, etc., of Milk and Cream. 


§ 106-266.6. Definitions.—As used in this Article, unless otherwise stated 
and unless the context or subject matter clearly indicates otherwise : 


(1) “Affiliate” means any person and/or subsidiary thereof, who has, either 
directly or indirectly, actual control or legal control over a distributor, 
whether by stock ownership or any other manner. 

(2) “Books and records” means books, records, accounts, contracts, memo- 
randa, documents, papers, correspondence, or other data, pertaining to 
the business of the person in question. 7, 

(3) “Commission” means the North Carolina Milk Commission created by 
this Article. 

(4) “Distributor” or “subdistributor” means any of the following persons 
engaged in the business of distributing, marketing, or 1n any manner 
handling fluid milk, in whole or in part, in fluid form for consumption 
in the State of North Carolina, but shall not mean any distributor who 
sells 25 gallons or less of milk per day which is produced on his own 
farm: 

a. Persons, irrespective of whether any such person is a producer : 


1. Who pasteurize or bottle milk or process milk into fluid 
milk ; 
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2. Who sell and/or market fluid milk at wholesale or retail: 


I. To hotels, restaurants, stores or other establishments 
for consumption on the premises, 

II. To stores or other establishments for resale, or 

III. To consumers ; 


3. Who operate stores or other establishments for the sale 
of fluid milk at retail for consumption off the premises. 
b. Persons wherever located or operating, whether within or without 
the State of North Carolina, who purchase, market or handle 
milk for resale as fluid milk in the State. 


(5) “Health authorities” includes the Department of Human Resources, the 
State Department of Agriculture, the Commissioner of Agriculture, and 


the local health authorities. 


(6) “Licensee” means a licensed milk distributor. 

(7) “Market” means any city, town, or village of the State, or any two or 
more cities and/or towns and/or villages and surrounding territory 
designated by the Commission as a natural marketing area. 

(8) “Milk” means the clean lacteal secretion obtained by the complete milk- 
ing of one or more healthy cows properly fed, housed, and kept; in- 
cluding milk that is produced under strict sanitary conditions, and 
cooled, pasteurized, standardized or otherwise processed with a view of 
selling it as fluid milk, cream, buttermilk (either cultured or natural 
buttermilk, and including cultured whole milk in its several forms) and 
skimmed milk. Said term excludes the lacteal secretions of one or more 
dairy cows where the secretion is to be sold for any other purpose. 

(9) “Person” means any person, firm, corporation or association. 

(10) “Producer” means any person, irrespective of whether such person is 
a member of a producer association or a distributor, who operates to 
produce milk for sale as fluid milk in the State. 

(11) “Sanitary regulations” includes all laws and ordinances relating to the 
production, handling, transportation, distribution and sale of milk and, 
so far as applicable thereto, the State Sanitary Code and lawful regu- 
lations adopted by the dairy and food divisions, or by the board of 
health of any county or municipality. 

(12) ‘“‘Subdistributor” as distinguished from a “distributor’”’ means one who 
does not process milk but purchases its milk from a licensed distributor 


for distribution. 


(13) “Subsidiary” means any person or officer over whom or which a dis- 
tributor or an affiliate of a distributor has, or several distributors have 
either directly or indirectly, actual or legal control, whether by stock 
ownership or in any other manner. (1953, c. 1338, s. 1; 1971, c. 779, 


S197 3. ce 470 ose coe 


Revision of Article——Session Laws 1971, 
c. 779, revised and rewrote this Article, sub- 
stituting present §§ 106-266.6 to 106-266.19 
for former §§ 106-266.6 to 106-266.21. No at- 
tempt has been made to point out the 
changes effected, but the historical cita- 
tions to the former sections have been 
added to the corresponding sections in the 
revised Article. Cases cited under the pro- 
visions of this Article were decided prior 
to the 1971 revision. 

Session Laws 1971, c. 779, ss. 2 and 3 
provide: 

“Sec. 2. The reorganization of the Com- 
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mission and revision of its powers and du- 
ties brought about by this amendment shall 
in no way affect the validity or continuity 
of any rule, regulation, order or action of 
the Commission which is in effect at the 
time this amendment becomes effective. All 
valid rules, regulations, orders and actions 
taken or adopted by the Commission at any 
time prior to the effective date of this 
amendment shall continue in full force and 
effect (without the necessity for readop- 
tion or reaffirmation of same) until such 
time as the same are rescinded or revised by 
the Commission. 


§ 106-266.7 


“Sec. 3. The terms of office of present 
members of the Commission shall expire on 
the date when this act becomes effective.” 

The act was ratified July 7, 1971 and 
made effective 90 days after its ratification. 

Editor’s Note—vThe 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State 
Board of Health” in subdivision (5). 

No Conflict with Federal Law.—There 
is no conflict between the North Carolina 
Milk Commission law and regulations and 
the federal procurement statute, nor is 
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Act. Southeast Milk Sales Ass’n v. Swar- 
ingen, 290 F. Supp. 292 (M.D.N.C. 1968). 


Regulations.—Control over the business 
of producing or dealing in milk and milk 
products is within the police power of the 
State, and reasonable regulation of the 
industry does not violate the constitutional 
right of equal protection. Southeast Milk 
Sales Ass’n vy. Swaringen, 290 F. Supp. 
292 (M.D.N.C. 1968). 

Applied in State ex rel. North Carolina 
Milk Comm’n v. National Food Stores, 270 
N.C. 323, 154 S.E.2d 548 (1967). 


there conflict with the Capper-Volstead 


§ 106-266.7. Milk Commission continued; membership; chairman; 
compensation; quorum; cooperation of other agencies; official acts; 
meetings; principal office.—(a) There is hereby continued a Milk Commission, 
consisting of seven members, all of whom shall be appointed by the Governor, and 
one of whom shall be a Grade A producer whose primary interest is operating a 
dairy farm and one a distributor or employee of a distributor; the other five shall 
be public members and shall have no financial interest in, or be directly involved in, 
the production, processing, or distribution of milk or products derived therefrom. 
Of the Commission members appointed following the ratification of this Article, the 
Governor shall appoint one for a term of one year, two for a term of two years, 
two for a term of three years, and two for a term of four years. Thereafter ap- 
pointments of Commission members shall be made for a term of four years, ending 
on June 30th of the appropriate year; provided, however, that all members ap- 
pointed pursuant to this section shall serve until their successors are appointed 
and qualified. In case of death or resignation of a member of the Commission prior 
to the expiration of his term of office, his successor shall be appointed by the Gov- 
ernor to fill out the unexpired term. 

(b) At the first meeting of the Commission held after the effective date of this 
act, the Commission shall elect one of its public members. as its chairman to serve 
through June 30th of the next following year. Thereafter, at its first meeting held 
on or after July first of each year, the Commission shall elect one of its public 
members to serve as chairman through June 30th of the next following year. 

(c) The Commission is hereby authorized and empowered to employ an Admin- 
istrator and such other personnel, including but not limited to, the services of 
any agency or agencies, either inside or outside the State, as may be deemed 
necessary in assembling information on costs and other factors needed to carry out 
the provisions of this Article. 

(d) The compensation for members of the Commission shall be set by the Gov- 
ernor with the approval of the Advisory Budget Commission. Members of the 
Commission shall also be reimbursed for actual and necessary expenses incurred 
in the performance of their duties. 

(e) The compensation of the Administrator shall be set according to law. 

(f) All sums required for the operation of the Commission—salaries, per diem, 
and expenses—shall be paid out of special assessments collected from producers 
and distributors as set forth in G.S. 106-266.11. 

(g) Four members of the Commission shall constitute a quorum. 

(h) The Commission may call upon the Commissioner of Agriculture, the Di- 
rector of Agricultural Research, the Director of the Agricultural Extension Ser- 
vice, or any other agency or department of the State for such information or ser- 
vices as such agency or department can provide, and such agency or department 
shall furnish such information or services, without compensation therefor, as in 
its opinion is practicable. 

(i) The Commission shall, subject to the limitations herein contained and the 
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rules and regulations of the Commission, enforce the provisions of this Article; 
but no official act shall be taken, rule or regulatien be promulgated, or official or- 
der be made or enforced, with respect to the provisions of this Article without the 
due approval of the Commission. 

(j) The Commission shall, by rule or otherwise, fix the time for holding regular 
meetings. The chairman, or any two members of the Commission, may at any 
time call a special meeting of the Commission. Such call shall designate the time 
and place of the meeting, and shall give not less than five days written notice to 
each member by first-class mail to the address designated for said member on the 
records of the Commission. Notice of special meeting shall be signed by the per- 
son or persons calling the meeting and shall give a brief description of the business 
to be considered at said meeting. In addition, a special meeting of the Commission 
may be held at any time or place, either within or without the State, with the 
unanimous consent of all members of the Commission. 

(k) The principal office of the Commission shall be in the City of Raleigh, 
North Carolina, in rooms assigned by the Department of Administration. (1953, 
CeIOOO MSN OOD Cnt asso otc lza/, s.111905-c°213* 19715 -¢.:779, s. 1.) 
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State Government Reorganization.—The 
Milk Commission was transferred to the 
Department of Commerce by § 143A-182, 
enacted by Session Laws 1971, c. 864. 

The purpose of the act creating the Milk 
Commission was to protect the public in- 


ply of whclesome milk and, to that end, to 
provide a fair price to the milk producer 
for his product. State ex rel. North Car- 
olina Milk Comm’n v. National Food 
STOLeS eee Ome NC) od23, 15475 5:E..2d > 548 
(1967). 


terest in a sufficient, regularly flowing sup- 


§ 106-266.8. Powers of Commission.—The Commission is hereby de- 
clared to be an instrumentality of the State of North Carolina, vested with power: 


(1) To confer with the legally constituted authorities of other states of the 
United States, with a view of securing a uniformity of milk control, 
with respect to milk coming into the State of North Carolina and going 
out of the said State in interstate commerce, with a view of accomplish- 
ing the purpose of this Article, and to enter into a compact or compacts 
for such uniform system of milk control. 


(2) To investigate all matters pertaining to the production, processing, stor- 
age, distribution, and sale of milk for consumption in the State of North 
Carolina. 


(3) To supervise and regulate the transportation, processing, storage, dis- 
tribution, delivery and sale of milk for consumption; provided that 
nothing in this Article shall be interpreted as giving the Commission 
any power to limit the quantity of milk that any producer can produce, 
nor the power to prohibit or restrict the admission of new producers. 

(4) To act as mediator or arbiter in any controversial issue that may arise 
among or between milk producers and distributors as between them- 
selves, or that may arise between them as groups. 

(5) To cause examination into the business, books, and accounts of any milk 
producer, association of producers or milk distributors, their affiliates 
or subsidiaries; to issue subpoenas to milk producers, associations of 
producers, and milk distributors, and require them to produce their 
records, books, and accounts ; to subpoena any other person from whom 
information is desired. 

(6) To take depositions of witnesses within or without the State. Any mem- 
ber of the Commission or any employee of the Commission, so desig- 
nated, may administer oaths to witnesses and sign and issue subpoenas. 

(7) To make, adopt, and enforce all rules, regulations and orders necessary 
to carry out the purposes of this Article. Every rule, regulation and 
order of the Commission shall be posted for inspection in the main 
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office of the Commission. A certified copy of al! general administrative 
rules and regulations or rules of practice and procedure shall be filed 
with the Secretary of State and with each clerk of the superior court 
as required by G.S. 143-195 and G.S. 143-198.1, and a certified copy 
thereof shall likewise be mailed in a sealed envelope, with postage 
prepaid, to all licensed distributors and associations of producers in 
the State. Such filing and mailing shall constitute due and sufficient no- 
tice to all persons affected by such rule, regulation or order. An order 
which applies only to a person or persons named therein shall be served 
on the person or persons affected. An order, herein required to be 
served, shall be served by personal delivery of a certified copy, or by 
mailing a certified copy in a sealed envelope, with postage prepaid, 
to each person affected thereby, or in the case of a corporation, to any 
seas or agent of the corporation upon whom legal process may be 
served. 


(8) The operation and effect of any provision of this Article conferring a 


general power upon the Commission shall not be impaired or qualified 
by the granting to the Commission by this Article of a specific power 
or powers. 


(9) The Commission shall not exercise its power in any market until a pub- 


(10) 


lic hearing has been held for such market, and the Commission deter- 
mines that it will be to the public interest that it shall so exercise its 
power in such market. The Commission may, on its own motion, call 
such a hearing, and shall call such a hearing upon the written applica- 
tion of a producers’ association organized under the laws of the State, 
supplying in the judgment of the Commission, a substantial propor- 
tion of the milk consumed in such market, but if no such producers’ 
organization exists on said market, the Commission shall call such hear- 
ing upon the writien application of producers supplying a substantial 
proportion of the milk consumed in said market; and shall call such 
hearing upon the written application of distributors, distributing a sub- 
stantial proportion of the milk consumed in such market. Such hear- 
ing may be held at the time and place and after such notice as the 
Commission may determine. 

The Commission may withdraw the exercise of its powers from any 
market after a public hearing has been held for such market, and the 
Commission determines that it will be to the public interest to withdraw 
the exercise of its powers from such market. 

a. The Commission, after investigation and public hearing, may fix 
prices to be paid producers and/or associations of producers by 
distributors in any market or markets, and may also fix different 
prices for different grades or classes of milk. 

b. The Commission, after investigation and public hearing and find- 
ing as a fact that it is in the public interest, may fix the maxi- 
mum and minimum wholesale and retail prices to be charged 
for milk in any market area by any person subject to this sec- 
tion and may fix different prices for different grades or classes 
of milk. The Commission may take into consideration the type 
of service rendered, the quantity delivered and the cost of the 
container. 

c. Prices fixed under this subdivision (10) shall not become effec- 
tive until 10 days after the mailing of notice of the action of the 
Commission. Prices fixed under b above shall remain in effect 
for at least 30 days and until the Commission finds it is in the 
public interest to remove said prices. 

d. In determining the reasonableness of prices to be paid or charged 
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in any market, the Commission shall be guided by the cost of 
production and distribution, including compliance with all sani- 
tary regulations in force in such market or markets, necessary 
operating, processing, storage and delivery charges, the prices 
of other foods and other commodities, and the welfare of the 
general public. 

e. In establishing producer prices for milk moving into other states, 
the Commission shall consider prevailing producer prices estab- 
lished by state or federal authority in such states. 


(11) The Commission may require all distributors in any market designated 
by the Commission to be licensed by the Commission for the purpose 
of carrying out the provisions of this Article. One who purchases milk 
from a licensed distributor for the purpose of retail sales shall not be 
required to be licensed hereunder. The Commission may decline to 
grant a license, or may suspend or revoke a license already granted 
upon due notice and after a hearing, whenever said applicant or li- 
censee shall have violated the regulations adopted by the Commission 
or failed to comply with the requirements of this Article 28B, or upon 
any of the following grounds: 


a. Where the distributor has failed to account and make payment for 
any milk purchased or received on consignment or otherwise 
from a producer or association of producers, or has, if a subdis- 
tributor, failed to account and make payment for any milk pur- 
chased or received on consignment or otherwise from a distribu- 
tor; provided, however, that it be shown there was reasonable 
cause for any such failure to account and make payment, and 
that such accounting and payment can and will be made 
promptly, the Commission shall not suspend or revoke a license 
solely for such failure until a reasonable opportunity has been 
afforded to make such accounting and payment. 

b. Where the applicant or distributor has made a general assignment 
for the benefit of creditors, or has been adjudged a bankrupt or 
there has been entered against him a judgment upon which an 
execution remains wholly or partly unsatisfied, or where it is 
shown that the applicant or distributor has insufficient financial 
responsibility, personnel or equipment properly to conduct the 
milk business. 

c. Where the applicant or distributor has engaged in a course of ac- 
tion such as to satisfy the Commission of an intent on his part 
to deceive or defraud customers, producers or consumers. 

d. Where the applicant or distributor has failed to maintain such rec- 
ords as are required by the rules and regulations of the Commis- 
sion or has failed to furnish the statements or information re- 
quired by the Commission under this Article 28B or has kept 
false records or furnished false statements with respect to such 
information. 

e. Where the applicant or distributor has rejected, without reason- 
able cause, any milk purchased from a producer, or has refused 
to accept, without either reasonable cause or reasonable ad- 
vance notice, milk delivered by or on behalf of a producer in 
ordinary continuance of a previous course of dealing, except 
when the contract has been lawfully terminated. 


In any case where the Commission shall suspend a license, the Com- 


mission may, in its discretion, accept from the licensee an offer in 
compromise of not less than fifty dollars ($50.00) and not more than 
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five thousand dollars ($5,000) as a penalty in lieu of such suspension, 
and thereupon rescind the suspension. All receipts from such penalties 
shall be paid by the Commission to the State Treasurer for disposition 
in the same manner as assessments, as provided by G.S. 106-266.12. 
The Commission may classify licenses, and may issue licenses to dis- 
tributors to process or store or sell milk to a particular city or village 
or to a market or markets within the State of North Carolina. 


(12) Any member of the Commission, or any person designated for the pur- 


pose, shall have access to, and may enter at all reasonable hours, all 
places where milk is processed, stored, bottled or manufactured into 
food products. Any member of the Commission or designated employee 
shall have the power to inspect and copy books and records in any 
place within the State for the purpose of ascertaining facts to enable 
the Commission to administer this Article. The Commission may com- 
bine such information for any market or markets and make it public. 


(13) The Commission may define after a public hearing what shall constitute 


a natural-market area and define and fix limits of the milk shed or 
territorial area within which milk shall be produced to supply any such 
market area: Provided, that producers, producer-distributors or their 
successors now shipping milk to any market may continue to do so un- 
til they voluntarily discontinue shipping to the designated milk market. 


(14) Each licensee shall from time to time, as required by the Commission, 


submit verified reports containing such information as the Commission 
may. require, (1953, c.1338,'s- 3.5 1955 fcr 28/s2e nl ooo comic, 
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Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, inserted “maximum 
and” and “by any person subject to this 
section” in the first sentence and added the 
second sentence of subdivision (10)b. 

Regulation of Milk Prices—The Com- 
mission was established as a State agency 
to protect the interest of the public in a 
regularly flowing supply of wholesome milk 
and is authorized, for that purpose, and 
that purpose only, to regulate, under 
proper circumstances and to a proper de- 
gree, the price of milk. State ex rel. North 
Carolina Milk Comm’n vy. National Food 
Stores, Inc., 270 N.C. 323, 154 S.E.2d 548 
(1967). 

The Fourteenth Amendment to the 
Constitution of the United States does not 
forbid a state to confer upon an adminis- 
trative agency the power to fix minimum 
and maximum retail prices to be charged 
for the sale of milk in grocery stores to 
consumers for the purpose of assuring the 
steady flow of an adequate supply of clean, 
wholesome milk from the producing farms 
to the consumer. State ex rel. North Car- 
olina Milk Comm’n v. National Food 
Stores, Inc., 270 N.C. 323, 154 S.E.2d 548 
(1967). 

Regulation and Fixing, etc.— 

Neither N.C. Const., Art. I, § 32, nor 


Art. I, § 19, forbids the legislature of this 
State to confer upon the Milk Commission 
authority to fix a uniform rate for the 
transportation of milk from the farm to the 
processing plant so as to enable the produc- 
ers of milk to secure a fair price for their 
product. State ex rel. North Carolina Milk 
Comm’n v. National Food Stores, Inc., 
270 N.C. 323, 154 S.E.2d 548 (1967). 


Regulation of Competition among Retail 
Grocery Stores Not Intended. — The Milk 
Commission was not established as an 
agency to regulate competition among re- 
tail grocery stores per se. State ex rel. 
North Carolina Milk Comm’n vy. National 
Food Stores, Inc., 270 N.C. 323, 154 S.E.2d 
548 (1967). 

Sections of Milk Marketing Order No. 
Two Held Constitutional—Sections IV- 
A-1, IV-B-2, IV-C-1, IV-C-2, IV-E-1A, 
V-C-2, and V-C-4 of Milk Marketing Or- 
der No. Two of the North Carolina Milk 
Commission were held not to constitute a 
burden on interstate commerce, conflict 
with federal regulation of interstate com- 
merce as provided in the Capper-Volstead 
Act, deny equal protection of the law and 
due process of law, or impair the obliga- 
tions of contract. Southeast Milk Sales 
Ass’n v. Swaringen, 290 F. Supp. 292 
(M.D.N.C. 1968). 


106-266.9. Distributors to be licensed; prices and practices of 
distributors regulated.—No distributor in a market in which the provisions of 
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this Article are in effect shall buy milk from producers, or others, for sale within 
the State, or sell or distribute milk within the State, unless such distributor is 
duly licensed under the provisions of this Article. It shall be unlawful for a dis- 
tributor to buy from or sell milk to a distributor who is not licensed as required 
by this Article. It shall be unlawful for any distributor to deal in, or handle milk 
if such distributor has reason to believe that the milk has been previously dealt in, 
or handled, in violation of the terms and provisions of this Article. No distributor 
shall violate the prices as established by or filed with the Commission or offer 
any discounts or rebates without authority from the Commission; and the Com- 
mission may prohibit such practices as it may deem to be contrary to the welfare of 
the public and the dairy industry, such as the use of special prices or special 
inducements in any form or any unfair trade practices in order to vary from the 
established prices. The Commission may require each distributor to file with the 
Commission one complete schedule of his wholesale and retail prices for each 
marketing area and may require each distributor to charge his posted prices for 
all sales and to give 10 days’ notice by certified mail to the Commission and every 
licensed distributor in each marketing area affected prior to the effective date 
of any changes in said posted prices. The requirements as to filing price schedules 
shall not apply to retail stores the principal business of which is selling other than 
dairy products and which do not maintain or control directly or indirectly a milk 
processing plant. The Commission may prohibit a distributor from selling or offer- 
ing for sale milk in any market or county at prices less than the prices filed for 
the market or county in which such distributor’s processing or bottling plant is 
located, except in such cases as such sales may be made at a lower price or prices 
in good faith to meet competition. (1953, c. 1338, s. 4; 1955, c. 406, s. 4; 1963, 
c. 797, ss. 2, 4,4%4; 1971, c. 779, s. 1.) 


§ 106-266.10. Licenses for distributors and subdistributors.—An 
application to the Commission for a license to operate as a distributor or subdis- 
tributor shall be made by mail or otherwise within 30 days after the provisions of 
this Article become effective in a market, and as to any distributor or subdistributor 
thereafter beginning business, before such distributor or subdistributor shall begin 
such business therein. The application shall be made on blanks furnished by the 
Commission for that purpose. Each distributor shall cooperate with the Commis- 
sion 1n seeing to it that its subdistributors are informed concerning, and comply with, 
the provisions of this Article and the rules and regulations duly adopted by the 
Commission @1953%c11346.s.0 1 9/iic 779, si)) 


§ 106-266.11. Annual budget of Commission; collection of monthly 
assessments.—The Commission shall prepare an annual budget and shall col- 
lect the sums of money required for this budget from the distributors in the form 
of monthly assessments. The assessments so levied shall not exceed four cents 
(4¢) per 100 pounds of milk handled. One half of any such assessment shall be 
deducted from funds owed to a producer or any association of producers. (1953, c. 
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§ 106-266.12. Milk Commission Account; deductions by distributor 
from funds owed to producer.—All receipts from assessments collected under 
this Article shall be paid by the Commission to the State Treasurer and shall be 
placed by the State Treasurer in a general fund to the credit of an account to be 
known as the “Milk Commission Account” and such an amount as may be neces- 
sary, and no more, is hereby appropriated out of this Milk Commission Account, 
for the payment of all expenses incurred by the Commission in administering and 
enforcing this Article. The Commission shall require a distributor to make such 
deductions from funds owed to a producer as authorized by the producer. (1953, 
C1 S38s8) 7-1) ald A as mo) 
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§ 106-266.13. Injunctive relief.—In the event of violation of any provi- 
sions of this Article, or order promulgated under the provisions thereof, in addi- 
tion to any other remedy, the Commission may apply to any court of record in the 
State of North Carolina for relief by injunction, if necessary, to protect the public 
interest without being compelled to allege or prove that any adequate remedy at law 
does not exist. (1953, c. 1338, s. 10; 1971, c. 779, s. 1.) 

Applied in State ex rel. North Carolina 
Milk Comm’n v. National Food Stores, Inc., 
270 N.C. 323, 154 S.E.2d 548 (1967). 


§ 106-266.14. Penalties.—Any person violating any provisions of this Ar- 
ticle, or order promulgated under the provisions thereof, or of any license issued 
by the Commission shall be guilty of a misdemeanor and may be prosecuted and 
punished therefor, and upon conviction, shall be punished by a fine of not less 
than twenty-five dollars ($25.00) and not more than one hundred dollars 
($100.00), or by imprisonment in the county jail for not less than 30 days nor 
more than one year, or by both fine and imprisonment, and each day during which 
such violation shall continue shall be deemed a separate violation. Prosecutions 
for violations of this Article shall be instituted by the Attorney General or other- 
wise, in any county or city of the State of North Carolina in which such viola- 


tions occur. (1953, c. 1338, s. 11; 1971, c. 779, s. 1.) 


§ 106-266.15. Appeals.—(a) Any person aggrieved by an order of the 
Comimission revoking or suspending the license of a distributor or producer-dis- 
tributor, or refusing to grant a license or to reissue a license or to transfer a 
license from one person to another, or by any action, rule, regulation, or order 
of the Commission applying only to a particular person (as distinguished from 
rules and regulations of general application), may have such order reviewed upon 
appeal to the superior court as provided in this subsection (a). Any such aggrieved 
person may within 40 days after the effective date of such action, rule, regulation, 
or order, appeal therefrom to the superior court. No such appeal shall act as a 
supersedeas except on a special order of the superior court allowing a supersedeas. 
Before the expiration of 40 days, such an aggrieved person shall file written 
notice of appeal with the Commission and within 10 days after receipt of said 
written notice uf appeal, it shall be the duty of the Commission to certify a com- 
plete record of its proceedings with all papers or evidence to the clerk of the 
superior court of the county in which the appellant resides or to the clerk of the 
superior court of the county in which the violation occurred. The cause shall be 
entitled “State of North Carolina on Relation of the North Carolina Milk Com- 
mission v. (here insert name of appellant),” and said cause shall be placed on the 
civil docket of the superior court of said county and shall be heard de novo under 
the same rules and regulations as are prescribed for the trial of other civil causes. 
The Commission shall be deemed to be a party plaintiff on such appeal and at its 
request may present its contentions, make arguments, and take any other legal 
steps that a party to a civil action may take in the superior court, including the 
right to appeal to the Court of Appeals. 

(b) The provisions of Articie 33 of Chapter 143 of the General Statutes of North 
Carolina relating to “Judicial Review of Decisions of Certain Administrative Agen- 
cies” shall apply to appeals or petitions for judicial review by any person or per- 
sons aggrieved by an order of the Commission, fixing, revising or amending the 
price at or the terms upon which milk may be bought or sold, or by an order 
promulgating rules and regulations affecting the milk industry as a whole, or by 
any other order, action, rule, or regulation of the Commission of general applica- 
tion. In the event more than one person files a petition for judicial review of the 
same order, action, rule, or regulation, the cases shall be consolidated for hear- 
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ing ‘s the superior court. (1953, c. 1338, s. 12; 1969, c. 44, s. 67; 1971, c. 779, 
s. 1. 


Right of Appeal and Hearing De Novo. the superior court. Southeast Milk Sales 
—A person aggrieved by a decision of the Ass’n v. Swaringen, 290 F. Supp. 292 
Commission in North Carolina has a right (M.D.N.C. 1968). 
of appeal and to be heard de novo in 


§ 106-266.16. Saving clause.—No provisions of this Article shall apply or 
be construed to apply to foreign or interstate commerce, except insofar as the same 
may be effective pursuant to the United States Constitution and to the laws of the 
United States enacted pursuant thereto. (1953, c. 1338, s. 13; 1971, c. 779, s. 1.) 


§ 106-266.17. Marketing agreements not to be deemed illegal or in 
restraint of trade; conflicting laws.—The making of marketing agreements 
between producers’ cooperative marketing associations and distributors and pro- 
ducer-distributors under the provisions of this Article shall not be deemed a com- 
bination in restraint of trade or an illegal monopoly, or an attempt to lessen com- 
petition or fix prices arbitrarily nor shall the marketing contract or agreements 
between the association and the distributors and producer-distributors, or any 
agreements authorized in this Article, be considered illegal or in restraint of trade. 
All laws and clauses of laws in conflict with the provisions of this Article are here- 
by repealed to the extent necessary for the full operation of this Article. No pro- 
visions of this Article shall be deemed in conflict with Articles 28 and 28A of 
Chapter 106 of the General Statutes. No provisions of this Article shall be deemed 
in conflict with the authority granted to county, city-county and district boards of 
health by G.S. 130-19, 130-20, 130-66, to make and enforce rules and regulations 
governing milk sanitation or with the authority granted to the Department of 
Human Resources by G.S. 130-3 to make sanitary inquiries and investigations. 
(195S4C ooo rsa) aCe iors alo to7Ce 41 Onsn co.) 

Editor's Note.—The 1973 amendment, The reference to G.S. 130-3 appears to be an 
effective July 1, 1973, substituted “Depart- error. A reference to § 130-11 may have been 


ment of Human Resources” for “State intended. 
Board of Health.”’ 


106-266.18. Limitations upon power of Commission.—Nothing in 
this Article shall be interpreted as giving the Commission any power to limit the 
quantity of milk that any producer can produce, nor the power to prohibit or re- 
strict the admission of new producers, nor the power to restrict the marketing area 


of any producer. (1953, c. 1338, s. 1414; 1971, c. 779, s. 1.) 


106-266.19. Sale below cost to injure or destroy competition pro- 
hibited.—The sale of milk by any distributor or producer-distributor or retailer 
below cost for the purpose of injuring, harassing or destroying competition is here- 
by prohibited; and the offering for sale of milk by a retailer at below-cost prices 
to induce the public to patronize his store, or what is commonly known in the 
trade as using milk as a “loss leader’ is also hereby prohibited. At any hearing 
or trial on a complaint under this section, evidence of sale of milk by a distributor 
or subdistributor or retailer below cost shall constitute prima facie evidence of the 
violation or violations alleged, and the burden of rebutting the prima facie case 
thus made, by showing that the same was justified in that it was not, in fact, 
made below cost or that it was not for the purpose of injuring, harassing or de- 
stroying competition, or that it was not used as a “loss leader” or to induce 
the public to patronize his store, shall be upon the person charged with a violation 
of this section. As used herein the term “cost” shall be construed to mean the price 
paid for Grade A or Class I milk in the area where such sale is made plus a 
reasonable allocation of processing and marketing expenses. In determining 
whether any sale has been made in violation of this section, the Commission shall 
consider all discounts, rebates, gratuities or any other matters which may have the 
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effect of either directly or indirectly reducing the price received by the distributor 
or producer-distributor or retailer involved. The prima facie case of a violation of 
this section, made by proof of sale below cost, may be rebutted by proof of any of 


the following facts : 
(1) The merchandise was damaged, or 


(2) The milk was sold upon the final liquidation of a business, or 
(3) The milk was sold to an organized charity or to a relief agency, or 
(4) The milk was sold by an officer acting under the direction of any court. 


(1955, c. 406, s. 1; 1959, c. 1021; 1965, c. 936, s. 2; 1971, c. 779, s. 1.) 


Constitutionality.—The provisions of this 
section making proof of the sale of milk by 
a retailer below cost prima facie evidence 
of a purpose to injure, harass or destroy 
competition in the marketing of milk, is 


not beyond the constitutional power of the 
legislature. State ex rel. North Carolina 
Milk Comm’n v. National Food Stores, 
Inc., 270 N.C. 323, 154 S.E.2d 548 (1967). 


§§ 106-266.20, 106-266.21: Repealed by Session Laws 1971, c. 779, s. 1. 


Revision of Article—See same catchline 
under § 106-266.6. 


ARTICLE 30. 


Board of Crop Seed Improvement. 
§ 106-273. North Carolina Crop Improvement Association. 


State Government Reorganization.—T he 
Board of Crop Seed Improvement was 
transferred to the Department of Agricul- 


ture by § 143A-64, enacted by Session 
Laws 1971, c. 864. 


ARTICLE 31. 
North Carolina Seed Law. 


§ 106-277. Purpose. 


Protective Purpose of Article. — This 
Article has declared the policy of North 
Carolina to be one of protecting the farmer 
from the disastrous consequences of plant- 
ing seed of one kind, believing he is plant- 
ing another and from the consequences of 
the sale and delivery to farmers of seed 
falsely labeled. Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 

This Article is not limited in its purpose 
or scope to the protection of the purchaser 


from fraud by the immediate vendor. Gore 
v. George J. Ball, Inc., 279 N.C. 192, 182 
S.E.2d 389 (1971). 

This Article is not a safety statute, 
therefore evidence of a violation of it is 
not necessarily evidence of negligence. 
Gore v. George J. Ball, Inc., 279 N.C. 192, 
182 S.E.2d 389 (1971). 

Applied in Gore v. George J. Ball, Inc., 
10 N.C. App. 310, 178 S.E.2d 237 (1971). 


§ 106-277.2. Definitions.—As used in this Article, unless the context 


clearly requires otherwise : 


(6) The term “code designation” means a series of numbers or letters ap- 
proved by the United States Department of Agriculture and use in 
lieu of the full name and address of the person who labels seeds, as re- 
quired in this Article in G.S. 106-277.5(10). 

(23) The term “official certifying agency” means 

a. An agency authorized under the laws of a state, territory, or pos- 
session to officially certify seed which has standards and pro- 
cedures approved by the U.S. Secretary of Agriculture to assure 
the genetic purity and identity of the seed certified, or 


b. An agency of a foreign country determined by the U.S. Secre- 
tary of Agriculture to adhere to procedures and standards for 
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seed certification comparable to those adhered to generally by 
seed certifying agencies under a. 


(36) The term “variety” means a subdivision of a kind characterized by 
growth, plant, fruit, seed or other constant characteristics by which it 
can be differentiated in successive generations from other sorts of the 
same kind; for example, Knox Wheat, Kobe Striate Lespedeza, Ran- 
ger Alfalfa, Kentucky 31 Tall Fescue. 


(40) “Blend’”—A mechanical combination of varieties identified by a blend 
designation in which each component variety is equal to or above the 
minimum standard germination for its class; which is always present 
in the same percentage in each lot identified by the same “blend” des- 
ignation; and for which research data supports an advantage of the 
“blend” over the singular use of either component variety. “Blend” 
designations shall be treated as variety names. 


(41) “Brand”—An identifying numeral, letter, word, or any combination of 
these, used with the word “brand” to designate source of seeds. (1941, 
c. 114, s. 3; 1943, c. 203, s. 1; 1945, c. 828; 1949, c. 725; 1953, c. 856, 
ss. 1-3; 1963, c. 1182; 1971, c. 637, s. 1.) 

Editor’s Note. — The 1971 amendment, Only the introductory paragraph and the 
effective Oct. 1, 1971, substituted “labels subdivisions changed or added by the 
seeds, as required in this Article in G.S. amendment are set out. 
106-277.5(10)” for “tags or labels seed” in Quoted in Gore v. George J. Bali, Inc., 
subdivision (6), rewrote subdivision (23), 279 N.C. 192, 182 S.E.2d 389 (1971). 
deleted “Dixie 82 Corn” following “for ex- 
ample,” in subdivision (36) and added sub- 
divisions (40) and (41). 


§ 106-277.3. Label or tag requirements generally. 


Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


§ 106-277.4. Labels for treated seeds; coloring of seeds treated 
with poisonous substance.—(a) All seeds which are treated, as defined in 
this Article, shall be labeled to show the following information on a separate label, 
or on the same iabel as used for other information (purity, germination, etc.) 
required by this Article, or on the container of seed. 


(1) A word or statement in type no smaller than eight points indicating that 
the seed has been treated. 


(2) The commonly accepted coined, chemical (generic) or abbreviated chemi- 
cal name of a substance or a description of any process (other than 
application of a substance) used in such treatment in type no smaller 
than eight points. 


(3) A caution statement if the substance used in such treatment in the amount 
remaining with the seed is harmful to humans or other vertebrate ani- 
mals. 


(4) All seeds treated with a poisonous substance, if the amount remaining 
with the seed is in excess of a tolerance recognized by the U.S. De- 
partment of Agriculture, or treatment for which no tolerance or ex- 
emption from tolerance is recognized by the U.S. Department of Ag- 
riculture, shall be conspicuously colored to prevent their subsequent 
inadvertent use for purposes other than for seeding. 


(1971, c. 637, s. 2.) 


Editor’s Wote. —- The 1971 amendment, As the rest of the section was not 
effective Oct. 1, 1971, added subdivision changed by the amendment, only subsec- 
(4) of subsection (a). tion (a) is set out. 
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§ 106-277.7 


§ 106-277.5. Labels for agricultural seeds.—Agricultural seeds sold, of- 
fered or exposed for sale, or transported for sale within this State shall be labeied 
to show the following information : 





(1) The commonly accepted name of the kind and the variety, or kind and 
the phrase “variety not stated” for each agricultural seed component, 
in excess of five percent (5%) of the whole, and the percentage by 
weight of each in order of its predominance. When more than one 
component is required to be named, the word “mixture” or the word 
“mixed” shall be shown conspicuously on the label. Second generation 
from hybrid seeds, if sold, shall be labeled “second generation (of the 
parent), variety not stated.” “F” designations on labels, unless used 
as a part of a variety name, will refer only to size and shape of corn 
seeds. 


(10) Name and address of person who labeled said seed or who sells, offers 
or exposes said seed for sale within this State. If the seeds are labeled 
by the shipper for a consignee within this State, the shipper may use 
his approved code designation with the name and address of the con- 
signee. (1941, c. 114, s. 4; 1943, c. 203, s. 2: 1945, c. 828; 1949, c. 725; 
1950 ncn 58oNs. 15719635 c) 1182: 1971 cH637a62 45) 

Editor’s Note. — The 1971 amendment, As subdivisions (2) through (9) were 
effective Oct. 1, 1971, rewrote subdivision not changed by the amendment, they are 
(1), deleted “or code designation” follow- not set out. 
ing “address” in the first sentence of sub- 
division (10) and added the second sen- 
tence of subdivision (10). 


§ 106-277.6. Labels for vegetable seeds in containers of one pound 
or less.—Labels for vegetable seeds in containers of one pound or less shall show 
the following information : 


(5) Name and address of person who labeled said seed or who sells, of- 
fers or exposes said seed for sale within this State. If the seeds are 
labeled by the shipper for a consignee within this State, the shipper 
may use his approved code designation with the name and address of 
the consignee. (1941, c. 114, s. 4; 1943, c. 203, s. 2; 1945, c. 828; 
1949, c. 725; 1959, c. 585, s. 1; 1963, c. 1182; 1971, c. 637, s. 4.) 


Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, deleted “the” preced- 
ing “person,” and inserted “offers” in tne 
first sentence in subdivision (5) and added 
the second sentence of subdivision (5). 


changed by the amendment, only the intro- 
ductory paragraph and subdivision (5) are 
set out. 

Cited in Gore v. George J. Ball, Inc., 279 
N.C. 192, 182 S.E.2d 389 (1971). 


As the rest of the section was not 


§ 106-277.7. Labels for vegetable seeds in containers of more than 
one pound.—Vegetable seeds in containers of more than one pound shall be 
labeled to show the following information : 


(6) Name and address of person who labeled said seed or who sells, offers 
or exposes said seed for sale within this State. If the seeds are labeled 
by the shipper for a consignee within this State, the shipper may use 
his approved code designation with the name and address of the con- 


signee. 

(19715 0:03778.5:) 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, deleted “or code des- 
ignation” following “address” and “the” 
preceding “person” in the first sentence of 
subdivision (6) and added the second sen- 
tence of subdivision (6). 
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As the rest of the section was not 
changed by the amendment, only the in- 
troductory- paragraph and subdivision (6) 
are set out. 
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§ 106-277.8. Responsibility for presence of labels. 


Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


§ 106-277.9. Prohibitions.—It shall be unlawful for any person: 


(1) To transport, to offer for transportation, to sell, offer for sale or expose 
for sale within this State agricultural or vegetable seeds for seeding 
purposes: 


a. Unless a seed license has been obtained in accordance with the 
provisions of this Article. 

b. Unless the test to determine the percentage of germination re- 
quired by G.S. 106-277.5 through 106-277.7 shall have been com- 
pleted within a nine-month period, exclusive of the calendar 
month in which the test was completed, immediately prior to 
sale, exposure for sale, or offering for sale or transportation ; 
provided, the North Carolina Board of Agriculture may adopt 
after a public hearing, following public notice, rules and regula- 
tions to designate a longer period for any kind of agricultural 
or vegetable seed which is packaged in such container materials 

(hermetically sealed), and under such other conditions pre- 
scribed, that will, during such longer period, maintain the via- 
bility of said seed under ordinary conditions of handling. 

c. Not labeled in accordance with the provisions of this Article or 
having a false or misleading labeling or claim. 

d. Pertaining to which there has been a false or misleading adver- 
tisement. 

e. Consisting of or containing prohibited noxious-weed seeds. 

f. Containing restricted noxious-weed seeds, except as prescribed by 
rules and regulations promulgated under this Article. 

g. Containing weed seeds in excess of two percent (2%) by weight 
unless otherwise provided in rules and regulations promulgated 
under this Article. 

h. That have been treated and not labeled as required in this Arti- 
cle, or treated and not conspicuously colored. 

i. Pepper seed in containers holding one ounce or more of seed, not 
produced in the arid regions of the western United States, un- 
less treated in accordance with a procedure approved by the 
North Carolina Commissioner of Agriculture and labeled to re- 
flect the procedure used. 

j. To which there is affixed names or terms that create a mislead- 
ing impression as to the kind, kind and variety, history, pro- 
ductivity, quality or origin of the seeds. 

k. Represented to be certified, registered or foundation seed unless 
it has been produced, processed and labeled in accordance with 
the procedures and in compliance with rules and regulations of 
an Officially recognized certifying agency. 

]. Represented to be a hybrid unless such seed conforms to the defi- 
nition of a hybrid as defined in this Article. 

m. Unless it conforms to the definition of a “lot.” 

n. Any variety, hybrid or blend of seeds not recorded with the Com- 
missioner as required under rules and regulations promulgated 
pursuant to this Article. 

o. Seed of any variety or hybrid that has been found by official va- 
riety tests to be inferior, misrepresented or unsuited to condi- 
tions within the State. The Commissioner may prohibit the sale 
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§ 106-277.11 


of such seed by and with the advice of the director of research 
of the North Carolina agricultural experiment station. 

p. Using a designation on seed tag in lieu of the full name and ad- 
dress of the person who labels or tags seed unless such desig- 
nation qualifies as a code designation under this Article. 

q. By variety name seed not certified by an official seed-certifying 
agency when it is a variety for which a certificate of plant va- 
riety protection under the Plant Variety Protection Act speci- 
fies sale only as a class of certified seed; provided, that seed 
from a certified lot may be labeled as to variety name when 
used in a mixture by, or with the approval of, the owner of the 


variety. 


r. That employ a brand name on the label unless a variety or mix- 
ture of varieties is labeled as required in this Article. If a 
brand name other than a registered trade mark is used, it must 
be a separate statement from the variety name or the statement 
of a mixture, or blend, of genetic variations. 

s. Labeled as a “blend” unless the lot complies with the definition 
of “blend” in G.S. 106-277.2, and is registered with the Com- 
missioner, as may be required in G.S. 106-277.9(1)n. Other 
mechanical combinations of varieties shall be labeled as a mix- 
ture according to the requirements in G.S. 106-277.5(1). 


(1971, c. 637, s. 6.) 


Editors Note.— 

The 1971 amendment, effective Oct. 1, 
1971, added the proviso to paragraph b, 
added “or treated and not conspicuously 
colored” to paragraph h, substituted “hy- 
brid or blend of seeds” for “or hybrid” in 
paragraph n and added paragraphs q, r and 
s to subdivision (1). 


§ 106-277.10. Exemptions. 


Exemptions under this section are to be 
strictly construed. Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 

Exemption Does Not Apply to Breach 
of Contract.—Exemptions from the penal- 
ties imposed by this Article are not in- 
tended to absolve the vendor from liability 
to the purchaser for breach of contract. 
Gore v. George J. Ball, Inc., 279 N.C. 192, 
182 S.E.2d 389 (1971). 

Mislabeled Seed.—The failure of a seed 
company to notify a customer, after re- 


As the rest of the section was not 
changed by the amendment, only the intro- 
ductory clause and subdivision (1) are set 
out. 

Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


ceiving complaints from other customers 
that tomato seeds delivered to the customer 
were mislabeled, did not constitute negli- 
gence where the evidence disclosed that 
the defendant kept no records of the par- 
ticular source of seed used to fill a given 
order, there being no duty to maintain such 
records, and defendant being unable to 
notify the customer in the absence of such 
data. Gore v. George J. Ball, Inc. 10 
N.C. App. 310, 178 S.E.2d 237 (1971). 


§ 106-277.11. Disclaimers, nonwarranties and limited warranties. 


Effect of Warranty Limitation. — The 
provision of this section barring a defense 
based on a warranty limitation clause in 
any prosecution or in any proceedings for 
confiscation of seeds, does not have any 
bearing upon any other effect of such dis- 
claimer or limitation clause. Gore v. George 
J. Ball, Inc., 179 N.C. 192, 182 S.E.2d 389 
(1971). 

Warranty Limitation Does Not Bar Re- 
covery of Full Damages.—The phrase, “to 
the extent of the purchase price,” used in 


ol 


a limitation of warranty, relied on by the 
seller of mislabeled seed, is contrary to 
the public policy of this State as declared 
in this Article and is invalid. Such a pro- 
vision, even if it otherwise be deemed a 
part of the contract of sale, does not bar 
the buyer from a recovery of the full dam- 
ages which he would otherwise be entitled 
to recover for the breach of the contract 
by the seller. Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 
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§ 106-277.22. Step-sale orders; penalty covering expenses; appeal. 


Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


§ 106-277.24. Penalty for violations. 


Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


§ 106-277.25. Seizure and disposition of seeds violating Article. 


Stated in Gore v. George J. Ball, Inc., 
279 N.C. 192, 182 S.E.2d 389 (1971). 


§ 106-277.28. Fees for tags, stamps and licenses. 


(1) Each seed dealer or grower selling, offering or exposing for sale in this 
State any agricultural or vegetable seeds for seeding purposes shall pur- 
chase from the Commissioner for two cents (2¢) each, official North 
Carolina seed analysis tags or stamps and shall attach a tag (or stamp 
on the seedman’s label) to each container holding ten pounds or more 
of seed; provided, however, that a seed dealer or grower who sells only 
seed lots originated by his company may request to pay these applicable 
fees through the reporting system prescribed in subdivision (3) hereof; 
provided, further, that this subdivision shall not apply to the sale of 
seed by a farmer who sells only seed grown on his farm and when such 
sales are confined to his farm. 


(3) A seed dealer or grower who sells only seed lots originated by his 
company may request of the Commissioner of Agriculture authority to 
report the quantity of seed sold and to pay the fees applicable under 
G.S. 106-277.28 (1) in lieu of attaching an official North Carolina tag 
or stamp to each container of seeds weighing ten pounds or more. 

Upon granting authority, the Commissioner of Agriculture shall 
require each seed dealer or grower to keep such records as may be 
necessary to indicate accurately the quantity of seeds and container 
weights sold from each distribution point in the State. Such records 
shall be available to the Commissioner or his duly authorized repre- 
sentative at any and all reasonable hours for the purpose of making 
such examination as is necessary to verify the quantity of seed sold 
and the fees paid. Each seed dealer or grower shall report quarterly on 
forms furnished by the Commissioner the quantity and container weight 
of seeds sold. The reports shall be made on the first day of January, 
April, July, and October, or within ten days thereafter, and the inspec- 
tion fee shall be due and payable with the report. If the report is not 
filed and the inspection fee paid to the Department of Agriculture by 
the tenth day following the date due, or if the report of the quantity or 
container weights be false, the Commissioner may revoke the authority 
to use the reporting system. If the inspection fee is unpaid more than 
15 days after the due date, the amount due shall bear a penalty of ten 
percent (10%) which shall be added to the inspection fee due and 
the Commissioner shall have authority to deduct said amount due and 
penalty from tke cash, securities or bond which has been deposited 
with the Department of Agriculture. 

In order to guarantee faithful performance with the provisions of 
this section, each seed dealer or grower, before being granted a permit 
to use the reporting system, shall deposit with the Commissioner cash 
in the amount of five hundred dollars ($500.00) or securities acceptable 
to the Commissioner of a value of at least five hundred dollars ($500.00) 
or shall post with the Commissioner a surety bond in like amount, 
executed by some corporate surety company authorized to do business 
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in North Carolina. (1941, c. 114, s. 7; 1945, c. 828; 1947, c. 928; 
1949, c. 725; 1963, c. 1182; 1969, c. 105.) 

Editor’s Note—The 1969 amendment, As only subdivisions (1) and (3) were 
effective July 1, 1969, inserted the present affected by the amendment, the rest of the 
first proviso in subdivision (1) and added __ section is not set out. 
subdivision (3). 


§ 106-277.29. Investigation committee; appointment; duties; au- 
thority.—(a) When any farmer believes that he has been damaged by the failure 
of agricultural or vegetable seed to produce or perform as represented by the 
label attached to such seed as required by G.S. 106-277.3, such farmer may make 
a sworn complaint against the dealer from whom such seeds were purchased, al- 
leging the damages sustained, or to be sustained, and file same with the Commis- 
sioner of Agriculture within 10 days after alleged defect or violation becomes ap- 
parent and the farmer shall send a copy of said complaint to said dealer by United 
States registered mail. A filing fee of ten dollars ($10.00) shall be paid to the 
Commissioner of Agriculture with each complaint filed. Within 10 days after re- 
ceipt of a copy of the complaint, the dealer may file with the Commissioner of Ag- 
riculture his answer to said complaint and send a copy of same to the farmer by 
United States registered mail. 


(b) Any seed dealer against whom suit is brought in any court, state or fed- 
eral, by a farmer who alleges that he has been damaged by the failure of seeds 
purchased from a seed dealer to perform as labeled, may request an investigation 
by the investigating committee. 


(c) The Commissioner of Agriculture shall refer the complaint and the answer 
thereto to the investigation committee provided in this Article for investigation, 
findings and recommendations on the matters complained of. 


(d) The Commissioner of Agriculture shall appoint an investigation committee 
composed of five members, one each to be appointed upon the recommendation of 
the following: Director of the North Carolina Agricultural Experiment Stations, 
N.C. State University; Director of the North Carolina Agricultural Extension 
Service, N.C. State University; and President of the North Carolina Seedmen’s 
Association. The other two members shall be appointed by the Commissioner of 
Agriculture. One of the members appointed by the Commissioner of Agriculture 
must be a farmer who is not connected in any way in selling seeds at retail or 
wholesale. Each member shall continue to serve until replaced by the Commis- 
sioner of Agriculture. The committee shall elect a chairman and a secretary from 
its membership. It shall be the duty of the chairman to conduct all meetings and 
deliberations held by the committee and to direct all other activities of the com- 
mittee. It shall be the duty of the secretary to keep accurate and correct records 
on all meetings and deliberations and perform other duties for the committee as 
directed by the chairman. 


(e) The purpose of the investigation committee is to assist farmers and agri- 
cultural seed dealers in determining the facts relating to matters alleged in com- 
plaints made by farmers against dealers. The committee may recommend money 
damages be paid the farmer as a result of alleged failure of seeds to produce as 
represented by the label on the seed container. 

(f) The investigation committee may be called into session by the Commissioner 
of Agriculture at his discretion or upon the direction of the chairman to consider 
matters referred to it by the Commissioner of Agriculture. 

(g) When the Commissioner of Agriculture refers to the investigation com- 
mittee any complaint made by a farmer against a dealer, said committee shall make 
a full and complete investigation of the matters complained of, and at the conclu- 
sion of said investigation, report its findings to the Commissioner of Agriculture. 
Upon receipt of same, the Commissioner of Agriculture shall transmit the findings 
and recommendations of the investigation committee to the farmer and to the 


D3 


§ 106-284.5 GENERAL STATUTES OF NORTH CAROLINA § 106-284.16 


dealer by United States registered mail. Neither the farmer nor the dealer shall 
be bound by the recommendations of the investigation committee. 
(h) In conducting its investigation, the investigation committee is authorized : 


(1) To examine the farmer on his farming operation of which he complains 
and the dealer on his packaging, labeling and selling operation of the 
seed alleged to be faulty ; 

(2) To grow to production a representative sample of the alleged faulty seed 
through the facilities of the State, under the supervision of the Com- 
missioner of Agriculture when such action is deemed by the committee 
to be necessary ; 

(3) To hold informal hearings at a time and place directed by the chairman 
of the committee upon reasonable notice to the farmer and the dealer; 

(4) To seek evaluations from authorities in allied disciplines, when deemed 
necessary. 


(1) The committee shall keep a record of its activities and reports on file in the 
North Carolina Department of Agriculture. 
(j) Any investigation made by less than the whole membership of the commit- 
tee shall be by authority of a written directive by the chairman and such investi- 
ation shall be summarized in writing and considered by the committee in report- 
ing its findings and making its recommendations. (1971, c. 637, s. 7.) 
Editor’s Note. — Session Laws 1971, c. 


637, s. 8, makes the act effective Oct. 1, 
1971. 


ARTICLE 31A. 
Seed Potato Law. 


§§ 106-284.5 to 106-284.13: Repealed by Session Laws 1973, c. 294. 


Editor’s Note. — Repealed § 106-284.12 ss. 55, which deleted a reference to “solici- 
was amended by Session Laws 1973, c. 108, tors of inferior courts.” 


ARTICLE 31B. 
Vegetable Plant Law. 


§ 106-284.14. Title. 
Editor’s Note. — Session Laws 1978, c. 1370, 


circumstance is held invalid, such invalidity 
which extensively amended this Article, adds, 


shall not affect other provisions or applications 


in s. 8, a section designated § 106-284.23, which 
reads as follows: 

“8 106-284.23. If any provision of this law or 
the application thereof to any person or 


of this law which can be enforced independently 
without any invalid provision or application 
and to this end the provisions of this law are 
declared to be severable.”’ 


§ 106-284.15. Purpose of Article. — The purpose of this Article is to 
improve vegetable production in North Carolina and to enable vegetable 
producers to secure vegetable plants for transplanting that are free from 
diseases and insects, and in order to prevent the spread of diseases and insects 
affecting the future stability of the vegetable industry and the general welfare 
of:the publies(1959ic; 91 Asa2 978 cela TOs serl:) 

Editor’s Note. — The 1973 amendment 
substituted “production” for “practices” near 
the beginning of the section. 


§ 106-284.16. Definitions. For the purpose of this Article, the following 

terms shall be construed respectively to mean: 
(1) “Certified vegetable plants for transplanting” shall mean plants which 
have been tagged or labelled so as to indicate that such plants have been 
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inspected by an authorized agent of an officially recognized State 
inspecting or certifying agency of some state, and found to conform 
to the appropriate standards set by the North Carolina Board of 
Agriculture. 

(2) “Vegetable plants” shall mean such plants as asparagus, pepper, 
eggplant, sweet potato, onion, cabbage and other cole crops, tomato 
plants, white seed potatoes and onion sets intended for transplanting 
purposes and such other vegetable plants intended for transplanting 
purposes as the North Carolina Board of Agriculture may designate 
by regulation in order to protect the vegetable industry. 

(3) As applied to vegetable plants “standards” include the qualities of color, 
freshness, firmness, strength, straightness, unbroken and undamaged 
condition, uniformity of size, and freedom from injurious insects, 
diseases, nematodes, snails, and other pests and means the standards 
with respect thereto as established and fixed in regulations adopted by 
the Sank Carolina Board of Agriculture. (1959, c. 91, s. 3; 1973, c. 1870, 
Sez 

Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 106-284.17. Unlawful to sell plants not up to standard and not 
appropriately tagged or labelled. — It shall be unlawful for any person, firm, 
or corporation to pack for sale, offer or expose for sale, or ship into this State 
any vegetable plants which do not meet the appropriate standards as set by the 
North Carolina Board of Agriculture and which have not been appropriately 
tagged or labelled as certified vegetable plants for transplanting. (1959, c. 91, 
Ba OTS eCn ol Uso.) 

Editor’s Note. — The 1973 amendment 
inserted “as set by the North Carolina Board 
of Agriculture.” 


§ 106-284.18. Rules and regulations. — The State Board of Agriculture is 
hereby authorized to adopt reasonable rules and regulations to carry out the 
intent, purposes and provisions of this Article. (1959, c. 91, s. 5; 1978, ¢. 1370, 
Birdy) 

Editor’s Note. — The 1973 amendment 
inserted “intent, purposes and.” 


§ 106-284.19. Inspection; interference with inspectors; ‘“stop-sale” 
notice. — To enforce the provisions of this Article effectively, the Commissioner 
of Agriculture and his duly authorized agents are authorized to inspect 
vegetable plants, and may enter any place of business, warehouse, common 
carrier or other places where such vegetable plants are stored or being held, for 
the purpose of making such an inspection; and it shall be unlawful for any 
‘person, firm or corporation in custody of such vegetable plants or of the place 
in which the same are held to interfere with the Commissioner or his duly 
authorized agents in making such inspections. When the Commissioner or his 
authorized inspectors find vegetable plants being held, offered or exposed for 
sale in violation of any of the provisions of this Article or any rule or regulation 
adopted pursuant thereto, he may issue a “‘stop-sale notice” to the owner or 
custodian of any such vegetable plants and shall tag such plants as are in 
violation. It shall be unlawful for anyone after notice or receipt of such “stop- 
sale notice” to remove such notice from plants or from any location to which 
attached; or to plant, sell, give away, move or exchange for transplanting 
purposes any plants in respect to which such notice has been issued unless and 
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until so authorized by the Commissioner or his agent or a court of competent 
jurisdiction. (1959, ¢. 91, s. 6; 1973, c. 1870, s. 5.) 
Editor’s Note. — The 1973 amendment 
rewrote the former second sentence as the 
present second and third sentences. 


§ 106-284.20. Interference with Commissioner, etc., or other violation 
a misdemeanor; penalties. — If anyone shall interfere with or attempt to 
interfere with the Commissioner or any of his agents, while engaged in 
the performance of his duties under this law or shall violate any provision 
of this law or any rule or regulation of the Board of Agriculture adopted 
pursuant to this law, he shall be guilty of a misdemeanor and shall be fined 
and imprisoned in the discretion of the court. Each day’s violation shall 
constitute a separate offense. (1959, c. 91, s. 7; 1973, c. 1370, s. 6.) 

Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 106-284.22. When Article not applicable. — The provisions of this 
Article shall not apply: 

(1) To the sale by a grower or retail merchant of vegetable plants grown 
within this State when such sale is made for home or garden or any 
noncommercial use; provided, however, the provisions shall apply to 
such sale when such plants are found to be infested with pests so that 
the exposure for sale or planting is deemed by the Commissioner or his 
agent to be a hazard to the commercial vegetable industry of North 
Carolina. 

(2) To the sale of vegetable plants for commercial transplanting purposes 
in this State when grown within this State and sold by a plant seated 
to a planter having personal knowledge of the conditions under which 
such vegetable plants were grown or produced provided that such 
plants are transplanted within a 30-mile radius at which they were 
grown; but also provided, however, the provisions shall apply to such 
sale when such plants are found to be infested with pests so that 
the exposure for sale or planting is deemed by the Commissioner 
or his agent to be a hazard to the commercial vegetable industry of 
North Carolina. (1959, c. 91, s. 9; 1973, c. 1370, s. 7.) 

Editor’s Note. — The i973 amendment _— subdivisions (1) and (2) and the insertion of the 
rewrote this section. The principal changes of word ‘commercial’ near the beginning of 
substance were the addition cf the provisos in subdivision (2). 


§§ 106-284.23 to 106-284.29: Reserved for future codificatica purposes. 


ARTICLE 31C. 
North Carolina Commercial Feed Law of 1973. 


§ 106-284.30. Title.—This Article shall be known as the “North Carolina 
Commercial Feed Law of 1973.” (1973, c. 771, s. 2.) 


Editor’s Note. — Session Laws 1973, c. 
771, s. 21, makes the act effective July 1, 
1973. 

Session Laws 1973, c. 771, s. 18, contains 
a severability clause. 

Session Laws 1973, c. 771, s. 19, subsec- 
tion (b), provides: “(b) Notwithstanding 
any other provisions of law, all existing 


rules and regulations concerning commer- 
cial feeds and canned pet foods of the 
North Carolina Department of Agricul- 
ture and any other agency of the State of 
North Carolina, not inconsistent with the 
provisions of this act shall continue in full 
force and effect until repealed, modified or 
amended.” 


§ 106-284.31. Purpose.—The purpose of this Article is to regulate the 


manufacture and distribution of commercial feeds in the State of North Carolina 
and to protect a farmer-buyer from the manufacturer-seller of concentrated, com- 
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mercial feed who might sell substandard or mislabeled feedstuff, and not to pro- 
tect from himself a farmer who mixes his own feed. (1973, c. 771, s. 1.) 


§ 106-284.32. Enforcing official.—This Article shall be administered by 
the Commissioner of Agriculture of the State of North Carolina, hereinafter re- 
ferred to as the “Commissioner.” (1973, c. 771, s. 3.) 


§ 106-284.33. Definitions of words and terms.—When used in this 
Article: 


(1) The term “Board” means the North Carolina State Board of Agricul- 
ture. 

(2) The term “brand name” means any word, name, symbol, or device, or 
any combination thereof, identifying the commercial feed of a distribu- 
tor or registrant and distinguishing it from that of others. 

(3) The term “canned pet food” means any commercial feed packed in cans 
or hermetically sealed containers, and used or intended for use as food 
for pets. 

(4) The term “commercial feed” means all materials, except whole unmixed 
seed such as corn, including physically altered entire unmixed seeds 
when not adulterated within the meaning of G.S. 106-284.38(1), which 
are distributed for use as feed or for mixing in feed; provided, that 
the Board by regulation may exempt from this definition, or from spe- 
cific provisions of this Article, hay, straw, stover, silage, cobs, husks, 
hulls and individual chemical compounds or substances which are not 
intermixed or mixed with other materials, and are not adultered with- 
in the meaning of G.S. 106-284.38(1). 

(5) The term “customer-formula feed” means commercial feed, each batch 
of which is mixed according to the formula of the customer, furnished 
in writing over the signature of the customer or his designated agent 
with each batch moved directly from the manufacturer to the customer 
and not stocked or displayed in a dealer’s warehouse or sales area and 
not resold or redistributed to any person. 

(6) The term “distribute” means to offer for sale, sell, exchange, or barter, 
commercial feed. 

(7) The term “distributor” means any person who distributes. 

(8) The term “drug” means any article intended for use in the diagnosis, 
cure, mitigation, treatment, or prevention of disease in animals other 
than man and articles other than feed intended to affect the structure 
or any function of the animal body. 

(9) The term “feed ingredient” rmeans each of the con.tituent materials mak- 
ing up a commercial feed. 

(10) The term “label’’ means a display of written, printed, or graphic mat- 
ter upon or affixed to the container in which a commercial feed is dis- 
tributed, or on the invoice or delivery slip with which a commercial 
feed is distributed. 

(11) The term “labeling” means all labels and other written, printed, or 
graphic matter (i) upon a commercial feed or any of its containers 
or wrapper or (ii) accompanying such commercial feed, or advertise- 
ment, brochures, posters, television and radio announcements used in 
promoting the sale of such commercial feed. 

(12) The term “manufacture” means to grind, mix or blend, or further pro- 
cess a commercial feed for distribution. 

(13) The term “mineral feed” means a commercial feed intended to supply 
primarily mineral elements or inorganic nutrients. 

(14) The term “official sample” means a sample of feed taken by the Com- 
missioner or his agent in accordance with the provisions of G.S. 106- 
284.42(a), (c) or (e). 
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(15) The terms “percent” or “percentage” means percentage by weight, ex- 
cept in G.S. 106-284.42 where these terms refer to the retail value 
of the lot of commercial feed. 

(16) The term “permitted analytical variation” means allowance for the in- 
herent variability in sam: ling and laboratory analysis in guaranteed 
components. Manufacturing variations and their effect on the guaran- 
teed components are not included in such values. 

(17) The term “person” means an individual, a partnership, a corporation, 
an association, and any other legal entity. 

(18) The term “pet” means any domesticated animal normally maintained 
in or near the household(s) of the owner(s) thereof. 

(19) The term “pet food” means any commercial feed prepared and dis- 
tributed for consumption by pets. 

(20) The term “product name” means the name of the commercial feed which 
identifies it as to kind, class, or specific use. 

(2!) The term “specialty pet” means any domesticated animal pet normally 
maintained in a cage or tank, such as, but not limited to, gerbils, ham- 
sters, canaries, psittacine birds, mynahs, finches, tropical fish, goldfish, 
snakes and turtles. 

(22) The term “specialty pet food” means any commerical feed prepared and 
distributed for consumption by specialty pets. 

(23) The term “ton” means a net weight of 2,000 pounds avoirdupois. 
(1973, c. 771, s. 4.) 


§ 106-284.34. Registration.—(a) No person shall manufacture or dis- 
tribute a commercial feed in this State, unless he has filed with the Commissioner 
on forms provided by the Commissioner, his name, place of business, and location 
of each manufacturing facility in this State, if any, and made application to the 
Commissioner for a permit to report the quantity of commercial feed distributed 
in this State. 


(b) Manufacturers of registered feeds may apply for, and the Commissioner 
at his discretion may issue, numbered permits authorizing manufacturers of reg- 
istered feeds to purchase commercial feed as defined in G.S. 106-284.33(4), and 
the responsibility for the payment of the inspection fee assessed by the provisions 
of this Article will be assumed by the purchaser to whom such permit has been 
issued. The Commissioner may at his discretion, and without notice, cancel any 
permit issued under the provision of this section. The use of permits issued un- 
der the provisions of this section shall be governed by rules and regulations pro- 
mulgated by the Commissioner. 


(c) No person shall distribute in this State a commerical feed, except a cus- 
tomer-formula feed, which has not been registered pursuant to the provisions of 
this section. The application for registration shall be submitted in the manner 
prescribed by the Commissioner. Upon approval by the Commissioner or his duly 
designated agent the registration shall be issued to the applicant. All registra- 
tions expire on the 3lst day of December of each year. An annual registration fee 
of one dollar ($1.00) for each commercial feed other than canned pet food shall 
accompany each request for registration. An annual registration fee of five dol- 
lars ($5.00) for each canned pet food shall accompany each request for registra- 
tion. 

(d) The Commissioner is empowered to refuse registration of any commercial 
feed not in compliance with the provisions of this Article and to cancel any reg- 
istration subsequently found not to be in compliance with any provisions of this 
Article: Provided, that no registration shall be refused or canceled unless the 
registrant shall have been given an opportunity to be heard before the Commis- 
sioner or his duly designated agent and to amend his application in order to 
comply with the requirements of this Article. 
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(e) The manufacturer of commercial feed that has not been registered and is 
found being distributed in the State shall pay a twenty-five dollar ($25.00) de- 
linquent registration fee in addition to the regular registration fee. (1973, c. 771, 
s. 5 


§ 106-284.35. Labeling.—A commercial feed shall be labeled as follows: 


(1) In case of commercial feed, except a customer-formula feed, it shall be 
accompanied by a label bearing the following information: 


a. The net weight. 

b. The product name and the brand name, if any, under which the 
commercial feed is distributed. 

c. The guaranteed analysis stated in such terms as the Board by 
regulation determines is required to advise the users of the 
composition of the feed or to support claims made in the la- 
beling. In all cases the substances or elements must be deter- 
minable by laboratory methods such as the methods published 
by the Association of Official Analytical Chemists. 


d. The common or usual name of each ingredient used in the man- 
ufacture of the commercial feed: Provided, that the Board by 
regulation may permit the use of collective terms for a group 
of ingredients which perform a similar function, or the Board 
may exempt such commercial feeds, or any group thereof, from 
this requirement of an ingredient statement if it finds that such 
statement is not required in the interest of consumers. 


e. The name and principal mailing address of the manufacturer or 
the person distributing the commercial feed. 


f. Adequate directions for use for all commercial feeds containing 
drugs and for such other feeds as the Board may require by 
regulations as necessary for their safe and effective use. 


g. Such precautionary statements as the Board by regulation deter- 
mines are necessary for the safe and effective use of the com- 
mercial feed. 


(2) In the case of a4 customer-formula feed, it shall be accompanied by a la- 
bel, invoice, delivery slip, or other shipping document to be presented 
to the purchaser at time of delivery, bearing the following information: 


. Name and address of the manufacturer. 

. Name and address of the purchaser. 

. Date of delivery. 

. The product name and brand name, if any, and the net weight 
of each registered commercial feed used in the mixture, and 
the net weight of each other ingredient used. 

e. Adequate directions for use for all customer-formula feeds con- 
taining drugs and for such other feeds as the Board may re- 

quire by regulation as necessary for their safe and effective use. 

f. Such precautionary statements as the Board by regulation deter- 

mines are necessary for the safe and effective use of the custo- 

mer-formula feed. (1973, c. 771, s.-6.) 


§ 106-284.36. Bag weights.—All commercial feed, except that in bags or 
packages of five pounds or less, shall be in such standard-weight bags or packages 
as the Board by regulation shall prescribe. (1973, c. 771, s. 7.) 


§ 106-284.37. Misbranding.—A commercial feed shall be deemed to be 
misbranded : 


eve) tog) 


(1) If its labeling is false or misleading in any particular. 
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(2) If it is distributed under the name of another commercial feed. 

(3) If it is not labeled as required in G.S. 106-284.35. 

(4) If it purports to be or is represented as a commercial feed, or if it pur- 
ports to contain or is represented as containing a commercial feed 
ingredient, unless such commercial feed or feed ingredient conforms to 
the definition, if any, prescribed by regulation by the Board. 

(5) If any word, statement, or other information required by or under au- 
thority of this Article to appear on the label or labeling is not prom1- 
nently placed thereon with such conspicuousness (as compared with 
other words, statements, designs, or devices in the labeling) and in 
such terms as to render it likely to be read and understood by the 
ordinary individual under customary conditions of purchase and use. 
C1973, a7 715548.) 


§ 106-284.38. Adulteration.—A commercial feed shall be deemed to be 
adulterated : 


ay) a. If it bears or contains any poisonous or deleterious substance 
which may render it injurious to health; but in case the sub- 
stance is not an added substance, such commercial feed shall 
not be considered adulterated under this subsection if the quan- 
tity of such substance in such commercial feed does not ordi- 
narily render it injurious to health; or 
b. If it bears or contains any added poisonous, added deleterious, or 
added nonnutritive substance which is unsafe within the mean- 
ing of section 406 of the Federal Food, Drug and Cosmetic Act 
(other than one which is (i) a pesticide chemical in or on a 
raw agricultural commodity ; or (11) a food additive) ; or 


c. If it is, or it bears or contains, any food additive which is unsafe 
within the meaning of section 409 of the Federal Food, Drug 
and Cosmetic Act ; or 


d. If it is a raw agricultural commodity and it bears or contains a 
pesticide chemical which is unsafe within the meaning of sec- 
tion 408(a) of the Federal Food, Drug and Cosmetic Act; pro- 
vided, that where a pesticide chemical has been used in or on 
a raw agricultural commodity in conformity with an exemption 
granted or a tolerance prescribed under section 408 of the Fed- 
eral Food, Drug and Cosmetic Act and such raw agricultural 
commodity has been subjected to processing such as canning, 
cooking, freezing, dehydrating, or milling, the residue of such 
pesticide chemical remaining in or on such processed feed shall 
not be deemed unsafe if such residue in or on the raw agri- 
cultural commodity has been removed to the extent possible 
in good manufacturing practice and the concentration of such 
residue in the processed feed is not greater than the tolerance 
prescribed for the raw agricultural commodity unless the feed- 
ing of such processed feed will result or is likely to result in a 
pesticide residue in the edible product of the animal, which is 
unsafe within the meaning of section 408(a), of the Federal 
Food, Drug and Cosmetic Act. 

e. If it is, or it bears or contains, any color additive which is unsafe 
within the meaning of section 706 of the Federal Food, Drug 
and Cosmetic Act. 


(2) If any valuable constituent has been in whole or in part omitted or ab- 
stracted therefrom or any less valuable substance substituted therefor. 

(3) If its composition or quality falls below or differs from that which it is 
purported or is represented to possess by its labeling. 
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(4) If it contains a drug and the methods used in or the facilities or con- 
trols used for its manufacture, processing, or packaging do not con- 
form to current good manufacturing practice regulations promulgated 
by the Board to assure that the drug meets the requirements of this 
Article as to safety and has the identity and strength and meets the 
quality and purity characteristics which it purports or is represented 
to possess. In promulgating such regulations, the Board shall adopt 
the current good manufacturing practice regulations for medicated feed 
premixes and for medicated feeds established under authority of the 
Federal Food, Drug and Cosmetic Act, unless it determines that they 
are not appropriate to the conditions which exist in this State. 

(5) If it contains viable weed seeds in amounts exceeding the limits which 
the Board shall establish by rule or regulation. (1973, c. 771, s. 9.) 


§ 106-284.39. Prohibited acts. — The following acts and the causing 
thereof within the State of North Carolina are hereby prohibited : 


(1) The manufacture or distribution of any commercial feed that is adul- 
terated or misbranded. 

(2) The adulteration or misbranding of any commercial feed. 

(3) The distribution of agricultural commodities such as whole seed, hay, 
straw, stover, silage, cobs, husks, and hulls, which are adulterated 
within the meaning of G.S. 106-284.38(1). 

(4) The removal or disposal of a commercial feed in violation of an order 
under G.S. 106-284.43. 

(5) The failure or refusal to register in accordance with G.S. 106-284.34. 

(6) The violation of G.S. 106-284.44(f). 

(7) See to pay inspection fees and file reports as required by G.S. 106- 


(8) The use of metal fasteners as bag fasteners or for attaching labels to the 
containers of commercial feed. (1973, c. 771, s. 10.) 


§ 106-284.40. Inspection fees and reports.—(a) An inspection fee at 
the rate of two cents (2¢) for each carton of 48 cans shall be paid on canned 
pet food distributed in this State by the person whose name appears on the label 
as the manufacturing distributor or guarantor subject to (b)(1), (2), (3), and 
(5) of this section. | 


(b) An inspection fee at the rate of 12 cents (12¢) per ton shall be paid on 
commercial feeds distributed in the State by the person whose name appears on 
the label of the commercial feed as the manufacturer, distributor or guarantor of 
the commercial feed, subject to the following : 


(1) No fee shall be paid on a commercial feed if the payment has been made 
by a previous distributor. 

(2) No fee shall be paid on customer-formula feeds if the inspection fee is 
paid on the commercial feeds which are used as ingredients therein. 

(3) No fee shall be paid on commercial feeds which are used as ingredients 
or a base for the manufacture of commercial feeds which are regis- 
tered, if the fee has already been paid. If the inspection fee has al- 
ready been paid on such commercial feed, the amount paid shall be 
deducted from the gross amount due on the total feed produced. 

(4) In the case of a commercial feed other than canned pet food which is 
distributed in the State only in packages of five pounds or less, an an- 
nual registration fee of tweniy-five dollars ($25.00) shall be paid in 
lieu of the inspection fee specified above. 

(5) The minimum inspection fee shall be ten dollars ($10.00) per quarter 
unless no feed was sold in the State during the quarter. 
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(c) Each person who is liable for the payment of such fee shall : 


(1) File, not later than the last day of January, April, July and October of 
each year, a quarterly statement setting forth the number of net tons 
of commercial feeds and/or cases of canned pet food distributed in this 
State during the preceding calendar quarter, and upon filing such 
statements shall pay the inspection fee at the rate stated in subsec- 
tions (a) and (b) of this section. Inspection fees which are due and 
owing and have not been remitted to the Commissioner within 15 days 
following the due date shall have a penalty fee of ten percent (10%) 
(minimum $10.00) added to the amount due when payment is finally 
made. The assessment of this penalty fee shall not prevent the Com- 
missioner from taking other actions as provided in this Chapter. 

(2) Keep such records as may be necessary or required by the Commis- 
sioner to indicate accurately the tonnage of commercial feed distributed 
in this State, and the Commissioner or his duly designated agent shall 
have the right to examine such records during normal business hours, 
to verify statements of tonnage. Failure to make an accurate state- 
ment of tonnage or to pay the inspection fee or comply as provided here- 
in shall constitute sufficient cause for the cancellation of all registra- 
tions on file for the distributor. (1973, c. 771, s. 11.) 


§ 106-284.41. Rules and regulations.—(a) The Board is authorized to 
promulgate such rules and regulations for commercial feeds and pet foods as are 
specifically authorized in this Article and such other reasonable rules and regu- 
lations as may be necessary for the efficient enforcement of this Article. In the 
interest of uniformity the Board shall by regulation adopt, unless it determines 
that they are inconsistent with the provisions of this Article or are not appropriate 
to conditions which exist in this State, the following : 


(1) The official definitions of feed ingredients and official feed terms adopted 
by the Association of American Feed Control Officials and published 
in the official publication of that organization, and 

(2) Any regulations promulgated pursuant to the authority of the Federal 
Food, Drug and Cosmetic Act ([21] U.S.C. section 301 et seq.). 


(b) Before the issuance, amendment, or repeal of any rule or regulation au- 
thorized by this Article, the Board shall publish the proposed regulation, amend- 
ment, or notice to repeal an existing regulation in a manner reasonably calculated 
to give interested parties, including all current registrants, adequate notice and 
shall afford all interested persons an opportunity to present their views thereon, 
orally or in writing, within a reasonable period of time. After consideration of all 
views presented by interested persons, the Board shall take appropriate action to 
issue the proposed rule or regulation or to amend or repeal an existing rule or reg- 
ulation. The provisions of this subsection notwithstanding, if the Board pursuant 
to the authority of this Article, adopts the official definitions of feed ingredients or 
official feed terms as adopted by the Association of American Feed Control Off- 
cials, or regulations promulgated pursuant to the authority of the Federal Food, 
Drug and Cosmetic Act, any amendment or modification adopted by said Asso- 
ciation or by the Secretary of Health, Education and Welfare in the case of reg- 
ulations promulgated pursuant to the Federal Food, Drug and Cosmetic Act, 
shall be deemed adopted automaticaily under this Article without regard to the 
publication of the notice required by this subsection (b), unless the Board by reso- 
lution specifically determines that said amendment or modification shall not be 
adopted. (1973, c. 771, s. 12.) 


§ 106-284.42. Inspection, sampling, and analysis.—(a) For the pur- 
pose of enforcement of this Article, and in order to determine whether its pro- 
visions have been complied with, including whether or not any operations may 
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be subject to such provisions, officers or employees duly designated by the Com- 
missioner upon presenting appropriate credentials, to the owner, operator, or agent 
in charge, are authorized (i) to enter, during normal business hours or actual 
operation, any factory, warehouse, or establishment within the State in which com- 
mercial feeds are manufactured, processed, packed, or held for distribution and 
take samples therefrom or to enter any vehicle being used to transport or hold 
such feeds and take samples therefrom; and (ii) to inspect during normal business 
hours or while in operation, such factory, warehouse, establishment or vehicle and 
all pertinent equipment, finished or unfinished materials, containers, and labeling 
therein. The inspection may include the verification of such records, and produc- 
tion and control procedures as may be necessary to determine compliance with this 
Article. 


(b) A separate presentation of appropriate credentials shall be given for each 
such inspection, but a presentation shall not be required for each entry made dur- 
ing the periou covered by the inspection. Each such inspection shall be commenced 
and completed with reasonable promptness. Upon completion of the inspection, 
the person in charge of the facility or vehicle shall be so notified. 


(c) If the officer or employee making such inspection of a factory, warehouse, 
or other establishment has obtained a sample(s) in the course of the inspection, 
upon completion of the inspection and prior to leaving the premises he shall give 
to cae owner, operator, or agent in charge a receipt describing the sample(s) ob- 
tained. 


(d) If the owner of any factory, warehouse or establishment described in sub- 
section (a), or his agent, refuses to admit the Commissioner or his agent to in- 
spect in accordance with subsections (a) and (b), the Commissioner or his 
agent is authorized to obtain without notice from any district or superior court 
judge within the county where the facility is located, an order directing such 
owner or his agent to submit the premises described in such order to inspection. 


(e) Sampling and analysis shall be conducted in accordance with methods pub- 
lished by the Association of Official Analytical Chemists, or in accordance with 
other generally recognized methods. 

(f{) The results of all analyses of official samples shall be forwarded by the 
Commissioner to the person named on the label and to the dealer. When the 
inspection and analysis of an official sample indicates a commercial feed has been 
adulterated or misbranded, and upon written request within 30 days following 
receipt of the analysis, the Commissioner shall furnish to the registrant a portion 
of the sample concerned. 

(g) The Commissioner, in determining for administrative purposes whether a 
commercial feed is deficient in any component, shall be guided by the official 
sample as defined in G.S. 106-284.33, subdivision (14), and obtained and anal- 
yzed as provided for in subsections (a), (c), and (e) of this section. 


(h) The Board is authorized to adopt regulations establishing permitted analyti- 
cal variation providing for reasonable deviation from the guaranteed analysis. 

(1) The registrant of a commercial feed found to be in significant violative 
deviation from the guarantee shall be subject to a penalty for this deviation. 

(j) If the analysis of a sample shows a deviation from permitted analytical 
variation established by the Board, the registrant or other responsible person shall 
be penalized according to the following schedule: 
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Component Deviating Method of Penalty Assessment 

GCride protein. snes Three times the relative percentage * of deviation from 
the guarantee times the retail value of the commercial 
feed. 

Coride.tatccyemd thet Ten percent (10%) of retail value of the lot of com- 
mercial feed. 

Crudecfi beret on Ten percent (10%) of retail value of the lot of com- 
mercial feed. 

Vitamins kere nie coerce Ten percent (10%) of retail value of the lot of com- 
mercial feed. 

Minerals overt oes Ten percent (10%) of retail value of the lot of com- 


mercial feed. 
Crude protein equivalent 
from nonprotein nitro- 


POT Wea: seo peters a nets Ten percent (10%) of retail value of the lot of com- 
mercial feed. 
Animalaripseee 2: sr Twenty percent (20%) of retail value of the lot of 
commercial feed. 
Antibiotics. sae ecier- s Twenty percent (20%) of retail value of the lot of 
commercial feed. 
Othercanalysistay oe Ten percent (10%) of retail value of the lot of com- 


mercial feed. 


* Example, a feed guaranteed 16.0% protein and assaying only 14.0%, will 
be considered as 2.0%/16.0%, or 12.5% deficient in protein. The penalty will 
be computed as 3 x 0.125 x retail value of the feed, or 0.375 x retail value of the 
feed. 

(k) Penalties for multiple deficiencies within a sample shall be additive; pro- 
vided that in no case shall the penalty exceed the retail value of the product. The 
minimum penalty under any of the foregoing provisions shall be twenty-five dol- 
lars ($25.00) or the retail value of the product whichever is smaller, regardless 
of the value of the deficiency. 

(1) Within 60 days from the date of written notice by the Commissioner or 
his duly designated agent to the manufacturer, guarantor, dealer or agent, all pen- 
alties assessed and collected under this section shall be paid to the purchaser of 
the lot of feed or canned pet food represented by the sample analyzed. When 
such penalties are paid, receipts shall be taken and promptly forwarded to the 
Commissioner of Agriculture. If said consumers cannot be found, the amount of 
the penalty assessed shall be paid to the Commissioner of Agriculture who shall 
deposit the same in the Department of Agriculture fund, of which the State Trea- 
surer is custodian, for the express purpose of enforcement of this Article. (1973, c. 


T/A So os) 


§ 106-284.43. Detained commercial feeds. — (a) “Withdrawal from 
distribution” orders: When the Commissioner or his authorized agent has reason- 
able cause to believe any lot of commercial feed is being distributed in violation 
of any of the provisions of this Article or of any of the prescribed regulations 
under this Article, he may issue and enforce a written or printed “withdrawal from 
distribution” order, ordering the distributor not to dispose of the lot of commer- 
cial feed in any manner until written permission is given by the Commissioner 
or a court. The Commissioner shall release the lot of commercial feed so with- 
drawn when said provisions and regulations have been complied with. If com- 
pliance is not obtained within 30 days, the Commissioner may begin, or upon 
request of the distributor or registrant shall begin, proceedings for condemnation. 

(b} “Condemnation and confiscation”: Any lot of commercial feed not in com- 
pliance with said provisions and regulations shall be subject to seizure on com- 
plaint of the Commissioner to the super:vr court in the county in which said com- 
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mercial feed is located. In the event the court finds the said commercial feed to 
be in violation of this Article, and orders the condemnation of said commercial 
feed, it shall be disposed of in any manner consistent with the quality of the com- 
mercial feed and the laws of the State, provided, that in no instance shall the 
disposition of said commercial feed be ordered by the court without first giving 
the claimant an opportunity to apply to the court for release of said commercial 
feed or for permission to process or relabel said commercial feed to bring it into 
compliance with this Article. All costs and expenses incurred by the Department 
of Agriculture in any proceedings associated with such seizure and confiscation 
shall be paid by the claimant. (1973, c. 771, s. 14.) 


§ 106-284.44. Penalties; enforcement of Article; judicial review; 
confidentiality of information.—(a) Any person who shall be adjudged to 
have violated any provision of this Article, or any regulation of the Board adopted 
pursuant to this Article, shall be guilty of a misdemeanor, and for each violation 
shall be fined not less than one hundred dollars ($100.00) nor more than one 
thousand dollars ($1,000) or shall be imprisoned for not more than 60 days, or 
both. In addition, if any person continues to violate or further violates any provi- 
sion of this Article after written notice from the Commissioner, or his duly des- 
ignated agent, the court may determine that each day during which the violation 
continued or is repeated constitutes a separate violation subject to the foregoing 
penalties. 

(b) Nothing in this Article shall be construed as requiring the Commissioner 
or his representative to: (i) report for prosecution, or (ii) institute seizure pro- 
ceedings, or (iii) issue a withdrawal from distribution order, as a result of minor 
violations of the Article, or when he believes the public interest will best be served 
by suitable notice of warning in writing. 

(c) It shall be the duty of each solicitor to whom any violation is reported to 
cause appropriate proceedings to be instituted and prosecuted in a court of com- 
petent jurisdiction without delay. Before the Commissioner reports a violation for 
such prosecution, an opportunity shall be given the distributor to present his 
view to the Commissioner or his designated agent. 

(d) The Commissioner is hereby authorized to apply for and the court to grant 
a temporary restraining order and a preliminary or permanent injunction restrain- 
ing any person from violating or continuing to violate any of the provisions of 
this Article or any rule or regulation promulgated under the Article notwith- 
standing the existence of other remedies at law. 

(e) Any person adversely affected by an act, order, or ruling made pursuant to 
the provisions of this Article may within 30 days thereafter bring action in the 
Superior Court of Wake County for judicial review of such act, order or ruling 
according to the provisions of Article 33 of Chapter 143 of the General Statutes. 

(f) Any person who uses to his own advantage, or reveals to other than the 
Board, or officers of the other State agencies whose requests are deemed justi- 
fiable by the Commissioner, or to the courts when relevant in any judicial pro- 
ceeding, any information acquired under the authority of this Article, concerning 
any method, records, formulations, or processes which as a trade secret is enti- 
tled to protection, is guilty of a misdemeanor and shall be subject upon convic- 
tion to the penalties contained in subsection (a) of this section; provided, that 
this prohibition shall not be deemed as prohibiting the Commissioner, or his duly 
authorized agent, from exchanging information of a regulatory nature with duly 
appointed officials of the United States government, or of the other states, who are 
similarly prohibited by law from revealing this information. (1973, c. 771, s. 15.) 


§ 106-284.45. Cooperation with other entities. — The Commissioner 
may cooperate with and enter into agreements with governmental agencies of this 
State, other states, agencies of the federal government, and private associations 
fic)” to carry out the purpose and provisions of this Article. (1973, c. 771, 
s. 16. 
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§ 106-284.46. Publication.—The Commissioner shall publish at least an- 
nually, in such forms as he may deem proper, information concerning the sales 
of commercial feeds, together with such data on their production and use as he 
may consider advisable, and a report of the results of the analyses of official sam- 
ples of commercial feeds sold within the State as compared with the analyses 
guaranteed in the registration and on the label; provided, that the information 
concerning production and use of commercial feed shall not disclose the opera- 
tions of any person. (1973, c. 771, s. 17.) 


ARTICLE 34. 
Animal Diseases. 
Part 1. Quarantine and Miscellaneous Provisions. 


§ 106-304. Proclamation of livestock and poultry quarantine.—Upon 
the recommendation of the Commissioner of Agriculture, it shall be lawful for 
the Governor to issue his proclamation forbidding the importation into this State 
of any and all kinds of livestock and poultry from any state where there is known 
to prevail contagious or infectious diseases among the livestock and poultry of 
such state. (1915, c. 174, s. 1; C. S., s. 4871; 1969, c. 606, s. 1.) 

Editor’s Note. — The 1969 amendment, ninety days after ratification, inserted “and 
ratified May 27, 1969, and made effective poultry” in two places in the section. 


§ 106-305. Proclamation of infected feedstuff quarantine.—Upon the 
recommendation of the Commissioner of Agriculture, it shall be lawful for the 
Governor to issue his proclamation forbidding the importation into this State of 
any feedstuff or any other article or material dangerous to livestock and poultry 
as a carrier of infectious or contagious disease from any area outside the State. 
This shall also include any and all materials imported for manufacturing purposes 
or for any other use, which have been tested by any state or federal agency com- 
petent to make such tests and found to contain living infectious and contagious 
organisms known to be injurious to the health of man, livestock and poultry. 
ClOVS Sc ASA ONS is 48/2 41953 40.1328: 1969 ¢. 600, "s. 1.) 

Editor’s Note. — The 1969 amendment, substituted “livestock and poultry” for “or 
ratified May 27, 1969, and made effective  livestock’”’ at the end of the second sen- 
ninety days after ratification, inserted tence. 

“and poultry” in the first sentence and 


§ 106-306. Rules to enforce quarantine.—Upon such proclamation being 
made, the Commissioner of Agriculture shall have power to make rules and regula- 
tions to make effective the proclamation and to stamp out such infectious or 
contagious diseases as may break out among the livestock and poultry in this State. 
(1915; ic. 174,)si3 3G: Ss sh4875 1969, cv606,7s. 1} 

Editor’s Note. — The 1969 amendment, ninety days after ratification, inserted “and 
ratified May 27, 1969, and made effective poultry” near the end of the section. 


§ 106-307. Violation of proclamation or rules.—Any person, firm, or 
corporation violating the terms of the proclamation of the Governor, or any rule 
or regulation made by the Commissioner of Agriculture in pursuance thereof, shall 
be guilty of a misdemeanor and fined not in excess of five hundred dollars ($500.00) 
or imprisoned up to six months, or both fined and imprisoned, in the discretion 
of the court. (1915, c. 174, s.4; C. S., s. 4874; 1969, c. 606, s. 1.) 

Editor’s Note. — The 1969 amendment, in excess of five hundred dollars ($500.00)” 
ratified May 27, 1969, and made effective and “up to six months, or both fined and 
ninety days after ratification, inserted “not imprisoned.” 


§ 106-307.1. Serums, vaccines, etc., for control of animal diseases. 
—The North Carolina Department of Agriculture is authorized and empowered 
to purchase for resale serums, viruses, vaccines, biologics, and other products for 
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the control of animal and poultry diseases. The resale of said serums, viruses, 

vaccines, biologics and other products shall be at a reasonable price to be deter- 

mined by the Commissioner of Agriculture. (1943, c. 640, s. 1; 1969, c. 606, s. 1.) 
Editor's Note.— ratification, inserted “and poultry” near 
The 1969 amendment, ratified May 27, the end of the first sentence. 

1969, and made effective ninety days after 
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§ 106-307.2. Reports of infectious disease in livestock and poultry 
to State Veterinarian.—All persons practicing veterinary medicine in North 
Carolina shall report promptly to the State Veterinarian the existence of any 
contagious or infectious disease in livestock and poultry. (1943, c. 640, s. 2; 1969, 
c. 606, s. 1.) 

Editor’s Note. — The 1969 amendment, 
ratified May 27, 1969, and made effective 


ninety days after ratification, added “and 
poultry” at the end of the section. 


§ 106-307.3. Quarantine of infected or inoculated livestock.—Hog 
cholera and other contagious and infectious diseases of livestock are hereby de- 
clared to be a menace to the livestock industry and all livestock infected with or 
exposed to a contagious or infectious disease may be quarantined by the State 
Veterinarian or his authorized representative in accordance with regulations pro- 
mulgated by the State Board of Agriculture. All livestock that are inoculated with 
a product containing a living virus or other organism are subject to quarantine at 
the time of inoculation in accordance with regulations promulgated by the State 
Board of Agriculture: Provided, nothing herein contained shall be construed as 
preventing anyone entitled to administer serum or vaccine under existing laws from 
continuing to administer same. (1943, c. 640, s. 3; 1969, c. 606, s. 1.) 


Editor’s Note. — The 1969 amendment, 
ratified May 27, 1969, and made effective 
ninety days after ratification, substituted 
“may” for “shall” near the middle of the 
first sentence, inserted “other” preceding 


quarantine” for “shall be quarantined by 
the person inoculating same” in the second 
sentence and substituted ‘‘serum or” for 
“virus or serum” in the proviso at the end 
of the section. 


“organism” and substituted “are subject to 


§ 106-307.4. Quarantine of inoculated poultry.—All poultry that are 
inoculated with a product containing a living virus or other organism capable of 
causing disease shall be quarantined at the time of inoculation in accordance with 
regulations promulgated by the State Board of Agriculture. Provided nothing 
herein contained shall be construed as preventing anyone entitled to administer 
aa under existing laws from continuing to administer same. (1969, c. 606, 
ek 

Editor’s Note.—This section is new with 
the 1969 act. The section formerly num- 
bered 106-307.4 is now § 106;307.5. Session 


Laws 1969, c. 606, s. 3, makes the act 
effective ninety days after ratification. The 
act was ratified May 27, 1969. 


§ 106-307.5. Livestock and poultry brought into State.—All livestock 
and poultry transported or otherwise brought into this State shall be in compliance 
with regulations promulgated by the State Board of Agriculture. (1943, c. 640, s. 
4; 1969, c. 606, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 
606, ratified May 27, 1969, and made effec- 
tive ninety days after ratification, renum- 


poultry” near the beginning of the section. 
The section formerly numbered 106-307.5, 
and relating to appropriations for control 


of hog cholera, etc., was eliminated by the 
1969 act. 


bered this section, which was formerly § 
106-307.4. The 1969 act also inserted “and 


§ 106-307.6. Violation made misdemeanor.—Any person, firm or corpo- 
ration who shall violate any provisions set forth in G.S. 106-307.1 to G.S. 106-307.5 
or any rule or regulation duly established by the State Board of Agriculture shall 
be guilty of a misdemeanor and shall be fined not in excess of five hundred dollars 
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($500.00) or imprisoned up to six months, or both fined and imprisoned, in the 
discretion of the court. (1943, c. 640, s. 6; 1969, c. 606, s. 1.) 


Editor’s Note. — The 1969 amendment, ‘“106-307.5” for ‘“106-307.4” and rewrote © 


ratified May 27, 1969, and made effective the provisions relating to punishment. 
ninety days after ratification, substituted 


§ 106-307.7. Diseased livestock running at large. — Whenever the 
State Veterinarian is informed or reasonably believes that certain livestock is in- 
fected with or has been exposed to any contagious or infectious disease, that such 
livestock is running at large and that such livestock cannot be captured with the 
exercise of reasonable diligence, the State Veterinarian shall have authority to 
direct the appropriate sheriff or other proper officer to destroy such livestock in a 
reasonable manner and such sheriff or other officer shall make diligent effort to 
destroy such livestock. (1971, c. 676.) 


Part 3. Hog Cholera. 


§ 106-316.2. Use of virulent hog cholera virus prohibited without 
permit; virulent hog cholera virus defined; use of modified live virus 
vaccines. — Notwithstanding any other provision of the law, either general, public- 
local, special or private, and except as herein provided, the possession, sale and use 
of virulent hog cholera virus in North Carolina is hereby prohibited. Virulent hog 
cholera virus referred to in this section means any unattended hog cholera virus 
collected directly or indirectly from blood or other tissues of swine infected with hog 
cholera which has not been licensed as a modified live virus hog cholera vaccine. The 
State Veterinarian may issue a permit authorizing the sale, possession and use of 
virulent hog cholera virus only for the purpose of laboratory diagnosis; official research 
programs; production of anti-hog-cholera serum, antibody cc=centrate, modified live 
virus, killed virus vaccine, and similar biological products; and following a declaration 
that a state of emergency exists in a designated quarantined hog cholera area or areas 
within the State by the Commissioner of Agriculture of North Carolina. The use of 
virulent hog cholera virus during a declared state of emergency shall be under the direct 
supervision of the State Veterinarian or his authorized representative. Modified live 
virus hog cholera vaccines that have been licensed as such by the Biological Products 
Licensing Section, Animal Inspection and Quarantine Division, Agricultural Research 
Service of the United States Department of Agriculture may be sold and used in 
compliance with the General Statutes of North Carolina and the rules, regulations, 
definitions and standards adopted by the North Carolina Board of Agriculture and 
the emergency rules and regulations established by the Commissioner of Agriculture. 
(1955; _c. 824, s. 2; 1959, c, 576, s. 4.) 


Editor’s Note. — This section is set out to 
correct a typographical error in the 
replacement volume. 


§ 106-322.2. Destruction of swine affected with or exposed to hog 
cholera; indemnity payments.—lIf it appears in the judgment of the State 
Veterinarian to be necessary for the control and eradication of hog cholera to de- 
stroy or slaughter swine affected with or exposed to such disease, the State Vet- 
erinarian is authorized to order said swine destroyed or slaughtered, notwith- 
standing the wishes of the owners of said swine, provided that if the owner con- 
tests the diagnosis of hog cholera he shall be entitled to a review of the case by a 
licensed practicing veterinarian, the State Veterinarian, or his authorized repre- 
sentative, and the federal inspector in charge, or his authorized representative, to 
determine that a diagnosis of hog cholera was arrived at by the use of accepted, 
standard diagnostic techniques. The State Veterinarian is authorized to agree on 
the part of the State, in the case of swine destroyed or slaughtered on account of 
being affected with hog cholera or exposure to same to pay one half of the dif- 
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ference between the appraised value of each animal destroyed or slaughtered and 
the value of the salvage thereof; provided, that the State indemnity shall not be in 
excess of the indemnity payments made by the federal cooperating agency; pro- 
vided further, that State indemnity payments shall be restricted to swine located 
on the farm or feed lot of the owner or authorized representative of the owner; 
provided further, that in no case shall any payments by the State be more than 
twenty-five dollars ($25.00) for any grade swine nor more than one hundred 
dollars ($100.00) for any purebred swine and subject to available State funds. 
The procedure for appraisal, disposal and salvage of slaughtered or destroyed 
swine shall be carried out in the same manner as that required under the General 
Statutes of North Carolina governing compensation for killing other diseased 
animals provided, however, that the appraisal may be made by the owner, or his 
representative, and the State Veterinarian, or his authorized representative, when 
agreement on the appraised value of the swine can be made; provided, further, 
that swine which entered the State thirty days or more before developing symptoms 
of hog cholera may be appraised in the same manner as swine which originate in 
North Carolina. 

For the purposes of this section, “purebred swine” shall mean any swine upon 
which a certificate of pure breeding has been issued by a purebred swine association, 
or swine not more than twelve months of age eligible to receive such a certificate. 


(1963, c. 1084, s. 1; 1967, c. 105; 1969, c. 525, ss. 1, 2.) 
Editors Note.—The 1967 amendment for any grade swine and $25.00 for any 


rewrote this section. 

The 1969 amendment substituted “one 
half” for “one third” near the beginning 
of the second sentence of the first para- 
graph and increased the maximum com- 


purebred swine to $25.00 for any grade 
swine and $100 for any purebred swine. 
The amendment also added the second 
paragraph and the two provisos at the 
end of the first paragraph. 


pensation in that paragraph from $12.50 


§ 106-322.3. When indemnity payments not to be made.—No pay- 
ments shall be made for any swine slaughtered in the following cases: 


(1) If the owner does not clean up and disinfect premises as directed by an 
inspector of the Animal Health Division, Agricultural Research Service, 
United States Department of Agriculture or the State Veterinarian 
or his authorized representative ; 

Where the owner has not complied with the livestock disease control laws 
and regulations applicable to hog cholera; 

For swine in a herd in which hog cholera vaccine has been used illegally 
on one or more animals in the herd; 

Swine involved in an outbreak in which the existence of hog cholera has 
not been confirmed by the State Veterinarian or his authorized repre- 
sentative ; 

Swine belonging to the United States or the State of North Carolina ; 

Swine brought into the State in violation of State laws or regulations ; 

Swine which the claimant knew to be affected with hog cholera, or had 
notice thereof, at the time they came into his possession ; 

Swine which have not been within the State of North Carolina for at 
least 30 days prior to discovery of the disease ; 

(9) Where the owner does not use reasonable care in protecting swine from 

sure to hog cholera; 
(10) Where the owner has failed to submit the reports required by the United 
States and North Carolina Departments of Agriculture for animals on 
which indemnity is paid under article 34; 

(11) Swine purchased by a buying station for slaughter which are not 
slaughtered within ten days of purchase. (1969, c. 525, s. 2%.) 


(2) 
(3) 
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Part 4. Compensation for Killing Diseased Animals. 


§ 106-323. State to pay part of value of animals killed on account of 
disease; purchase by State of animals exposed to certain diseases. — If 
it appears to be necessary for the control or eradication of Bang’s disease and 
tuberculosis and paratuberculosis in cattle, or glanders in horses and mules, to 
destroy such animals affected with such diseases and to compensate owners for 
loss thereof, the State Veterinarian is authorized, within his discretion, to agree 
on the part of the State, in the case of cattle destroyed for Bang’s disease and 
tuberculosis, and paratuberculosis to pay one third of the difference between 
the AU nt value of each animal so destroyed and the value of the salvage 
thereof: Provided, that in no case shall any payment by the State be more than 
twenty-five dollars ($25.00) for any grade animal nor more than one hundred 
dollars ($100.00) for any purebred animal; provided further, that the State 
indemnity shall not be in excess of the indemnity payments made by the federal 
government. In the case of horses or mules destroyed for glanders, to pay one 
half of the appraised value, said half not to exceed one hundred dollars ($100.00). 

The State Veterinarian is also authorized, in his discretion, and subject to the 
maximum payment hereinabove provided, to purchase in the name of the State, 
cattle which have been exposed to Bang’s disease, tuberculosis or 

aratuberculosis and horses and mules which have been exposed to glanders. 
LOLURGe OL eS alm foe Sa 4Ooe, Bozo? CL0 1 050 c.21 2, Sse, 2) 1969.52; 
Sioa ploy; Ca bose} 

Editor’s Note. — The 1969 amendment for any purebred animal. The amendment 
increased the maximum indemnity pay- also added the second proviso to the first 
ments from $12.50 for any grade animal sentence. 
and $25.00 for any purebred animal to The 1973 amendment added the second 
$25.00 for any grade animal and $100.00 paragraph. 


Part 7. Rabies. 


§ 106-364. Definitions.—The following definitions shall apply to G.S. 106- 
364 to 106-387 : 


(1) The term “dog” shall mean a dog of either sex. 

(2) The term “local health director” shall be understood to include district 
health officer, county health officer, city health officer, and city-county 
health officer, county superintendent of health, or any other adminis- 
trative head of a local health department. 


(3) The term “vaccination” shall be understood to mean the administration 
of antirabic vaccine approved by the United States Bureau of Animal 
Industry, the North Carolina State Department of Agriculture, and 
the North Carolina Commission for Health Services. (1935, c. 122, s. 
1$:1949Sce645 osm; 1053)ic. 876, ‘s. 1291957, cy baoziesat, 1973, 0c, 
476, s. 128.) 
Editor’s Note.— Services” for “State Board of Health” in 
The 1973 amendment, effective July 1, subdivision (3). 
1973, substituted ‘Commission for Health 


§ 106-365. Vaccination of all dogs.—In all counties where a campaign 
of vaccination is being conducted, it shall be the duty of the owner of each and 
every dog over four months of age to have same vaccinated against rabies an- 
nually, or at a time or times determined by the Commission for Health Services, 
but no more often than once in each calendar year in accordance with the provisions 
of G.S. 106-364 to 106-387. All antirabic vaccine shall be administered by licensed 
veterinarians or by properly qualified laymen in accordance with the provisions of 
GS, 106-306. (1935, co 122.5027 194) ncueoees. 2 fo, COO, Soe lay oe cee Ge 
s. 128.) 


Editor’s Note—-The 1973 amendment, mission for Health Services” for “State 
effective July 1, 1973, substituted “Com- Board of Health” in the first sentence. 
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§ 106-379. Animals having rabies to be killed; heads ordered to 


a laboratory. 


Editor’s Note.—Session Laws 1973, c. 
476, s. 128, effective July 1, 1973, amends 
this section by substituting ‘Department 


of Human Resources” for “State Board of 


Health.” 


§ 106-381. Confinement or leashing of vicious animals. 


Ordinance Valid.—An ordinance of a 
city making it unlawful to keep a dog 
which habitually or repeatedly chases, 
snaps at, attacks or barks at pedestrians, 
bicycles or vehicles is a valid exercise of 
the city’s police power. Gray v. Clark, 9 
N.C. App. 319, 176 S.E.2d 16 (1970). 

To safeguard and promote the public 
health, safety and convenience, municipal 
power to regulate the keeping and licensing 
of dogs within the corporate area is gen- 
erally recognized, and ordinances regulating 
and requiring them to be registered, li- 
censed, and at times muzzled and prevented 
from going at large, are within the police 
powers usually conferred upon the local 
corporation. Such ordinances are autho- 
rized by virtue of general powers and the 


Evidence Insufficient to Show Dog “Vi- 
cious’.—Fividence that a small dog fre- 
quently dashed into the street to bark at 
and pursue motorcycles, automobiles, and 
other noisy vehicles is not sufficient to jus- 
tify classifying him as a “vicious” animal 
and does not make him “a menace to the 
public health.” Sink v. Moore, 267 N.C. 
344, 148 S.E.2d 265 (1966); Gray v. Clark, 
0°N- CCAP od et wonaned 16. 01970), 

Canine courage in a contest for the 
championship of the neighborhood, to- 
gether with determination to remain in pos- 
session of the field of battle “whence all 
but him had fled,” is not evidence of a vi- 
cious character within the meaning of this 
section. Sink v. Moore, 267 N.C. 344, 148 
S.E.2d 265 (1966). 


usual general welfare clause. Gray v. 
Park. S NOC App. alo. uv6. >, e.cd., 16 
(1970). 


§ 106-383. Regulation of content of vaccine; doses.—Rabies vaccine 
intended for use on dogs and other animals shall not be shipped or otherwise 
brought into North Carolina, used, sold, or offered for sale unless said rabies 
vaccine shall be approved by the U.S. Bureau of Animal Industry, North Carolina 
State Department of Agriculture and North Carolina Commission for Health Ser- 
vices. Rabies vaccine shall be given in doses recommended by the manufacturer of 
the vaccine. (1935, c. 122, s. 20; 1953, c. 876, s. 15; 1973, c. 476, s. 128.) 

Editor’s Note.—The 1973 amendment, mission for Health Services” for “State 
effective July 1, 1973, substituted “Com- Board of Health” in the first sentence. 


Part 8. Brucellosis (Bang’s Disease). 


§ 106-388. Animals affected with, or exposed to, brucellosis de- 
clared subject to quarantine, etc.—It is hereby declared that the disease of 
animals known as brucellosis, or Bang’s disease, is of an infectious and contagious 
nature, and animals affected with, or exposed to, or suspected of being carriers 
of the disease, shall be subject to quarantine and the rules and regulations of the 
Department of Agriculture. (1937, c. 175, s. 1; 1967, c. 511.) 

Revision of Part 8.—Session Laws 1967. Session Laws 1967, c. 511, was ratified 
~c. 511, rewrote part 8 of this article, May 17, 1967, and made effective ninety 
designating the sections therein as §§ 106- days after ratification. 

388 to 106-398. Prior to the 1967 act this 
part consisted of §§ 106-388 to 106-399. 


§ 106-389. Brucellosis defined; program for vaccination; sale, etc., 
of vaccine; cooperation with the United States Department of Agri- 
culture.—Brucellosis shall mean the disease wherein an animal is infected with 
Brucella organisms (including Brucella Abortus, B. Melitensis and B. Suis), 
irrespective of the occurrence or absence of abortion or other symptoms. An animal 
shall be declared affected with brucellosis if it is classified as a reactor to a servlogi- 
cal test for the disease, or if the Brucella organism has been found in the body, its 
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secretions or discharges. The State Veterinarian is hereby authorized and em- 
powered to set up a program for the vaccination of calves in accordance with the 
recommendations of the Brucellosis Committee of the United States Livestock 
Sanitary Association, and approved by the United States Department of Agri- 
culture, when in his opinion vaccination is necessary for the control and eradication 
of brucellosis. Vaccinated animals shall be permanently identified by tattooing or 
other methods approved by the Commissioner of Agriculture. Above the ages 
designated by regulation of the Board of Agriculture, all such vaccinates classified 
as reactors on an official test for brucellosis, shall be considered as affected with 
brucellosis and shall be branded with the letter ‘“B”’ in accordance with § 106-390. 
It shall be unlawful to sell, offer for sale, distribute, or use brucellosis vaccine or 
any product containing live Brucella organisms, except as provided for in regula- 
tions adopted by the Board of Agriculture. 

The control and eradication of brucellosis in the herds of North Carolina shall 
be conducted as far as available funds will »ermit, and in accordance with the rules 
and regulations made by the Board of Agriculture. The Board of Agriculture is 
hereby authorized to cooperate with the United States Department of Agriculture 
in the control and eradication of brucellosis. (1937, c. 175, s. 2: 1945, c. 462. s. 1; 
1953), cael 9 21967, icino 112) 


§ 106-390. Blood sample testing; diseased animals te be branded 
and quarantined; sale; removal of identification, etc.—AlJ} blood samples 
for the brucellosis test shall be drawn by persons whose qualifications are set by 
regulation of the Board of Agriculture. Animals from which blood is collected for 
a brucellosis test shall be identified by numbered ear tag, tattoo, or in some other 
manner approved by the Commissioner of Agriculture. It shall be the duty of the 
person who collects the blood sample, or other designated authorized person, to 
brand all cattle affected with brucellosis with the letter “B” on the left hip or jaw, 
not less than three or more than four inches high, tag such animals with an ap- 
proved brucellosis reactor ear tag, and report the same to the State Veterinarian. 
It shall be the duty of the person owning said cattle at the time of said testing to 
assist with and cooperate with the person testing said cattle. Cattle affected with 
brucellosis shall be quarantined and slaughtered at a State or federally inspected 
slaughter plant within ten (10) days after branding and tagging; provided the 
State Veterinarian, in his discretion, may grant an extension of time for said 
slaughter not to exceed thirty (30) days and; provided further that the Commis- 
sioner of Agriculture may allow a branded and tagged animal having unusual 
breeding value to be held for a period of time determined by him under condi- 
tions of isolation and quarantine prescribed by the State Veterinarian. Animals 
believed by the State Veterinarian or his authorized representative to have been 
exposed to brucellosis, or animals classified as suspects, shall be quarantined on 
the owner’s premises or. at such other place as is mutually agreeable to the owner 
and the State Veterinarian until the quarantine is removed in accurdance with law 
or until the animal is disposed of in accordance with law. No animal affected with, 
or exposed to, brucellosis shall be sold, traded or otherwise disposed of except 
for immediate slaughter, and it shall be the duty of the person disposing of such 
infected animals to see that they are promptly slaughtered and a written report 
of same made to the State Veterinarian. 

All cattle, swine, sheep, goats or other animals subject to infection by Brucella 
organisms, sold, or offered at public sale, except for immediate slaughter, shall be 
subject to test requirements established by the Board of Agriculture. 

No ear tag. back tag, or other mark of identification approved by the Commis- 
sioner of Agriculture for identifying animals for the purpose of brucellosis testing, 
including testing at slaughter plants, shall be removed from the animal without 
authorization from the State Veterinarian or his authorized representative. (1937, 
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c. 175, s. 3; 1945, c. 462, s. 2; 1959, c. 1171; 1963, c. 489; 1967 c. 511; 1969, c. 
465.) 

Editor’s Note.—The 1969 amendment 
rewrote the first paragraph. 


§ 106-391. Civil liability of vendors.—Any person, or persons, who 
knowingly sells, or otherwise disposes of, to another, an animal affected with 
brucellosis shall be liable in a civil action to any person injured, and for any and 
all damages resulting therefrom. (1937, c. 175, s. 4; 1967, c. 511.) 


§ 106-392. Sales by nonresidents.—When cattle are sold, or otherwise 
disposed of, in this State, by a nonresident of this State, the person or persons 
on whose premises the cattle are sold, or otherwise disposed of, with his knowledge 
and consent, shall be equally responsible for violations of §§ 106-388 to 106-398 
ane the regulations of the Department of Agriculture. (1937, c. 175, s. 5; 1967, 
tate Wi ea) 


§ 106-393. Duties of State Veterinarian; quarantine of animals; 
required testing.—When the State Veterinarian receives information, or has 
reasonable grounds to believe, that brucellosis exists im any animal, or animals, or 
that it has been exposed to the disease, he shall promptly cause said animal, or an- 
imals, to be quarantined on the premises of owner or such other place as is mu- 
tually agreeable to the owner and the State Veterinarian or his authorized repre- 
sentative. Said animals shall not be removed from premises where quarantined 
until quarantine has been released by State Veterinarian or his authorized repre- 
sentative. A permit to move such infected or exposed animals to immediate 
slaughter may be issued by the State Veterinarian or his authorized representative. 
The Board of Agriculture is empowered to make regulations to provide for com- 
pulsory testing of animals for brucellosis. (1937, c. 175, s. 6; 1967, c. 511.) 


§ 106-394. Cooperation of county boards of commissioners. — The 
several boards of county commissioners in the State are hereby expressly authorized 
and empowered within their discretion to make such appropriations from the gen- 
eral funds of their county as will enable them to cooperate effectively with the 
State and United States departments of agriculture in the eradication of brucel- 
losis in their respective counties. (1937, c. 175, s. 7; 1967, c. 511.) 


§ 106-395. Compulsory testing.— Whenever a county board of commis- 
sioners shall cooperate with the State and the United States governments, as pro- 
vided for in §§ 106-388 to 106-398, the testing of all cattle in said county shall be- 
come compulsory, and it shall be the duty of the cattle owners to give such as- 
sistance as may be necessary for the proper testing of said cattle. (1937, c. 175, 
Be ered 907 ee 5 1:1))) 


§ 106-396. Authority to promulgate and enforce rules and regula- 
tions.—The Commissioner of Agriculture, by and with the consent of the State 
Board of Agriculture, shall have full power to promulgate and enforce such rules 
and regulations as may be necessary to carry out the provisions of §§ 106-388 to 
106-398, and for the effective control and eradication of brucellosis. (1937, c. 
te se Us sc OL). ) 


§ 106-397. Violation made misdemeanor.—Any person or persons who 
shall violate any provision set forth in §§ 106-388 to 106-398, or any rule or reg- 
ulation duly established pursuant to this article by the State Board of Agriculture 
or any inspector who shall wilfully fail to comply with any provisions of §§ 106- 
gs to 106-398, shall be guilty of a misdemeanor. (1937, c. 175, s. 11; 1967, c. 
511.) 
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§ 106-398. Punishment for sale of animals known to be infected, 
or under quarantine.—Any person or persons who shall wilfully and knowingly 
sell or otherwise dispose of any animal or animals known to be affected with 
brucellosis, or under quarantine because of suspected exposure to brucellosis, ex- 
cept as provided for in §§ 106-388 to 106-398, shall be guilty of a misdemeanor, 
and punishable by a fine of not less than fifty dollars ($50.00) and not more than 
two hundred dollars ($200.00), or imprisoned for a term of not less than 30 days 
or more than two years. (1937, c. 175, s. 12; 1967, c. 511.) 


§ 106-399: Repealed by Session Laws 1967, c. 511. 
Revision of Part 8.—See same catchline 
in note under § 106-388. 


Part 9. Control of Livestock Diseases. 


§ 106-401. State Veterinarian authorized to quarantine.—The State 
Veterinarian or his authorized representative is authorized to go upon or enter 
any property in the State, or to stop any motor vehicle on a public or private 
road to examine any animal which he has reasonable grounds to believe is affected 
with or exposed to a contagious disease. If such person refuses to consent to such 
entry and examination after the State Veterinarian or his authorized representative 
shall have notified, in writing, the owner or person in whose custody such animal 
or animals are found, of his intention to enter such property and conduct such 
examination, the State Veterinarian or his authorized representative may petition 
the district court in the county where such animal or animals are found for an 
order authorizing such entry and examination. The State Veterinarian or his 
authorized representative may quarantine any animal affected with or exposed to 
a contagious disease, or injected with or otherwise exposed to any material capable 
of producing a contagious disease and shall give public notice of such quarantine 
by posting or placarding with a suitable quarantine sign the entrance to any part of 
the premises on which such animal is held. Such animal is to be maintained by the 
owner or person in charge as provided in G.S. 106-400 through 106-405 at the 
owner’s or person’s in charge expense. No animal under quarantine shall be re- 
moved from the place of quarantine except upon a written permit from the State 
Veterinarian or his authorized representative. Such quarantine shall remain in 
effect until cancelled by official written notice from the State Veterinarian or his 
authorized representative and such quarantine shall not be cancelled until any sick 
or diseased animal has been properly disposed of and the premises have been 
properly cleaned and disinfected. (1939, c. 360, s. 2; 1971, c. 724.) 

Editor’s Note. — The 1971 amendment 
added the first and second sentences and 
rewrote the remainder of the section. 


§ 106-401.1. Inspection and quarantine of poultry.—The State Veteri- 
narian, or his authorized representative, is hereby authorized to go upon or enter 
any property in the State, or to stop any motor vehicle, to examine any poultry 
which he has reason to believe are affected with or exposed to a contagious di- 
sease. He or his authorized representative is authorized to quarantine any poultry 
affected with or exposed to a contagious disease, or injected with or otherwise 
exposed to any material capable of producing a contagious disease and to give pub- 
lic notice of such quarantine by posting or placarding with a suitable quarantine 
sign the entrance to or any part of the premises on which such poultry are held. 
Said poultry are to be maintained by the owner or person in charge as provided for 
in G.S. 106-400 to G.S. 106-405 at the owner’s expense. The quarantine provision 
hereof shall not apply to those diseases which are endemic in the State and for 
which adequate preventive and control measures are not available. No poultry 
under quarantine shall be moved from the place of quarantine except upon a 
written permit from the State Veterinarian or his authorized representative. Said 
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quarantine shall remain in effect until cancelled by official written notice from the 
State Veterinarian or his authorized representative and shall not be released or 
cancelled until the sick or dead poultry have been properly disposed of and the 
premises have been properly cleaned and disinfected. (1969, c. 693, s. 1.) 


§ 106-402. Confinement and isolation of diseased animals required. 
—Any animal, animals or poultry affected with or exposed to a contagious or in- 
fectious disease shall be confined by the owner or person in charge of said animal, 
animals or poultry in such a manner, by penning or otherwise securing and actu- 
ally isolating same from the approach or contact with other animals or poultry 
not so affected; they shall not have access to any ditch, canal, branch, creek, river, 
or other watercourse which passes beyond the premises of the owner or person in 
charge of said animals or poultry, or to any public road, or to the premises of any 
BLBET Person wl L959 LG. SOU aSuadeel G09; C.,093S. 02.) 

Editor's Note. — The 1969 amendment 
rewrote this section so as to make it appli- 
cable to poultry. 


§ 106-403. Disposition of dead domesticated animals.—It shall be the 
duty of the owner or person in charge of any of his domesticated animals that die 
from any cause and the owner, lessee, or person in charge of any land upon which 
any domesticated animals die, to bury the same to a depth of at least three feet 
beneath the surface of the ground within 24 hours after knowledge of the death of 
said domesticated animals, or to otherwise dispose of the same in a manner ap- 
proved by the State Veterinarian. It shall be a violation of this statute to bury 
any dead domesticated animal closer than 300 feet to any flowing stream or public 
body of water. It shall be unlawful for any person to remove the carcasses of dead 
domesticated animals from his premises to the premises of any other person with- 
out the written permission of the person having charge of such premises and with- 
out burying said carcasses as above provided. The governing body of each mu- 
nicipality shall designate some appropriate person whose duty it shall be to pro- 
vide for the removal and disposal, according to the provisions of this section, of 
any dead domesticated animals located within the limits of the municipality when 
the owner or owners of said animals cannot be determined. The board of com- 
missioners of each county shall designate sonie appropriate person whose duty it 
shall be to provide for the removal and disposal, according to the provisions of 
this section, of any dead domesticated animals located within the limits of the 
county, but without the limits of any municipality, when the owner or owners ot 
said animals cannot be determined. All costs incurred by a municipality or county 
in the removal of a dead domesticated animal shall be recoverable from the owner 
of such animal upon admission of ownership or conviction. ‘““Domesticated animal” 
as used herein shall include poultry. (1919, c. 36; C. S., s. 4488; 1927, c. 2; 1939, 
Pe O00 5) 4 19/1 2c: 90/..SSeekt 2. ) 

Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1971, rewrote this section. 


§ 106-405. Violation made misdemeanor.—Any person or persons who 
shall knowingly and willfully violate any provision of G.S. 106-400 to 106-403 
shall be guilty of a misdemeanor and punishable by a fine not in excess of five hun- 
dred dollars ($500.00) or imprisonment not in excess of six months, or both fine 
and imprisonment. (1939, c. 360, s. 6; 1969, c. 693, s. 3.) 

Editor’s Note. — The 1969 amendment 
rewrote this section. 
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Part 10. Feeding Garbage to Swine. 


§ 106-405.1. Definitions. 


(1) “Garbage” means consisting in whole or in part of animal waste result- 
ing from handling, preparing, cooking and consuming food, including 
the offal from or parts thereof; provided that the Commissioner of 
Agriculture or his authorized representative is empowered to exempt 
from this definition the waste resulting from the processing of seafood. 


(1967, c. 872, s. 1.) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote subdivision 


(1). 


As the rest of the section was not 
changed by the amendment, only subdivi- 
sion (1) is set out. 


§ 106-405.2. Permit for feeding garbage to swine.—(a) No person 


shall feed garbage to swine without first securing a permit therefor from the 
North Carolina Commissioner of Agriculture or his authorized agent. Such per- 
mits shall be issued for a period of one year and shall be renewable on the date of 


expiration. 
GLA beens) 6h el bea) 


Editors Note. — The 1971 amendment, 
effective July 1, 1971, substituted “issued 
for a period of one year” for “secured 
within ninety days after June 9, 1953” and 
“renewable on the date of expiration” for 
“renewed on or before the first day of July 
of each year” in the second sentence of 
subsection (a). 


Session Laws 1971, c. 566, s. 3, provides: 
“The enforcement of this act shall be the 
sole responsibility of the North Carolina 
Department of Agriculture.” 

As subsections (b) and (c) were not 
changed by the amendment, they are not set 
out. 


§ 106-405.3. Application for permit. 

(b) The Commissioner of Agriculture is hereby authorized to collect a fee of 
twenty-five dollars ($25.00) for each permit issued to a garbage feeder under the 
provisions of this part. The fees provided for in this part shall be used exclusively 


for the enforcement of this part. 


(1967, c. 872, s. 2.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, increased the fee in 
subsection (b) from $1.00 to $25.00. 


As subsections (a) and (c) were not 
changed by the amendment, they are not 
set out. 


§ 106-405.7. Inspection and investigation; maintenance of records. 


(c) Any operator, manager or person in charge of a restaurant, cafe, boarding- 
house, school, hospital, or other public or private place where food is served to 
persons other than members of the immediate family or nonpaying guests of such 
operator, manager, or person in charge, shall not allow or permit garbage to be re- 
moved from the premises thereof unless the person removing said garbage is in 
possession of a valid garbage-feeding permit issued by the North Carolina Depart- 
ment of Agriculture, or unless such person removing said garbage is in possession 
of a document from the county department of health wherein such garbage is lo- 
cated stating that the person removing said garbage is authorized to dispose of such 
garbage in a legal manner or unless such person removing said garbage is an em- 
ployee of a municipality engaged in the regular collection of garbage for said 
municipality. The name and address or license number of any motor vehicle of any 
person removing garbage other than under authorization from the county depart- 
ment of health, the North Carolina Department of Agriculture or a municipality, 
shall be reported by such operator, manager or person in charge, to the State 
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Veterinarian within five days after the first removal of such garbage is made. 
fivo5, c. 20, 5. 7: 19/1, c. 560; saz) 
Editor’s Note. — The 1971 amendment, As subsections (a) and (b) were not 
effective July 1, 1971, added subsection (c). changed by the amendment, they are not 
Session Laws 1971, c. 566, s. 3, provides: set out. 
“The enforcement of this act shall be the 
sole responsibility of the North Carolina 
Department of Agriculture.” 


§§ 106-405.10 to 106-405.14: Reserved for future codification purposes. 


Part 11. Equine Infectious Anemia. 


§ 106-405.15. “Equine infectious anemia” defined. — Equine infectious 
anemia shall mean the disease wherein an animal is infected with the virus of 
equine infectious anemia, irrespective of the occurrence or absence of clinical 
signs of the disease. An animal shall be declared infected with equine infectious 
anemia if it is classified as a reactor to a serological test or other test approved 
by the State Veterinarian. (1973, c. 1198, s. 1.) 


§ 106-405.16. Animals infected with or ag gnc to equine infectious 
anemia declared subject to quarantine. — It is hereby declared that the 
disease of horses, ponies, mules and asses (and other equine animals) known as 
equine infectious anemia is of an infectious and contagious nature and that 
animals infected with, exposed to, or suspected of being carriers of the disease 
shall be subject to quarantine and identification as required by the rules and 
regulations of the North Carolina Department of Agriculture. (1973, c. 1198, s. 
2.) 


§ 106-405.17. Authority to »romulgate and enforce rules and 
regulations. — The State Board of Agriculture shall have full power to 
promulgate and enforce such rules and regulations as it deems necessary for 
the control and eradication of equine infectious anemia. This authority shall 
include, but not be limited to, the power to make regulations requiring the 
testing of horses, ponies, mules and asses for equine infectious anemia prior to 
sale, exhibition or assembly at public stables or other public places, and authority 
to require the owner, operator or person in charge of shows, sales, public stables 
and other public places to require proof of freedom from equine infectious 
ara ye before any animal is permitted to remain on the premises. (19738, c. 1198, 
Bo. 


§ 106-405.18. Implementation of control and eradication program. — 
The control and eradication of equine infectious anemia in North Carolina shall 
be conducted as far as available funds will permit, and in accordance with the 
rules and regulations made by the Board of Agriculture. The Board of 
Agriculture is hereby authorized to cooperate with the U.S. Department of 
a in the control and eradication of equine infectious anemia. (1978, c. 
1198, s. 4. 


; 106-405.19. Violation made misdemeanor. — ay Parean who shall 
willfully move, direct the movement, or allow to be moved, from the premises 
where quartered any animal or animals known to be infected with equine 
infectious anemia, or under quarantine because of suspected exposure to equine 
infectious anemia, or who shall violate any provision of this Part or any rule or 
regulation promulgated by the Board of Agriculture under this Part shall be 
guilty of a misdemeanor and shall be fined not less than fifty dollars ($50.00) 
nor more than five hundred dollars ($500.00), or imprisoned, or both, in the 
discretion of the court. (1973, c. 1198, s. 5.) 
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ARTICLE 35. 
Public Livestock Markets. 


§ 106-406. Permits from Commissioner of Agriculture for opera- 
tion of public livestock markets; application therefor; hearing on ap- 
plication.—Any person, firm or corporation desiring to operate a public live- 
stock market within the State of North Carolina shall be required to file an applica- 
tion with the Commissioner of Agriculture for a permit authorizing the operation 
of such market; provided that, those markets operating under a valid permit and 
in accordance with G.S. 106-406 through 106-418 at the time this Article becomes 
effective shall be issued a license upon payment of the annual license fee and upon 
satisfying the requirement for bonding as specified in G.S. 106-407. An application 
for a permit shall include the following information: 


(1) The name and address of the applicant, name of market and a listing of 
the names and addresses of all persons having any financial interest in 
the proposed livestock market and the amount and nature of such in- 
terest, and such other information as is required to complete an ap- 
plication form supplied by the Commissioner ; and 

(2) The plans and specifications for the facilities proposed to be built, or for 
existing structures. 


The application for a permit shall be accompanied by a permit fee of two hun- 
dred fifty dollars ($250.00), two hundred dollars ($200.00) of which shall be re- 
turned to the applicant if the application is denied, plus one hundred dollars 
($100.00) annual permit fee for the first year of operation of the market, all of 
which shall be returned to the applicant if the application is denied. 

Upon the filing of said application, the Commissioner shall determine whether 
all necessary information has been furnished. If all information required has not 
been furnished, the Commissioner shall notify the applicant by mail of the addi- 
tional information needed; it shall be furnished the Commissioner by the applicant 
within 10 days of such notification. Upon receipt of all required information, the 
Commissioner shall fix the date of a hearing, on said application, to be held in 
Raleigh. Notice of the time and date of the hearing shall be published in a news- 
paper having general circulation in the county in which the livestock market is 
proposed to be located; said notice shall appear at least 10 days prior to such 
hearing. The applicant shall be notified by mail by the Commissioner at least 20 
days prior to the hearing of the time and place of said hearing. The Commissioner 
shall also notify by mail the members of the public livestock market advisory board 
of the time and place of said hearing, at least 10 days before the date which the 
hearing will be held. 

A public hearing shall be conducted by the Commissioner on said application. 
If, after the hearing, at which any person may appear in support or opposition 
thereto, the North Carolina Public Livestock Market Advisory Board finds that 
the public livestock market for which a permit or license is sought fulfills the 
requirements of all applicable laws, it shall issue a nontransferable permit to the 
applicant. If the Commissioner denies the application, the applicant may appeal 
within 10 days of notice of said denial to the Board of Agriculture which can 
uphold or reverse the Commissioner. If the Board of Agriculture upholds the 
Commissioner, the applicant may appeal to the Superior Court of Wake County 
under the procedures of Article 33, Chapter 143 of the General Statutes. Unless 
revoked by the Board of Agriculture pursuant to any applicable law or regula- 
tion, permits will be renewed each July 1 on payment of the annual renewal fee. 
(1941, c. 263, s. 1; 1943, c. 724, s. 1; 1967, c. 894, s. 1; 1971, c. 739, s. 1.) 

Editor’s Note. — The 1967 amendment. Livestock Market Advisory Board” for 
effective July 1, 1967, rewrote this section. “Commissioner” and “it” for “the Com- 

The 1971 amendment, effective Aug. 1, missioner” in the second sentence of the 
1971, substituted “North Carolina Public last paragraph. 
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§ 106-407. Bonds required of operators; exemption of certain mar- 
ket operations.—The Commissioner of Agriculture shall require the owner of 
each public livestock market issued a permit under the provisions of G.S. 106- 
406 to furnish a bond acceptable to the Commissioner of not less than five thousand 
dollars ($5,000.00) nor more than fifty thousand dollars ($50,000.00), in the dis- 
cretion of the Commissioner, to secure the performance of all obligations incident 
to the operation of the public livestock market operation including prompt payment 
to the vendors of all livestock sold at said market ; provided, that, at the discretion 
of the Commissioner of Agriculture, a bond shall not be required of a livestock 
market bonded under the Federal Packers and Stockyards Act. 


The term “public livestock market” as used in this article shall not be inter- 
preted to mean any of the following: 


(1) A market where horses and mules exclusively are sold; 

(2) A market that sells only finished livestock to be used for immediate 
slaughter ; 

(3) A dispersal sale of livestock by a farmer, dairyman, livestock breeder, or 
feeder when all animals offered for sale have been owned by him at 
least 30 days; provided that, no more than one dispersal sale shall be 
held by any person, firm or corporation within any period of six month. 


(4) Purebred livestock association sales and those sales where Future Farm- 
ers of America, 4-H Clubs and similar groups, State institutions, or 
private fairs conduct sales of livestock. (1941, c. 263, s. 2; 1967, c. 
894, s. 2.) 
Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote this section. 


§ 106-407.1. North Carolina Public Livestock Market Advisory 
Board created; appointment; membership; duties.—There is hereby cre- 
ated the North Carolina Public Livestock Market Advisory Board composed of 
eight persons, all of whom shall be residents of North Carolina, who shall be ap- 
pointed and the chairman designated by the Commissioner of Agriculture on or 
before August 1, 1967. Two members of said Board shall be livestock producers, 
two shall be licensed livestock market operators, one shall be a meat packer, 
one shall be the State Veterinarian, one shall be a duly licensed and practicing 
veterinarian and one shall be an employee of the markets division of the North 
Carolina Department of Agriculture. On the initial Board, two members shall 
be appointed for terms of one year, two members for terms of two years, two 
members for terms of three years, and two members for terms of four years. 
Thereafter, all members shall serve four-year terms. Any vacancy on the 
Board caused by death, resignation, or otherwise, shall be filled by the 
Commissioner of Agriculture for the expiration of the term. The terms of all 
members of the initial and subsequent boards shall expire on June 30 of the 
year in which their terms expire. 

It shall be the duty of the members ct the Board to attend al] hearings on ap- 
plications for licenses to operate public livestock markets. It shall also be the duty 
of the members of the Board to meet at least once each year, or more often if di- 
rected by the Commissioner, in Raleigh or such other place in North Carolina 
as directed by the Commissioner for the purpose of (i) discussing problems of 
the livestock market industry, (ii) proposing changes in the rules and regulations 
of the Department of Agriculture relative to public livestock markets, and (ii1) 
making such other recommendations to the Commissioner and the Board of Agri- 
culture as it deems in the best interest of the livestock industry of North Caro- 
lina. 

Members of the Board, except members who are employees of the State, shall 
receive as compensation, subsistence and travel allowances, such sums as by law 
are provided for other commissions and boards. 
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The two hundred fifty dollars ($250.00) permit fee required by this article and 
the one hundred dollars ($100.00) annual permit fee required by this article shall 
be used to defray the expenses incurred by the members of the Board in the per- 
formance of their duties and enforcement of this article. No funds of the State of 
North Carolina shall be used to defray any expenses of the Board. All permit 
fees and annual renewal fees payable under the provisions of this article shall 
be paid into the office of the auditor of the Department of Agriculture and shall 
be kept by said auditor in a separate account and disbursed by him according to 
the provisions of this article. (1967, c. 894, s. 3.) 

Editor’s Note.—Section 17, c. 894, Ses- Public Livestock Market Advisory Board 
sion Laws 1967, provides that the act shall was transferred to the Department of Agri- 


become effective July 1, 1967. culture by § 143A-65, enacted by Session 
State Government Reorganization—The Laws 1971, c. 864. 


§ 106-407.2. Revocation of permit by Board of Agriculture; re- 
straining order for violations.—The permit authorizing the operation of a pub- 
lic livestock market may be revoked by the North Carolina Board of Agriculture 
for violation of the provisions of this article. or the rules and regulations pro- 
mulgated thereunder, after the owner or operator of the public livestock market 
shall have been given 10 days’ written notice of the alleged violation and oppor- 
tunity to be heard relative thereto by the North Carolina Board of Agriculture. 
Such revocation may be appealed to the superior court under the provisions of 
article 33 of chapter 143 of the General Statutes. 

If any person, firm or corporation shall operate a public livestock market in 
violation of the provisions of this article, or the rules and regulations promulgated 
by the North Carolina Board of Agriculture, or shall fail to comply with the pro- 
visions of this article, or rules and regulations promulgated thereunder, a tem- 
porary or permanent restraining order may be issued by a judge of the superior 
court upon application by the Commissioner of Agriculture, or his authorized rep- 
resentative, and the judge of the superior court shall have the same power and 
authority as in any other injunction proceeding, and the defendant shall have the 
same rights including the right of appeal, as in any other injunction proceeding 
heard before the superior court. (1967, c. 894, s. 4.) 

Editor’s Note.—Section 17, c. 894, Ses- 
sion Laws 1967, provides that the act shall 
become effective july 1, 1967. 


§ 106-408. Marketing facilities prescribed; records of purchases 
and sales; time of sales; notice.—All public livestock markets operating under 
this Article shall have proper facilities for handling livestock and such other equip- 
ment as specified by regulation of the North Carolina Board of Agriculture. Scales 
approved by the North Carolina Division of Weights and Measures shall be pro- 
vided at public livestock markets where animals are bought, sold or exchanged 
by weight. The premises, including yards, pens, alleys, and chutes shall be cleaned 
and disinfected in accordance with regulations promulgated by the Board of Agri- 
culture pursuant to the authority contained in G.S. 106-416. The market shall 
keep a complete legible permanent record, including the use of numbered invoices, 
showing the name and address of the person or firm from whom all animals are 
received and the name and address of the person or firm to whom sold. Symbols 
in lieu of names shall not be used. The weight, if sold by weight, and the price 
paid and the price received shall be recorded on the invoice. Such records as spec- 
ified in this section shall be available for inspection to the Commissioner of Agri- 
culture or his authorized representative during regular business hours. 

The sales of all livestock at livestock auction markets shall start no later than 
2:00 P.M.; provided, however, the Commissioner of Agriculture shall have au- 
thority to authorize a sale to begin as late as 4:00 P.M. when the sale (1) consists 
solely of the sale of pigs weighing no more than 150 pounds and sold as feeder 
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pigs, (11) continues without interruption, and (iii) last[s] no later than 5:00 P.M. 
The sale of livestock shall be continuous until all are sold. 

Each public livestock market operator operating under this Article shall post 
notice of the day(s) of sale and the starting time in a conspicuous place on the 
market premises. In the event of subsequent changes in day of sale or starting 
time, the operator shall post notice on the premises and notify the State Vet- 
_ erinarian in writing at least two weeks in advance of the date of change. (1941, 
c. 263, s. 3; 1949, c. 997, s. 1; 1961, c. 275, s. 1; 1967, c. 894, s. 5; 1969, c. 983; 
IO71, C. 739.5. 2.) 

Editor’s Note. — The 1967 amendment, The 1971 amendment, effective Aug. 1, 
effective July 1, 1967, rewrote this section. 1971, st1bstituted “last no later than 5:00 

The 1969 amendment added the proviso P.M.” for “lasts no longer than one hour” 
to the first sentence of the second para- at the end of the first sentence of the second 
graph. paragraph. 


§ 106-408.1. Market operation fees.—A fee of twenty-five dollars 
($25.00) shall be paid by the market operator to the North Carolina Depart- 
ment of Agriculture for each day, or fraction thereof, a sale is held, provided 
that an additional maximum fee of ten dollars ($10.00) per one-half hour, or 
fraction thereof, shall be paid to the North Carolina Department of Agriculture 
for operation after 6:00 P.M. Provided further, that the Board of Agriculture 
may at its discretion adjust both fees for market operation within the limits set 
in this section. A fee to be set by the Board of Agriculture may be charged to 
the buyer of cattle and swine required to be tested under G.S. 106-409 and GS. 
106-410, and the amount collected used to offset the twenty-five dollar ($25.00) 
market operation fee. All test fees charged in excess of twenty-five dollars 
($25.00) shall revert to the North Carolina Department of Agriculture and be 
payable within 24 hours following the close of a sale day. The starting and fin- 
ishing time of each sale shall be recorded by the livestock inspector on his report 
of the sale. A copy of the report shall be given to the market operator or his 
representative following the saie. Failure to make the required payment within 24 
hours following close of a sale day shall be cause for the Commissioner of Agri- 
culture to prohibit, on 7Z hours notice, further sales at the market until the ac- 
count is paid in full. The operation fee shall be waived when a livestock market 
operator employs a licensed, accredited veterinarian approved by the State Veter- 
inarian to be present at the market from the starting time of the sale until all 
livestock to be admitted to the sales barn on that sale day have entered and such 
work in inspection, testing and vaccination as designated by the State Veteri- 
narian has been completed. (1971, c. 739, s. 3.) 


Editor’s Note. — Session Laws 1971, c. 
739, s. 6, makes the act effective Aug. 1, 
1971. 


§ 106-409. Removal of cattle from market for slaughter and non- 
slaughter purposes; identification; permit needed.—No cattle except those 
for immediate slaughter, shall be removed from any public livestock market ex- 
cept in accordance with this article and regulations adopted by the North Caro- 
lina Board of Agriculture. All cattle removed from any public livestock market 
for immediate slaughter, shall be identified in a manner approved by the Com- 
missioner of Agriculture and the person removing same shall before removal sign 
a form in duplicate showing the number of cattle, their description, and where 
same are to be slaughtered or resold for slaughter. Cattle sold for slaughter shall 
be disposed of in one of the following ways: 

(1) Moved directly to a recognized slaughtering establishment for imme- 
diate slaughter. 

(2) Sold to a dealer, bonded under the Packers and Stockyards Act, who 
handles cattle for immediate slaughter. 
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(3) Offered for resale for slaughter through a livestock auction market hold- 
ing a valid permit issued under this article. 


A “buying station” of a slaughterhouse or similar business not operating under 
a public livestock market permit shall not allow the removal of animals for any 
purpose other than that of immediate slaughter unless a written permit has been 
secured from the State Veterinarian or his authorized representative. This pro- 
vision shall not apply to buying staticns operated by feed lot operators buying 
animals for movement to their own feed tots. 


Cattle sold for immediate slaughter shall be used for no other purpose unless 
prior written permission has been secured from the State Veterinarian or his au- 
thorized representative. No livestock market cperator, or agent or employee there- 
of, shall allow the removal of any cattle from a market in violation of this sec- 
tion. (1941, c. 263, s. 4; 1943, c. 724, s. 2; 1949, c. 997, s. 2; 1967, c. 894, s. 6.) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote this section. 


§ 106-410. Removal of swine from market for slaughter and non- 
slaughter purposes; identification; permit needed; resale for feeding or 
breeding; out-of-state shipment. — No swine, except those for immediate 
slaughter, shall be removed from any public livestock market except in accordance 
with regulations adopted by the North Carolina Board of Agriculture. All swine 
removed from any public livestock market for immediate slaughter shall be identi- 
fied in a manner prescribed by regulation adopted by the North Carolina Board 
of Agriculture and the person removing same shall sign a form in duplicate show- 
ing the number of hogs, their description and where they are to be slaughtered or 
resold for slaughter. Slaughter hogs may be disposed of in one of the following 
ways: 


(1) Moved directly to a recognized slaughter establishment for immediate 
slaughter. 

(2) Sold to a dealer, bonded under the Packers and Stockyards Act, who 
handles hogs for immediate slaughter. 

(3) Offered for resale for slaughter through a livestock auction market hold- 
ing a valid permit issued under this Article. 


Swine sold for immediate slaughter shall be used for no other purpose unless 
prior written permission has been secured from the State Veterinarian or his au- 
thorized representative. No market operator shall allow the removal of any swine 
from a market in violation of this section. 

Swine for breeding or feeding purposes shall not be resold in a livestock market 
for other than immediate slaughter within 14 days of prior sale at a livestock 
market unless they are identified as having been previously sold swine at the 
time of resale. Such identification shall contain the date and place of the prior 
sale and shall be furnished in writing to the market operator by the seller of 
said swine. 

Provided, however, that the Commissioner of Agriculture may permit swine 
to be shipped out of the State of North Carolina, under the same conditions as if 
said swine were being delivered for immediate slaughter, for immediate delivery 
to holding or feeding lots in any other state when he determines that said holding 
or feeding lots are being operated in compliance with the laws of said state and 
the rules and regulations promulgated thereunder. (1941, c. 263, s. 5; 1943, c. 
724, s. 3; 1949, c. 997, ss. 3, 4; 1967, c. 894, s. 7; 1971, c. 739, s. 5.) 


Editor's Note. — The 1967 amendment, 1971, deleted “without vaccination and” 
effective July 1, 1967, rewrote all of this following “North Carolina” near the be- 
section except the last paragraph. ginning of the last paragraph. 


The 1971 amendment, effective Aug. 1, 
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§ 106-411. Regulation of use of livestock removed from market; 
swine shipped out of State.—Any person or persons who shall remove, or 
whose agent or employee at the direction of the employer, shall remove from a 
public livestock market any cattle, swine, or other livestock for immediate slaugh- 
ter shall use them for immediate slaughter only or resale for immediate slaughter 
onlv in compliance with this article and the applicable regulations of the Depart- 
ment of Agriculture. It shall be a misdemeanor for the owner of any cattle, swine 
or other livestock purchased for immediate slaughter, to order, direct or pro- 
cure his agent or employee to transport said cattle, swine, or other livestock to 
any place other than a recognized slaughter plant or as provided in § 106-409 and 

106-410; and the agent or employee who transports said animal or animals 
shall likewise be guilty of a misdemeanor. 


Provided that, it shall not be a violation of law to ship swine out of this State 
to holding or feeding lots as provided for in G.S. 106-410. (1941, c. 263, s. 6; 
1943, c. 724, s. 4; 1949, c. 997, s. 5; 1967, c. 894. s. 8.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote this section. 


§ 106-412. Admission of animals to markets; quarantine of dis- 
eased animals; sale restricted; regulation of trucks, etc. — No animal 
known to be affected with or having visible symptoms of a contagious or infectious 
disease shall be received or admitted intc any public livestock market except upon 
special permit issued by the Commissioner of Agriculture or his authorized rep- 
resentative. All animals affected with, or exposed to, any contagious or infectious 
disease of animals or any animal that reacts to an official test indicating the presence 
of such a disease, shall be quarantined separate and apart from healthy animals 
and shall not be sold, traded, or otherwise disposed of except upon written per- 
mission of the Commissioner of Agriculture or his authorized representative. All 
animals sold for slaughter under this provision must be moved directly to a rec- 
ognized slaughter establishment with State or federal meat inspection unless writ- 
ten permission to do otherwise is secured from the State Veterinarian or his au- 
thorized representative. The owner of the animals shall be responsible for the cost 
of maintaining the quarantine, the necessary treatment, and the feed and care of 
the animals while under quarantine and said costs shall constitute a lien against all 
of said animals. All trucks, trailers, and other conveyances used in transporting 
livestock shall be cleaned and disinfected in accordance with the regulations issued 
by authority of this article. (1941, c. 263, s. 7; 1Y07, c. 894, s. 9.) 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, inserted “or having 
visible symptoms of” in the first sentence, 


“permission” in the second sentence, de- 
leted “and for immediate slaughter only” 
at the end of the second sentence and in- 


substituted “an cfficial” for “a” preceding — serted the third sentence. 


“test’’ and inserted “written” preceding 


§ 106-413. Sale, etc., of certain diseased animals restricted; appli- 
cation of article; sales by farmers.—No person or persons shall sell or offer 
tor sale, trade or otherwise dispose of any animal or animals that are affected with 
a contagious or infectious disease, or that the owner or person in charge or a 
livestock inspector or an approved veterinarian has reason to believe are so af- 
fected or exposed; provided, however, that upon written permission of the Com- 
missioner of Agriculture or his authorized representative it shall be lawful to 
sell, trade, or otherwise dispose of such animals for immediate slaughter at a plant 
with State or federal meat inspection. The provisions of this article, including 
those regulations adopted by the North Carolina Board of Agriculture, shall ap- 
ply to all animals sold or offered for sale on any public highway, right-of-way, 
street, or within one-half mile of any public livestock market, or other public place; 
provided, that the one-half mile provision shall not apply to animals raised and 
owned by a bona fide farmer who is a resident of the State of North Carolina 
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and sold or offered for sale by him. (1941, c. 263, s. 8; 1943, c. 724, s. 5; 1967, 
c. 894, s. 10.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote this section. 


§ 106-414. Transportation, sale, etc., of diseased livestock; burden 
of proving health; movement to laboratory; removal of identification. 
—No cattle, swine, or other livestock with visible symptoms of a contagious or 
infectious disease shall be transported or otherwise moved on any public high- 
way or street in this State except upon written permission of the Commissioner 
of Agriculture or his authorized representative The burden of proof to establish 
the health of any animal transported on the public highways of this State, or 
sold, traded, or otherwise disposed of in any public place shall be upon the vendor. 
Any person who shall sell, trade, or otherwise dispose of any animal affected with, 
or exposed to, a contagious or infectious disease, or one he has or should have 
reason to believe is so affected, or exposed, shall be civilly liable for all damages 
resulting from such sale or trade; provided that, nothing in this section shall 
prevent an individual who owns or has custody of sick animals from transport- 
ing sick or dead animals to a disease diagnostic laboratory operated or approved 
by the North Carolina Department of Agriculture if reasonable and proper pre- 
cautions to prevent the exposure of other animals is taken by the owner or trans- 
porter thereof. 

Jt shall be a misdemeanor to remove before slaughter any ear tag, back tag, 
or other mark of identification approved by the Commissioner of Agriculture for 
identifying animals for disease control purposes unless prior written authorization 
has been obtained from the State Veterinarian or his authorized representative. 
(1941, c. 263, s.9; 1967, c. 894, s. 11.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, rewrote this section. 


§ 106-415. Cost of tests, serums, etc.—The cost of all tests, serums, 
vaccines and other medical supplies necessary for the enforcement of this article 
and the protection of livestock against contagious and infectious diseases shall 
be paid for by the owner ot said livestock and the cost shall constitute a lien 
against all said animals; provided that, the Commissioner of Agriculture, by and 
with the consent of the Board of Agriculture, is hereby authorized to determine 
reasonable charges and costs for such tests, serums, vaccines, and other medical 
supplies; provided further, that an animal which shows a reaction to a test for 
brucellosis sha!] be automatically “‘no-saled’’ and resold for immediate slaughter 
and the cost of the test paid by the original seller. (1941, c. 263, s. 10; 1949, c. 
997, s.6; 1957, c. 1269; 1967, c. 894, s. 12.) 

Editor’s Note. — The 1967 amendment, _ to fees for permits and the term of permits, 
effective July 1, 1967, deleted the former and added the second proviso. 
first, second and third sentences, relating 


§ 106-416. Rules and regulations.—The Commissioner of Agriculture, 
by and with the consent of the State Board of Agriculture, shall have full power 
to promulgate and enforce such rules and regulations that may be necessary to 
carry out the provisions of this Article. This power shall include, but not be 
confined to, the authority to designate a time after which livestock shall not be 
allowed to enter a sales barn on the day of a sale. (1941, c. 263, s. 11; 1967, c. 
894, s. 13; 1971, c. 739, s. 4.) 


Editor’s Note. — The 1967 amendment, The 1971 amendment added the second 
effective July 1, 1967, added “The” at the sentence. 
beginning of the section and deleted “here- 
after” between ‘“may” and “be.” 
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§ 106-417. Violation made misdemeanor; responsibility for health, 
etc., of animals.—Any person, firm, or corporation who shall knowingly violate 
any provisions set forth in this article or any rule or regulation duly established 
by the State Board of Agriculture, or any officer or inspector who shall wilfully 
fail to comply with any provisions of this article, shall be guilty of a misdemeanor, 
and shall be fined or imprisoned or both, in the discretion of the court. A market 
operating under this article shall not be responsible for the health or death of an 
animal sold through such market if the provisions of this article have been com- 
plied with. (1941, c. 263, s. 12; 1943, c. 724, s. 6; 1967, c. 894, s. 14.) 

Editor’s Note. — The 1967 amendment, 
effective July 1, 1967, made minor changes 
in punctuation. 


§ 106-418. Exemption from health provisions.—The health provisions 
of this article shall not apply to “‘no-sale” cattle offered for sale at a public live- 
stock market by a bona fide farmer who has owned them at least 60 days. (1941, 
c. 263, s. 1214; 1967, c. 894, s. 15.) 


Editor’s Note. — The 1967 amendment, “by a bona fide farmer owning said stock 
effective July 1, 1967, substituted “at a pub- for at least sixty days at any public live- 
lic livestock market by a bona fide farmer stock auction market in North Carolina.” 
who has owned them at least 60 days” for 


ARTICLE 35A. 
North Carolina Livestock Prompt Pay Law. 


§ 106-418.1. Short title.—This Ariicle shall be known by the short title of 
“North Carolina Livestock Prompt Pay Law.” (1973, c. 38, s. 2.) 


Editor's Note.—Session Laws 1973, c. 
38, s. 8, makes the act effective July 1, 
1973. 


§ 106-418.2. Legislative intent and purpose.—The purpose of the Ar- 
ticle is to regulate the sale of livestock by auction at public livestock markets and 
to assure prompt payment for livestock sold. (1973, c. 38, s. 1.) 


§ 106-418.3. Definitions.—As used in this Article, unless the context 
clearly requires otherwise : 


(1) “Banking business day” means a day in which banks are normally open 
for business in North Carolina. 

(2) “Commissioner” means the Commissioner of Agriculture of North Caro- 
lina or his designated agent or agents. 

(3) “Custodial accounts” means custodial accounts for trust funds as ex- 
plained in the Code of Federal Regulations, January 1, 1972, § 201.42. 

(4) The “North Carolina Public Livestock Market Advisory Board’’ means 
the Board established under G.S. 106-407.1. 

(5) “Public livestock market” means livestock sales at a market duly licensed 
under G.S. 104-406. (1973, c. 38, s. 3.) 


§ 106-418.4. Duties of Commissioner.—The Commissioner shall regu- 
late, by and with the consent of the Board of Agriculture as provided herein, the 
payment for livestock sold at auction. (1973, c. 38, s. 4.) 


§ 106-418.5. Collection of payment.—Collection of payment for livestock 
purchased at auction shall be made by the public livestock market on the same date 
of purchase of the livestock, and the proceeds therefrom shall be deposited by the 
public livestock market in their custodial account not later than the next banking 
business day following the date of sale. Collection for livestock purchased by auc- 
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tion shall be made by cash, check, or draft. There shall be no loans made from the 
custodial account of any public livestock market to any purchaser of livestock at 
said sales establishment. Payment shall be made by the public livestock market to 
the seller of livestock at auction not later than one banking business day after the 
date of sale of the animal or animals. (1973, c. 38, § 5.) 


§ 106-418.6. Action upon failure of payment.—It shall be the duty and 
responsibility of each public livestock market to report to the Commissioner within 
24 hours after having knowledge that a check or draft issued in payment for live- 
stock has been dishonored or that a buyer of livestock at auction has not fulfilled 
his obligation to pay for livestock within the prescribed time in G.S. 106-418.5. 
It shall be the duty and responsibility of the Commissioner to notify all public 
livestock markets of the fact of dishonor of any such check issued or the failure 
to honor any draft upon presentation used in payment for livestock or due to the 
iack of satisfactory payment for livestock. (1973, c. 38, s. 6.) 


§ 106-418.7. Authority of Board of Agriculture, North Carolina Pub- 
lic Livestock Advisory Board and the Commissioner.—The Board of Agri- 
culture shall establish rules and regulations pertaining to the purchase and payment 
of livestock sold in this State at public livestock markets. The North Carolina 
Public Livestock Advisory Board shall recommend rules and regulations pertain- 
ing to the administration of this Article to the Board of Agriculture for their con- 
sideration. The Commissioner is authorized to revoke any livestock market op- 
erator’s license issued or to refuse to issue a livestock market license to any person 
as hereinafter provided upon satisfactory proof that said person has repeatedly 
violated any of the provisions of this Article or any of the rules and regulations 
made and promulgated thereunder; provided that no license shall be revoked or 
refused until the person, firm or corporation shall have first been given an oppor- 
tunity to appear at a hearing before the Commissioner or his agent. Any person 
who is refused a license, or whose license is revoked by any order of the Com- 
missioner, may appeal within 30 days from said order to the Superior Court of 
Wake County or the superior court of the county of his residence. (1973, c. 38, 
s. 7.) 


ARTICLE 35B. 
Livestock Dealer Licensing Act. 


§ 106-418.8. Definitions.—When used in this Article, 


(1) The term “Commissioner” means the Commissioner of Agriculture of 
North Carolina ; 

(2) The term “livestock” means cattle, sheep, goats, swine, horses and mules; 

(3) The term “livestock dealer” means any person who buys livestock (i) 
for his own account for purposes of resale, or (ii) for the account of 
others ; and 

(4) The term “person” means an individual, partnership, corporation, asso- 
ciation, or other legal entity. (1973, c. 196.) 

Editor's Note. — Session Laws 1973, c. April 16, 1973 and made effective thirty 
196, which added this Article, was ratified days after ratification. 


§ 106-418.9. Exemptions.—The provisions of this Article shall not apply 
to a person who offers for sale or trade only livestock which he has raised or live- 
stock which he owns or has had in his possession for a period of 30 days or longer 
or who has had the livestock grown under contract, and is not engaged in the 
business of buying, selling, trading, or negotiating the transfer of livestock. Neither 
shall this Article apply to a livestock market operator conducting sales in com- 
pliance with the Public Livestock Markets Act (General Statutes Chapter 106, 
Article 35). (1973; c.. 196; ) 
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§ 106-418.10. Prohibited conduct.—lIt shall be unlawful for any person 
to: 


(1) Carry on or conduct the business of a livestock dealer without a current 
valid license issued by the North Carolina Department of Agriculture 
under the provisions of this Article; 


(2) Fail to keep the records required by G.S. 106-418.13. (1973, c. 196.) 


§ 106-418.11. Licenses.—(a) Any person desiring to be licensed as a 
livestock dealer shall make application to the Commissioner. Such application shall 
contain the address, both business and personal, of the applicant. No financial in- 
formation shall be required from the applicant. 

Whenever an applicant has complied with this Article, the Commissioner, shall 
issue to such applicant a license which shall entitle the licensee to engage in the 
business of livestock dealer for a period of one year, unless such license is sooner 
suspended, or revoked in accordance with the provisions of this Article. 

The license may be renewed annually by written request to the Commissioner 
on a form prepared by the Department of Agriculture which form shall require 
only the name and current address of the license. No renewal fee shall be charged. 

(b) The Commissioner may suspend for a period not to exceed 120 days the 
license of any livestock dealer whom the Commissioner finds has violated G.S. 106- 
418.10(2). For a second violation of G.S. 106-418.10(2) within a period of two 
years, the Commissioner may revoke a dealer’s license. 

(c) The Commissioner may refuse to issue a license to any person who has (i) 
within five years of his application therefor, been finally adjudicated as having on 
two or more occasions violated the provisions of G.S. 106-418.10(1) or (41) on 
three or more occasions within five years of his application therefor been finally 
adjudicated as violating G.S. 106-418.10(2). 

(d) All proceedings relative to the suspension, revocation, or refusal of a li- 
cense shall be conducted pursuant to the provisions of Chapter 150 of the General 
Statutes. (1973, c. 196.) 

Editor’s Note.—In the third paragraph seem that the word “license” at the end 
of subsection (a) of this section, it would of the first sentence should be “licensee.” 


§ 106-418.12. Hearings.—Any hearing required or permitted to be held 
pursuant to this Article may be conducted by the Commissioner or his delegate 
and his decision shall be treated for all purposes as that of the Commissioner. 
(19737 6.41967) 


§ 106-418.13. Maintenance of records. — Every livestock dealer shall 
keep complete records for at least one year of all transactions involving livestock 
and permit any authorized agent of the Commissioner to have access to and to 
copy all records relating to such transactions. Such records shall consist of the 
approximate age, breed and species of the livestock, the date of sale, name and 
address of persons from whom and to whom livestock are sold and traded. (1973, 
©. 196)) 


§ 106-418.14. Penalties.—Any person who violates G.S. 106-418.10(1) 
may be fined not in excess of one hundred dollars ($100.00) or imprisoned for not 
in excess of 30 days. For a second or subsequent violation of G.S. 106-418.10(1), 
a person may be fined not in excess of five hundred dollars ($500.00) or im- 
prisoned for not in excess of six months, or both fined and imprisoned. (1973, c. 


196.) 


§ 106-418.15. Short title.—This Article may be cited as the “Livestock 
Dealer Licensing Act.” (1973, c. 196.) 
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ARTICLE 36. 
Plant Pests. 


§ 106-419.1. Plants, plant products and other objects exposed to 
plant pests.—Any plant, plant product, object or article which has been, or which 
the Commissioner of Agriculture or his agents have reasonable grounds to believe 


has been exposed to a plant pest, may be treated as a plant pest for the purposes 
of this Article. (1971, c. 526.) 


§ 106-420.1. Agreements against plant pests. — The North Carolina 
Board of Agriculture is authorized to enter into agreements with any agency of 
the United States or any agency of another state for the eradication, suppression, 
control and prevention of spread of plant pests. The Commissioner of Agriculture is 
authorized to enter into agreements with any unit of local government in this 
State or any organization incorporated or unincorporated who has an interest in 
the control of plant pests for the eradication, suppression, control and prevention 
of spread of plant pests. (1971, c. 526.) 


§ 106-422. Agents of Board; inspection. — The Commissioner of Agri- 
culture shall be the agent of the Board in enforcing these regulations, and shall 
have authority to designate such employees of the Department as may seem ex- 
pedient to carry out the duties and exercise the powers provided by this article. 
Persons collaborating with the Division of Entomology may also be designated 
by the Commissioner of Agriculture as agents for the purpose of this article. The 
Commissioner of Agriculture, and any duly authorized agent of the Commis- 
sioner, shall have the authority to inspect vehicles or other means of transpor- 
tation and its cargo suspected of carrying plant pests and to enter upon and in- 
spect any premises between the hours cf sunrise and sunset during every work- 
ing day of the year to determine the presence or absence of injurious plant pests. 
Any duly authorized agent of the Commissioner shall have authority to stop or 
cause to be stopped on any highway or other public place, by any law-enforce- 
ment officer at the request of said authorized agent of the Commissioner, any 
vehicle or other means of transportation that is being used, or that the represen- 
tative of the Commissioner has reasonable grounds to believe is being used, to 
transport or move any plant, plant product or seed in violation of the provisions 
of this article. (1957, c. 985; 1967, c. 976.) 

Editor’s Note. — The 1967 amendment 
added the last sentence. 


ARTICLE 37. 


Cotton Grading. 


§ 106-426. Expert graders to be employed; cooperation with United 
States Department of Agriculture.—The North Carolina Department of Agri- 
culture shall have authority to employ expert cotton graders to grade cotton in 
this State under such rules and regulations as it may adopt. The North Carolina 
Department of Agriculture may seek the aid of the United States Department of 
Agriculture in the prosecution of this work, and shall have authority to enter into 
such contracts or arrangements as shall be mutually agreeable in furtherance of the 
object and purpose of this article. (1915, c. 175, s. 1; C. S., s. 4903; 1967, c. 24, 
s: 272) 


Editor’s Note.—The 1967 amendment. Session Laws 1967, c. 1078, amends the 
originally effective Oct. 1, 1967, substituted 1967 amendatory act so as to make it ef- 
“it” for “they” near the end of the first fective July 1, 1967. 
sentence and “North Carolina Department 
of Agriculture” for “above institutions” 
near the beginning of the second sentence. 
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§ 106-427. County commissioners to cooperate.—Any board of com. 
missioners of any county in North Carolina is authorized and empowered to co- 
operate with the North Carolina Department of Agriculture in aid of the purposes 
ot this article; and shall have authority to appropriate such sums of money as the 
said apres, deem wise and expedient. (1915, c. 175, s. 2; C. S., s. 4904; 1967, 
74, S. 2/.) 


Editor’s Note. — The 1967 amendment, Session Laws 1967, c. 1078, amends the 
originally effective Oct. 1, 1967, substituted 1967 amendatory act so as to make it ef- 
“the North Carolina Department of Agri- fective July 1, 1967. 
culture” for “either, or both, of the above- 
named institutions” near the middle of the 
section. 


§ 106-428. Grading done at owner’s request; grades as evidence. 
—The expert graders employed by the North Carolina Department of Agricul- 
ture, or by the United States government, shall have full right, power, and au- 
thority to grade any cotton in North Carolina upon the request of the owner of 
said cotton; and said graders shall grade and classify, agreeable to and in ac- 
cordance with the standards or grades of cotton which are now or may hereafter be 
established by the Secretary of Agriculture by virtue of any act of Congress. The 
grade, or classification, pronounced by said expert graders of all cotton graded by 
them shall be prima facie proof of the true grade or classification of said cotton, 
and shall be the basis of all cotton sales in this State. (1915, c. 175, s. 3; C. S., s. 
4905 ; 1967, c. 24, s. 27.) 


Editor’s Note.—The 1967 amendment, Session Laws 1967, c. 1078, amends the 
originally effective Oct. 1, 1967, substituted 1967 amendatory act so as to make it ef- 
“the North Carolina Department of Agri- fective July 1, 1967. 
culture” for “either of the above-named in- 
stitutions” near the beginning of the sec- 
tion. 


ARTICLE 38. 
Marketing Cotton and Other Agricultural Commodities. 


§ 106-429.1. Short title. 


Cited in State v. Woodcock, 17 N.C. 
App. 242, 193 S.E.2d 759 (1973). 


§ 106-434. Bonds of superintendent, State employees and private 
warehouse facilities and their employees. — The person named as State 
warehouse superintendent shall give bond to the State of North Carolina in the 
sum of fifty thousand dollars ($50,000) to guarantee the faithful performance of 
his duties, the expense of said bond to be paid by the State, to be approved as 
other bonds for State officers. The State Warehouse superintendent shall, to safe- 
guard the interests of the State, require bonds from other State employees or 
agents authorized in § 106-433 (a), and may, both for the purpose of safeguard- 
ing the interests of the State and of depositors of agricultural commodities with 
valid, subsisting, and duly authenticated official negotiable warehouse receipts is- 
sued under and pursuant to § 106-441, or the pledgee or transferee of such official 
negotiable warehouse receipts under § 106-442, require bonds with corporate 
surety from privately owned and licensed warehouse facilities and from warehouse 
superintendents, managers and other employees of the licensed warehouse facilities 
authorized under G.S. 106-433 (b). All such bonds shall be in such ample penal 
sums and secured by corporate surety authorized to do business in the State of 
North Carolina, as the State warehouse superintendent may direct and find that 
ordinary business experience in such matters would require. Such bonds shall be 
made as part of the blanket bond of State officers and employees provided for in 
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§ 106-443 


GENERAL STATUTES OF NORTH CAROLINA 


§ 106-446 


G.S. 128-8. (1919, c. 168, s. 4; 1921, c. 137, s. 4; C. S. s. 4925(d) ; 1965, c. 1029, 


s. 5; 1969, c. 844, s. 9.) 
Editor’s Note.— 


The 1969 amendment added the last sen- 


tence. 


§ 106-443. Issuance of false receipt a felony; punishment. 


Gist of Offense under Section.—Despite 
its caption, the gist of the offense created 
by this section is not the issuing of a false 
warehouse receipt; rather, it is the issuing 
of a receipt without knowing it to be true. 
State v. Woodcock, 17 N.C. App. 242, 193 
S.E.2d 759 (1973). 

When Warehouse Receipts Were “Is- 


sued”.— Warehouse receipts were “issued” 
by a warehouse manager within the mean- 
ing of this section when, after they had 
been signed by him, they were at his di- 
rection delivered to the bank where they 
were no longer under his control. State v. 
Woodcock, 17 N.C. App. 242, 193 S.E.2d 
759 (1973). 


§ 106-446. State not liable on warehouse debts; levy on cotton or 
levy on grain and soybeans levied if loss is sustained.—No debt or other 
liability shall be created against the State by reason of the lease or operation of the 
warehouse system created by this article or the storage of cotton or other agri- 
cultural commodities therein, it being the purpose of this article to establish a self- 
sustaining system to operate as nearly as practicable at cost, without profit or loss 
to the State, except that expenses of supervision shall be paid by the Board of 
Agriculture. While it is believed that the provisions and safeguards mentioned 
in this article, including the bonds required and supplemental indemnitying or 
guarantee fund mentioned in G.S. 106-435, will insure the security of the system 
beyond any reasonable possibility of loss, nevertheless. in order to establish the 
principle that this system should be supported by those for whose special financial 
benefit it is established, it is hereby provided that in the eventuality the system 
should suffer at any time any loss not fully covered by the aforementioned bonds 
and indemnifying fund, the State Board of Agriculture shall have the power to 
make such losses on cotton good by repeating for another 12 months selected by it 
the special levy on ginned cotton, as prescribed in G.S. 106-435 for the two years 
ending June 30, 1923 and the State Board of Agriculture shall have the power 
to make good such losses on soybeans, corn, wheat and grain sorghum by levying 
an assessment of one cent (1¢) per bushel on each bushel of soybeans, corn. wheat, 
and grain sorghum sold by producers through commercial channels for such pe- 
tiod of time as is necessary to pay off said loss. The assessment shall be paid by 
the producer of the soybeans, corn, wheat and grain sorghum to the collecting 
handler. The collecting handler shall be any person, firm, corporation or other le- 
gal entity who purchases soybeans, corn, wheat or grain sorghum from the pro- 
ducer. The collecting handler shall collect the assessment at the time he first makes 
any payment or any credit to the producer’s account for the soybeans, corn. wheat 
or grain sorghum. Each collecting handler shall transmit assessment and reports 
on assessments to the North Carolina Department of Agriculture no later than 
the tenth day of the month next following the month in which the assessment was 
or should have been levied. The report which shall be sent to the Department of 
Agriculture with the assessment shall contain the following information: 


(1) Date of report; 
(2) Reporting period covered by report; 
(3) Name and address of collecting handler ; 


(4) Listing of all producers from whom the collecting handler collected the 
assessment, and total number of bushels of each grain for each pro- 
ducer on which the collecting handler collected the assessment. 


Failure of the collecting handler to collect the assessment shall not relieve the 
collecting handler of his obligation to remit the assessment to the North Carolina 
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Department of Agriculture. Each collecting handler required to make reports 
pursuant to this article shall maintain such books and records as are re- 
quired by the Commissioner of Agriculture or his authorized representative, 
and they shall be available for inspection for at least two years beyond the 
12-month period of their applicability. The North Carolina Department of 
Agriculture shall have authority to make reasonable rules and regulations 
for the collection of this assessment and for the enforcement of this section. 
The funds collected pursuant to this section shal] be held in the State 
treasury to the credit of the State warehouse system and shall be a part of 
the guarantee fund provided for in G.S. 106-435. (1919, c. 168, s. 16; 1921, 
Mesias tO ese 40Z0t). L941. Ce bol, eSaeo mv Che lUcde ss. LU: 
1967, c. 560.) 


Editor’s Note. — 
The 1967 amendment rewrote this sec- 
tion. 


ARTICLE 39. 
Leaf Tobacco Warehouses. 


§ 106-453. Oath of tobacco weigher; duty of weigher to furnish list 
of number and weight of baskets weighed.—All leaf tobacco sold upon the 
floor of any tobacco warehouse shall first be weighed by some reliable person 18 
years of age or older, who shall have first sworn and subscribed to the following 
oath, to wit: “I do solemnly swear (or affirm) that I will correctly and accurately 
weigh all tobacco offered for sale at the warehouse of ................0ceeeees ; 
and correctly test and keep accurate the scales upon which the tobacco so offered 
for sale is weighed.” Such oath shall be filed in the office of the clerk of the su- 
perior court of the county in which said warehouse is situated. 


Immediately upon the weighing of any lot or lots of tobacco, the tobacco weigher 
shall furnish, upon request, to the person delivering such tobacco to the scale 
for weighing a true list showing the number of baskets of tobacco weighed and 
the individual weight of each such basket so presented. (1895, c. 81, s. 2; Rev., 
St. £50120 sls CALL, S13. 1971, Cis 0S0,.8..2.) 

Editor’s Note. — The 1971 amendment 
inserted “18 years of age or older” in the 
first sentence. 


§ 106-454. Warehouse proprietor, etc., to render bill of charges; 
penalty. — The owner, operator, or person in charge of each warehouse shall 
render to each seller of tobacco at the warehouse a bill Be stating the amount 
charged for weighing and handling, the amount charged for auction fees, and 
the commission charged on such sale, and it shall be unlawful for any other 
charge or fees to be made or accepted. Any person, firm, corporation, or any 
employee thereof, violating the provisions of this section shall be guilty of a 
misdemeanor and fined not less than one hundred dollars ($100.00) nor more than 
two hundred and fifty dollars ($250.00) and/or imprisoned not to exceed 30 days 
for the first offense, and for the second or additional offenses fined not less than 
five hundred dollars ($500.00) nor more than one thousand dollars ($1,000) or 
imprisoned for not less than 30 days or more than six months, or both fined and 
imprisoned, in the discretion of the court. (1895, c. 81, ss. 3, 4; Rev., s. 3044; C. 
Pts.) 1207-1975,.c 1305.) 

Editor’s Note. — The 1973 amendment changes in wording in the first sentence and 
substituted “owner, operator, or person in rewrote the second sentence. 
charge’ for “proprietor” and made other minor 
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ARTICLE 40. 
Leaf Tobacco Sales. 


§ 106-459. Penalty for failure to report sales.—Any warehouse failing 
to make the report as required by G.S. 106-457 shall be subject to a penalty of 
twenty-five dollars ($25.00) and the costs in the case, to be recovered by any person 
suing for same. (1915, c. 31, s. 1; C. S., s. 4929; 1973, c. 108, s. 56.) 

Editor's Note. — The 1973 amendment 
rewrote this section. 


§ 106-465. Organization and membership of tobacco boards of 
trade; rules and regulations; fire insurance and extended coverage re- 
quired; price fixing prohibited.—Tobacco warehousemen and the purchasers 
of leaf tobacco, at auction, on warehouse floors, are hereby authorized to organize, 
either as nonstock corporations, or voluntary associations, tobacco boards of trade 
in the several towns and cities in North Carolina in which leaf tobacco is sold on 
warehouse floors, at auction. 

Such tobacco boards of trade as may now exist, or which may hereafter be or- 
ganized, are authorized to make reasonable rules and regulations for the econom- 
ical and efficient handling of the sale of leaf tobacco at auction on the warehouse 
floors in the several towns and cities in North Carolina in which an auction market 
is situated. 

Each tobacco board of trade organized pursuant to this section shall, on or before 
June 1, 1973, by regulation, require that all auction warehouse firms which are 
members of, or may hereafter request membership in, such board of trade for the 
purpose of displaying for sale and selling leaf tobacco, deposit with the board of 
trade prior to the market opening, a copy of a policy of fire insurance and extended 
coverage in a company licensed to do business in North Carolina to fully insure, 
as determined by the board of trade, the market value of the maximum volume of 
tobacco that will be weighed and left displayed for sale on said warehouse floor 
at any time during the marketing season. Warehouses using mechanized conveyor- 
line auction sales where tobacco is not displayed for sale on sales floor would be 
excluded from the requirement of this regulation. 

In determining the market value and maximum volume of tobacco that will be 
weighed and placed on said warehouse floor at any one time, the board of trade shall 
use as criteria the prior season’s official gross average price for that belt, as 
recorded by the North Carolina Department of Agriculture and the maximum limit 
of daily sales, as recommended by the currently functioning flue-cured and burley 
tobacco marketing organizations, applied to each warehouse based on the firm’s 
pro rata share of the market’s maximum limit daily sales opportunity, multiplied 
times the number of days of sales that said warehouse plans to place on sales floor 
at any one time, including any and all tobacco weighed and deposited with the 
warehouse as bailee for future sale. The data relating to the official average price 
and the maximum limits of daily sales shall be assembled and supplied by the North 
Carolina Commissioner of Agriculture or his representative to the board of trade 
in each tobacco market in North Carolina, at least 30 days prior to the opening of 
markets in each belt. 

It shall be unlawful for any person, firm, or corporation to operate an auction 
sale in said market until said policy is so deposited with and approved by the board 
of trade. The board of trade shall enjoin the sale of tobacco by.any warehouse firm 
that falls to so deposit a policy of fire insurance and extended coverage with the 

oard. 

The tobacco boards of trade in the several towns and cities in North Carolina 
are authorized to require as a condition to membership therein the applicants to 
pay a reasonable membership fee and the following schedule of maximum fees 
shall be deemed reasonable, to wit: 
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A membership fee of fifty dollars ($50.00) in those towns in which less than 
three million pounds of tobacco was sold at auction between the dates of August 
20, 1931, and May 1, 1932; a fee of one hundred dollars ($100.00) in those towns 
in which during said period of time more than three million and less than 10 
million pounds of tobacco was sold; a fee of one hundred fifty dollars ($150.00) 
in those towns in which during said period of time more than 10 million and less 
than 25 million pounds of tobacco was sold ; a fee of three hundred dollars ($300.00) 
in those towns in which during said period of time more than 25 million pounds 
of tobacco was sold. 

Membership, in good standing, in a local board of trade shall be deemed a rea- 
sonable requirement by such board of trade as a condition to participating in the 
business of operating a tobacco warehouse or the purchase of tobacco at auction 
therein. 

Membership in the several boards of trade may be divided into two categories: 


(1) Warehousemen ; 
(2) Purchasers of leaf tobacco other than warehousemen. 

Purchasers of leaf tobacco may be: (i) participating or (11) nonparticipating. 
The holder of a membership as a purchaser of leaf tobacco shall have the option 
of becoming, upon written notice to the board of trade, either a participating or 
a nonparticipating member. Individuals, partnerships, and/or corporations who 
are members of tobacco boards of trade, established under this section or coming 
within the provisions of this section, as nonparticipating members shall not par- 
ticipate in or have any voice or vote in the management, conduct, activities, allot- 
ment of sales time, and/or hours, the fixing of dates for the opening or closing 
of tobacco auction markets, or in any other manner or respect. Individuals, part- 
nerships, and/or corporations who are such nonparticipating members in any of the 
several tobacco boards of trade shall not be responsible or liable for any of the acts, 
omissions or commissions of the several tobacco boards of trade. 

It shall be unlawful and punishable as of a misdemeanor for any bidder or pur- 
chaser of tobacco upon warehouse floors to refuse to take and pay for any basket 
or baskets so bid off from the seller when the seller has or has not accepted the 
price offered by the purchaser or bidder of other baskets. Any person suspended 
or expelled from a tobacco board of tirade under the provisions of this section 
may appeal from such suspension to the superior court of the county in which 
said board of trade is located. 

Nothing in this section shall authorize the organization of any association hav- 
ing for its purpose the control of prices or the making of rules and regulations in 
restraint of trade. (1933, c. 268; 1951, c. 383; 1973, c. 96.) 

Editor’s Note. — The 1973 amendment to Correction by Federal Trade Commis- 
added the third, fourth and fifth para- sion, Not Courts. — The Federal Trade 
graphs. Commission rather than the courts has the 

Interests of Warehousemen, Buyers and expertise, the power, and the implements 
Sellers of Tobacco.—The warehousemen- to explore and correct unfair trade regula- 
have an economic stake in the markets’ tions. Eagles v. Harriss Sales Corp., 368 
operations, but the markets exist for the F.2d 927 (4th Cir. 1966). 


purpose of serving the interests of buyers Members Have Technical Representation 
and sellers of tobacco. Those intirests de- through Board. — Under this section, tobacco 
serve inquiry and consideration in an ap- purchasers are, or may be, members of a board 


praisal of any plan containing market re- of trade. To the extent that they are, they have 
strictions and limitations. Robertson v. had technical representation through the board 
Federal Trade Comm’n, 415 F.2d 49 (4th of trade. Roberts v. Fuquay-Varina Tobacco Bd. 
Cir. 1969). of Trade, 405 F.2d 283 (4th Cir. 1968). 

The very nature of leaf tobacco demands By becoming a member of a board a per- 
regulation of its sale, as this section rec- S0n consents to be bound by its reasonable 
ognizes and the decisions of the courts con- regulations. Eagles v. Harriss Sales Corp., 
firm. Eagles v. Harriss Sales Corp., 368 368 F.2d 927 (4th Cir. 1966). ; 
F.2d 927 (4th Cir. 1966). Regulation adjusting divisions of selling 

Unfair Trade Regulations Are Subject time to establish an equitable market par- 
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§ 106-466 


ticipation did not constitute conspiracy, 
monopoly, or an unreasonable restraint of 


GENERAL STATUTES OF NORTH CAROLINA 


§ 106-498 


trade. Eagles v. Harriss Sales Corp., 368 
F.2d 927 (4th Cir. 1966). 


ARTICLE 41. 


Dealers in Scrap Tobacco. 


§ 106-466. Application for license; amount of tax; exceptions. 


Editor’s Note. — Session Laws 1973, c. 476, 
s. 193, effective July 1, 1973, changes the title of 


the Commissioner of Revenue to Secretary of 
Revenue. 


§ 106-468. Display of license; no fixed place of business; agents, etc.; 


licensing of processors, redriers, etc. 


Editor’s Note. — Session Laws 1973, c. 476, 
s. 193, effective July 1, 1973, changes the title of 


the Commissioner of Revenue to Secretary of 
Revenue. 


ARTICLE 44, 
Unfair Practice by Handlers of Frutts and Vegetables. 


§ 106-496. Protection against unfair trade practices.—The Board of 
Agriculture is hereby authorized to make such rules and regulations as it deems 
necessary to protect producers of fruits and vegetables from loss caused by fi- 
nancial irresponsibility and unfair, harmful or unethical trade practices of handlers 
who incur financial liability for the purchase or production of fruits and vegetables. 
A “handler,” as used herein, is a person, firm, corporation or other legal entity or 
his agent or employee who enters into a written contract for the purchase from 
or production by a producer of fruits and vegetables. (1941, c. 359, s. 1; 1971, 
c. 1064, s. 1.) 


Editor’s Note. — The 1971 amendment, 
effective Sept. 1, 1971, rewrote this section. 

Commissioner Is Not Individually Lia- 
ble. — The Commissioner of Agriculture 
could not be held individually liable to 
producers of soybeans for failure to require 
a soybean dealer to obtain a permit to 
operate as a grain dealer and to furnish 


bond as set forth in § 106-496 et seq., since 
the sections did not place a mandatory 
duty on the Commissioner to require per- 
mits or bonds, and there was no liability 
provision in the statute. Etheridge v. 
Graham, 14 N.C. App. 551, 188 S.E.2d 551 
(1972), decided prior to 1971 amendments 
to this Article. 


§ 106-497. Permits required.—A handler of fruits and vegetables shall 
not enter into a written contract with a producer until he obtains a written permit 
from the Commissioner of Agricuiture. The Board of Agriculture may prescribe 
by regulation the form of the application for a permit, the information to be fur- 
nished to the Commissioner by the applicant for a permit and the date for filing 
the application. A permit shall not be issued until the applicant files on or be- 
fore the date set by the Board a written request with the Commissioner and files 
with the request two copies of the applicant’s proposed contract. A penalty of 
twenty-five dollars ($25.00) shall be paid by the applicant if the application is 
filed after the date established by the Board and no permit shall be issued until 
such penalty is paid. Any penalties collected by the Commissioner shall be used to 
help defray the costs of administering Article 44 of Chapter 106. 

This Article shall not apply to transactions by a handler with a producer on a 
cash basis. “Cash” as used herein shall include bank bills, checks drawn on banks 
and bank notes. (1941, c. 359, s. 2; 1971, c. 1064, s. 2.) 

Editor’s Note. — The 1971 amendment, 
effective Sept. 1, 1971, rewrote this section. 


§ 106-498. Bond required.—No permit shall be issued to a handler until 
such handler has furnished the Commissioner of Agriculture a bond satisfactory 
to the Commissioner in an amount of not less than ten thousand dollars ($10,000). 
The Commissioner may require a new bond or he may require the amount of 
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any bond to be increased if he finds it necessary for the protection of the pro- 
ducer. Such bond shall be payable to the State and shall be conditioned upon the 
fulfilling of all financial obligations incurred by the handler with all producers 
with whom the handler contracts. Any producer alleging any injury by the fraud, 
deceit, wilful injury or failure to comply with the terms of any written contract 
by a handler may bring suit on the bond against the principal and his surety in 
any court of competent jurisdiction and may recover the damages found to be 
caused by such acts complained of. (1941, c. 359, s. 3; 1967, c. 154; 1971, c. 
1064, s. 3.) 

Editor’s Note. — The 1971 amendment, 
effective Sept. 1, 1971, rewrote this section 
as previously amended in 1967. 


§ 106-499. Contracts between handlers and producers; approval of 
Commissioner.—All contracts filed with the Commissioner by an applicant shall 
be approved by the Commissioner before a permit is issued. The Commissioner 
may withhold his approval in his discretion if he is of the opinion that the con- 
tract is illegal or unfair to the producer, or that the contractor is insolvent or fi- 
nancially irresponsible, or if for any other cause it reasonably appears to him that 
the contract in question might defeat the purpose of this Article. (1941, c. 359, 
s. 4; 1971, c. 1064, s. 4.) 


Editor’s Note. — The 1971 amendment, 
effective Sept. 1, 1971, rewrote the first sen- 
tence. 


§ 106-500. Additional powers of Commissioner to enforce Article. 
—In order to enforce this Article, the Commissioner of Agriculture, upon his own 
motion or upon the verified complaint of any producer, shall have the following 
additional powers : 


(1) To inspect or investigate transactions for the sale or delivery of fruits 
and vegetables to persons acting as handlers; to require verified re- 
ports and accounts of all authorized handlers; to examine books, ac- 
counts, memoranda, equipment, warehouses, storage, transportation and 
other facilities, fruits and vegetables and other articles connected with 
the business of the handlers; to inquire into failure or refusal of any 
handlers to accept produce under his contracts and to pay for it as 
agreed ; 

(2) To hold hearings after due notice to interested parties and opportunity 
to all to be heard; to administer oaths, take testimony and issue sub- 
poenas ; to require witnesses to bring with them relevant books, papers, 
and other evidence; to compel testimony; to make written findings of 
fact and on the basis of these findings to issue orders in controversies 
before him, and to revoke the permits of persons disobeying the terms 
of this Article or of rules, regulations, and orders made by the Board 
or the Commissioner. Any party disobeying any order or subpoena 
of the Commissioner shall be guilty of contempt, and shall be certified 
to the superior court for punishment. Any party may appeal to the 
superior court from any final order of the Commissioner ; 

(3) To issue all such rules and regulations, with the approval of the Board, 
and to appoint necessary agents and to do all other lawful things nec- 
essary to carry out the purposes of this Article. 

(4) This article will not apply to peanuts and corn grown under contract for 
seed purposes. (1941, c. 359, s. 5; 1971, c. 1064, ss. 5, 6.) 

Editor’s Note. — The 1971 amendment, in subdivision (1) and added_ subdivi- 
effective Sept. 1, 1971, substituted “fruits sion (4). 
and vegetables” for “farm products” twice 
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ARTICLE 49. 
Poultry; Haicheries; Chick Dealers. 


§ 106-539. National poultry and turkey improvement plans.—In or- 
der to promote the poultry industry of the State, the North Carclina Department 
of Agriculture is hereby authorized to cooperate with the United States Depart- 
ment of Agriculture in the operation of the national poultry and turkey improve- 
ment plans. (1945, c. 616, s. 1; 1969, c. 464.) 


Editor’s Note.—The 1969 amendment in- poultry and turkey improvement plans” for 
serted “North Carolina” preceding “De- “national poultry improvement plan” at 
partment of Agriculture” where the phrase’ the end of the section. 
first appears and _ substituted “national 


§ 106-540. Rules and regulations.—After public hearing following 30 
days’ public notice, the North Carolina Board of Agriculture is hereby authorized 
to make such regulations as may be necessary to accomplish the tollowing : 


(1) Carry out the provisions of the national poultry and turkey improve- 
ment plans. 


(2) Set up minimum standards for the operation of hatcheries. 
(3) Regulate hatching egg dealers, chick dealers, poult deaiers, and jobbers. 


(4) Regulate the shipping into this State of baby chicks, turkey poults and 
hatching eggs. 


(5) Facilitate the control and eradication of contagious and infectious dis- 
eases of poultry. (1945, c. 616, s. 2; 1969, c. 464.) 


Editor’s Note.—The 1969 amendment re- 
wrote this section. 


§ 106-541. Definitions.—For the purpose of this article, a hatchery shall 
be defined as any establishment that operates hatchery equipment for the produc- 
tion of baby chicks or poults. A hatching egg dealer, chick dealer or jobber shall 
mean any person, firm or corporation that buys hatching eggs, baby chicks or 
turkey poults and sells or offers them for sale. The term “mixed chicks” or “as- 
sorted chicks” shall mean chicks produced from eggs from purebred females of a 
distinct breed mated to a purebred male of a distinct breed. (1945, c. 616, s. 3; 
1969, c. 464.) 


Editor’s Note.—The 1969 amendment re- 
wrote this section. 


§ 106-542. Hatcheries, chick dealers and others to obtain permit to 
operate.—No person, firm or corporation shall operate a hatchery and no chick 
or hatching egg dealer or jobber shall operate within this State without first ob- 
taining a permit from the Department of Agriculture to so operate. Said permit 
may be cancelled by the Department of Agriculture for violation of this article 
or the regulations promulgated thereunder by the Board of Agriculture. Any per- 
son who is refused a permit or whose permit is revoked may appeal within thirty 
(30) days of such refusal or revocation to the superior court of the county wherein. 
the hatchery is or is sought to be located. (1945, c. 616, s. 4; 1969, c. 464.) 

Editor’s Note. — The 1969 amendment _ sentence and substituted “the superior court of 
deleted “public” preceding “hatchery” and the county wherein the hatchery is or is sought 
inserted “or hatching egg” in the first sentence, to be located” for “any court of competent 
inserted “by the Department of Agriculture” jurisdiction” at the end of the third sentence. 
and “by the Board of Agriculture” in the second 
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§ 106-543. Requirements of national poultry and turkey improve- 
ment plans must be met.—All baby chicks, turkey poults and hatching eggs 
produced, sold or offered for sale shall originate in flocks that meet the require- 
ments of the national poultry and turkey improvement plans as administered by 
the North Carolina Department of Agriculture and the regulations issued by au- 
thority of this article for the control of pullorum disease and other infectious dis- 
eases provided that nothing in this article shall require any hatchery to adopt the 
national poultry improvement plan or national turkey improvement plan. (1945, 
c. 616, s. 5; 1969, c. 464.) 

Editor’s Note.—The 1969 amendment in- tional turkey improvement plan” for ‘na- 
serted “produced” near the beginning of tional poultry improvement plan” near the 
the section, substituted “national poultry middle and at the end of the section and 
and turkey improvement plans” and “na-_ inserted ‘‘and other infectious diseases.” 
tional poultry improvement plan or na- 


§ 106-544. Shipments from out of State.—All baby chicks, turkey poults 
and hatching eggs shipped or otherwise brought into this State shall originate in 
flocks that meet the minimum requirements of pullorum and typhoid disease con- 
trol provided for in this article and the regulations issued by authority of this ar- 
ticle, and shall be accompanied by a certificate approved by the official state agency 
or the livestock sanitary officials of the state of origin certifying same. (1945, c. 
616, s. 6; 1969, c. 464.) 

Editor’s Note.—The 1969 amendment in- 
serted “and typhoid’ near the middle of 
the section. 


§ 106-545. False advertising.—No hatchery, hatchery dealer, chick dealer 
or jobber shall use false or misleading advertising in the sale of their products. 
(1945, c. 616, s. 7; 1969, c. 464.) 

Editor’s Note. — The 1969 amendment ginning of the section and inserted “hatch- 
deleted “public” following ‘‘No” at the be- ery dealer.” 


§ 106-546. Notice describing grade of chicks to be posted.—All 
hatcheries, chick dealers or jobbers offering chicks for sale to the public shall post 
in a conspicuous manner in their place of business a poster furnished by the North 
Carolina Department of Agriculture describing the grade of chicks approved by the 
North Carolina Department of Agriculture. (1945, c. 616, s. 8; 1969, c. 464.) 

Editor’s Note——-The 1969 amendment Carolina’ in two places preceding “De- 
substituted “or” for “and” near the be- partment of Agriculture.” 
ginning of the section and inserted “North 


§ 106-547. Records to be kept.—FEvery hatchery, hatching egg dealer, 
chick dealer or jobber shall keep such records of operation as the regulations of the 
Department of Agriculture may require for the proper inspection of said hatchery, 
dealer or jobber. (1945, c. 616, s. 9; 1969, c. 464.) 

Editor’s Note. — The 1969 amendment 
deleted “public” preceding “hatchery” and 
inserted “hatching egg dealer.” 


§ 106-548. Fees; quarantine; compulsory testing.—For the purpose 
of carrying out the provisions of this article and the regulations issued thereunder, 
the Department of Agriculture is authorized to collect annually from every hatchery 
a fee not to exceed ten dollars ($10.00) where the egg capacity is not more than 
fifty thousand eggs and twenty dollars ($20.00) where the egg capacity is fifty 
thousand to one hundred thousand eggs, and thirty dollars ($30.00) where the 
egg capacity is over one hundred thousand, provided the fee for hatcheries with egg 
capacity not exceeding 1,000 eggs may be waived at the discretion of the Commis- 
sioner of Agriculture. Chick dealers and jobbers shall pay a fee of three dollars 


OT 


§ 106-549 GENERAL STATUTES OF NORTH CAROLINA § 106-549.15 


($3.00) annually, said fees to be used for the enforcement of this article. The. 
North Carolina Board of Agriculture is authorized to establish fee schedules not in 
excess of the actual cost thereof for pullorum and other disease testing, and the 
performance of services such as culling and selecting by Department personnel. 
When the State Veterinarian receives information or has reason to believe that 
pullorum disease or fowl typhoid exists in any poultry or that they have been 
exposed to one of these diseases, he shall promptly cause said poultry to be quaran- 
tined on the premises where located. Said poultry or hatching eggs shall not be 
removed from the premises where quarantined until quarantine has been released 
by the State Veterinarian or his authorized representative. A permit to move such 
infected or exposed poultry to immediate slaughter, or to another premise under 
quarantine, may be issued by the State Veterinarian or his authorized representative. 
The Board of Agriculture is empowered to make regulations under which com- 
pulsory testing of poultry for pullorum disease or fowl] typhoid may be required. 
(1945, c. 616, s. 10; 1969, c. 464.) 
Editor’s Note.—The 1969 amendment re- 
wrote this section. 


§ 106-549. Violation a misdemeanor.—Any person, firm or corporation 
who shall wilfully violate any provision of this article or any rule or regulation duly 
established by authority of this article, shall be guilty of a misdemeanor and shall 
be fined not in excess of five hundred dollars ($500.00) or imprisoned not in excess 
of six months, or both fined and imprisoned, in the discretion of the court. (1945, c. 
616, s. 11; 1969, c. 464.) 


Editor's Note. — The 1969 amendment 
added the provisions as to ine and impris- 
onment. 


ARTICLE 49B. 


Meat Inspection Requirements; Adulteration and Misbranding. 


§ 106-549.15. Definitions.—As used in this article, except as otherwise 
specified, the following terms shall have the meanings stated below: 


(1) “Adulterated” shall apply to any carcass, part thereof, meat or meat food 
product under one or more of the following circumstances: 


a. If it bears or contains any poisonous or deleterious substance which 
may render it injurious to health; but in case the substance is 
not an added substance, such article shall not be considered 
adulterated under this clause if the quantity of such substance 
in or on such article does not ordinarily render it injurious to 
health ; 


b. 1. If it bears or contains (by reason of administration of 
any substance to the live animal or otherwise) any added 
poisonous or added deleterious substance (other than 
one which is (i) a pesticide chemical in or on a raw 
agricultural commodity; (ii) a food additive; or (iii) a 
color additive) which may, in the judgment of the Com- 
missioner make such article fit for human food; 

2. If it is, in whole or in part, a raw agricultural com- 
modity and such commodity bears or contains a pesticide 
chemical which is unsafe within the meaning of section 
408 of the Federal Food, Drug, and Cosmetic Act; 


3. If it bears or contains any food additive which is unsafe 
within the meaning of section 409 of the Federal Food, 
Drug, and Cosmetic Act; 
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(2) 


(9) 


4. If it bears or contains any color additive which is unsafe 
within the meaning of section 706 of the Federal Food, 
Drug, and Cosmetic Act: Provided, that an article which 
is not adulterated under clause 2, 3, or 4 shall neverthe- 
less be deemed adulterated if use of the pesticide chemical, 
food additive, or color additive in or on such article is 
prohibited by order of the Commissioner in establishments 
at which inspection is maintained under this article; 


. If it consists in whole or in part of any filthy, putrid, or decom- 
posed substance or is for any other reason unsound, unhealthful, 
unwholesome, or otherwise unfit for human food; 

d. If it has been prepared, packed, or held under insanitary con- 
ditions whereby it may have become contaminated with filth, 
or whereby it may have been rendered injurious to health; 

If it is, in whole or in part, the product of an animal which has 
died otherwise than by slaughter ; 

If its container is composed, in whole or in part, of any poisonous 
or deleterious substance which may render the contents in- 
jurious to health; 

g. If it has been intentionally subjected to radiation, unless the use of 
the radiation was in conformity with a regulation or exemption 
in effect pursuant to section 409 of the Federal Food, Drug, 
and Cosmetic Act; 

h. If any valuable constituent has been in whole or in part omitted or 
abstracted therefrom;-or if any substance has been substituted, 
wholly or in part therefor; or if damage or inferiority has been 
concealed in any manner; or if any substance has been added 
thereto or mixed or packed therewith so as to increase its bulk 
or weight, or reduce its quality or strength, or make it appear 
better or of greater value than it is; or 

i. If it is margarine containing animal fat and any of the raw material 

used therein consist in whole or in part of any filthy, putrid, or 

decomposed substance. 


Q 


@ 


mh 


“Animal food manufacturer” means any person, firm, or corporation en- 
gaged in the business of manufacturing or processing animal food 
derived wholly or in part from carcasses, or parts or products of the 
carcasses, of cattle, sheep, swine, goats, horses, mules, or other equines. 

“Authorized representative” means the Director of the Meat and Poultry 
Inspection Service of the North Carolina Department of Agriculture. 

“Board” means the North Carolina Board of Agriculture. 

“Capable of use as human food” shall apply to any carcass, or part or 
product of a carcass, of any animal, unless it is denatured or otherwise 
identified as required by regulations prescribed by the Board to deter its 
use as human food, or it is naturally inedible by humans. 

“Commissioner” means the North Carolina Commissioner of Agriculture 
or his authorized representative. 

“Federal Food, Drug, and Cosmetic Act’? means the act so entitled, 
approved June 25, 1938 (52 Stat. 1040), and acts amendatory thereof 
or supplementary thereto. 

“Federal Meat Inspection Act” means the act so entitled approved 
March 4, 1907, (34 Stat. 1260), as amended by the Wholesome Meat 
Act (81 Stat. 584). 


“Firm” means any partnership, association, or other unincorporated busi- 
ness organization. 


(10) “Intrastate commerce” means commerce within this State. 
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(11) “Label” means a display of written, printed, or graphic matter upon 
the immediate container (not including package liners) of any article. 

(12) “Labeling” means all labels and other written, printed, or graphic 
matter (1) upon any article or any of its containers or wrappers, or 
(11) accompanying such article. 

(13) “Meat broker” means any person, firm, or corporation engaged in the 
business of buying or selling carcasses, parts of carcasses, meat, or 
meat food products of cattle, sheep, swine, goats, horses, mules, or 
other equines on commission, or otherwise negotiating purchases or 
sales of such articles other than for his own account or as an employee 
of another person, firm, or corporation. 

(14) “Meat food product” means any product capable of use as human food 
which is made wholly or in part from any meat or other portion of 
the carcass of any cattle, sheep, swine, or goats, excepting products 
which contain meat or other portions of such carcasses only in a rela- 
tively small proportion or historically have not been considered by 
consumers as products of the meat food industry, and which are ex- 
empted from definition as a meat food product by the Board under 
such conditions as it may prescribe to assure that the meat or other 
portions of such carcasses contained in such product are not adulterated 
and that such products are not represented as meat food products. 
This term as applied to food products of equines shall have a meaning 
comparable to that provided in this paragraph with respect to cattle, 
sheep, swine, and goats. 

(15) “Misbranded” shall apply to any carcass, part thereof, meat or meat 
food product under one or more of the following circumstances: 


a. 
b. 
c. 


If its labeling is false or misleading in any particular ; 

If it is offered for sale under the name of another food ; 

If it is imitation of another food, unless its label bears, in type of 
uniform size and prominence, the word “imitation” and im- 
mediately thereafter, the name of the food imitated ; 


. If its container is so made, formed, or filled as to be misleading ; 
. If in a package or other container unless it bears a label show- 


ing (1) the name and place of business of the manufacturer, 
packer, or distributor; and (ii) an accurate statement of the 
quantity of the contents in terms of weight, measure, or numer- 
ical count; provided, that under clause (ii) of this subpara- 
graph e, reasonable variations may be permitted, and exemp- 
tions as to small packages may be established, by regulations 
prescribed by the Board; 

If any word, statement, or other information required by or un- 
der authority of this or the subsequent article to appear on the 
label or other labeling is not prominently placed thereon with 
such conspicuousness (as compared with other words, state- 
ments, designs, or devices, in the labeling) and in such terms 
as to render it likely to be read and understood by the ordinary 
individual under customary conditions of purchase and use; 


. If it purports to be or is represented as a food for which a defini- 


tion and standard of identity or composition has been prescribed 
by regulations of the Board under § 106-549.21 unless (i) it 
conforms to such definition and standard, and (11) its label 
bears the name of the food specified in the definition and stan- 
dard and, insofar as may be required by such regulations, the 
common names of optional ingredients (other than spices, 
flavoring, and coloring) present in such food; 
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(16) 


(17) 


(18) 


(19) 


(20) 


(21) 


(22) 


h. If it purports to be or is represented as a food for which a stan- 
dard or standards of fill of container have been prescribed by 
regulations of the Board under § 106-549.21, and it falls below 
the standard of fill of container applicable thereto, unless its 
label bears, in such manner and form as such regulations spec- 
ify, a statement that it falls below such standard ; 

i. If it is not subject to the provisions of paragraph g, unless its 
label bears (i) the common or usual name of the food, if any 
there be, and (ii) in case it is fabricated from two or more 
ingredients, the common or usual name of each such ingredient ; 
except that spices, flavorings, and colorings may, when autho- 
rized by the Commissioner, be designated as spices, flavorings, 
and colorings without naming each: Provided, that, to the ex- 
tent that compliance with the requirements of clause (ii) of this 
paragraph i is impracticable, or results in deception or un- 
fair competition, exemptions shall be established by regulations 
promulgated by the Board; 

j. If it purports to be or is represented for special dietary uses, un- 
less its label bears such information concerning its vitamin, 
mineral, and other dietary properties as the Board determines 
to be, and by regulations prescribes as, necessary in order fully 
to inform purchasers as to its value for such uses ; 

k. If it bears or contains any artificial flavoring, artificial coloring, 
or chemical preservative, unless it bears labeling stating that 
fact: Provided, that, to the extent that compliance with the 
requirements of this subparagraph k is impracticable, exemp- 
tions shall be established by regulations promulgated by the 
Board; or 

1. If it fails to bear, directly thereon or on its container, as the Board 
may by regulations prescribe, the inspection legend and, unre- 
stricted by any of the foregoing, such other information as the 
Board may require in such regulations to assure that it will not 
have false or misleading labeling and that the public will be 
informed of the manner of handling required to maintain the 
article in a wholesome condition. 


“Official certificate’ means any certificate prescribed by regulations of 
the Board for issuance by an inspector or other person performing 
official functions under this or the subsequent article. 

“Official device” means any device prescribed or authorized by the 
Board for use in applying any official mark. 

“Official inspection legend” means any symbol prescribed by regula- 
tions of the Board showing that an article was inspected and passed 
in accordance with this or the subsequent article. 

“Official mark”’ means the official inspection legend or any other symbol 
prescribed by regulations of the Board to identify the status of any ar- 
ticle or animal under this or the subsequent article. 

“Pesticide chemical,” “food additive,” “color additive,” and “raw agri- 
cultural commodity” shall have the same meanings for purposes of this 
article as under the Federal Food, Drug, and Cosmetic Act. 

“Prepared” means slaughtered. canned, salted, smoked, rendered, boned, 
cut up, or otherwise manufactured or processed. 


“Renderer” means any person, firm, or corporation engaged in the 
business of rendering carcasses, or parts or products of the carcasses. 
of cattle, sheep, swine, goats, horses, mules, or other equines, except 
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rendering conducted under inspection under this article. (1969, c. 893, 


s. 1.) 

Revision of Article. — Session Laws 
1969, c. 893, effective Jan. 1, 1970, re- 
pealed former articles 49B, containing sec- 
tions numbered 106-549.15 through 106- 
549.28, and 49C, containing sections num- 
bered 106-549.29 through 106-549.48, and 
enacted present articles 49B and 49C in 
their place. Former article 49B related to 
voluntary inspection of meat, meat prod- 
ucts and meat by-products, and was cod- 


Session Laws 1969, c. 893, s. 25, pro- 
vides: “This act shall be designated as the 
‘North Carolina Compulsory Meat Inspec- 
tion Act’.” 

Session Laws 1969, c. 893, s. 26, provides, 
in part: “The provisions of article 12 of 
chapter 106 which are inconsistent with 
the provisions of this act shall not apply 
to any meat or meat food product regulated 
herein.” 


ified from Session Laws 1957, c. 1379. 


§ 106-549.16. Statement of purpose.—Meat and meat food products are 
an important source of the nation’s total supply of food. It is essential in the public 
interest that the health and welfare of consumers be protected by assuring that 
meat and meat food products distributed to them are wholesome, not adulterated, 
and properly marked, labeled, and packaged. Unwholesome, adulterated, or mis- 
branded meat or meat food products are injurious to the public welfare, destroy 
markets for wholesome, not adulterated, and properly labeled and packaged meat 
and meat food products, and results in sundry losses to livestock producers and 
processors of meat and meat food products, as well as injury to consumers. The 
unwholesome, adulterated, mislabeled, or deceptively packaged articles can be sold 
at lower prices and compete unfairly with the wholesome, not adulterated, and 
properly labeled and packaged articles, to the detriment of consumers and the 
public generally. It is hereby found that regulation by the Board and cooperation 
by North Carolina and the United States as contemplated by this and the subse- 
quent Article are appropriate to protect the health and welfare of consumers 
and otherwise effectuate the purposes of this and the subsequent Article. (1969, 
c. 893, s. 2; 1971, c. 54; s. 3.) 

Editor's Note. — The 1971 amendment 
substituted “properly” for “property” in the 
third sentence. 


§ 106-549.17. Inspection before slaughter.—For the purpose of pre- 
venting the use in intrastate commerce, as hereinafter provided, of meat and meat 
food products which are adulterated, the Commissioner shall cause to be made, by 
inspectors appointed for that purpose, an examination and inspection of all cattle, 
sheep, swine, goats, horses, mules, and other equines before they shall be allowed to 
enter into any slaughtering, packing, meat-canning, rendering, or similar establish- 
ment in this State in which slaughtering and preparation of meat and meat food 
products of such animals are conducted for intrastate commerce; and all cattle, 
sheep, swine, goats, horses, mules, and other equines found on such inspection 
to show symptoms of disease shall be set apart and slaughtered separately from all 
other cattle, sheep, swine, goats, horses, mules, or other equines, and when so 
slaughtered, the carcasses of said cattle, sheep, swine, goats, horses, mules, or other 
equines shall be subject to a careful examination and inspection, all as provided 
by the rules and regulations to be prescribed by the Board as herein provided for. 
(1969 °C.189.3,- Siadn) 


§ 106-549.18. Inspection; stamping carcass.—For the purposes herein- 
before set forth the Commissioner shall cause to be made by inspectors appointed 
for that purpose, as hereinafter provided, a post mortem examination and inspec- 
tion of the carcasses and parts thereof of all cattle, sheep, swine, goats, horses, 
mules, and other equines, capable of use as human food, to be prepared at any 
slaughtering, meat-canning, salting, packing, rendering, or similar establishment 
in this State in which such articles are prepared for intrastate commerce; and the 


102 


§ 106-549.19 1974 CUMULATIVE SUPPLEMENT § 106-549.21 


carcasses and parts thereof of all such animals found to be not adulterated shall be 
marked, stamped, tagged, or labeled, as “Inspected and Passed”; and said inspec- 
tors shall label, mark, stamp, or tax as “Inspected and Condemned,” all carcasses 
and parts thereof of animals found to be adulterated; and all carcasses and parts 
thereof thus inspected and condemned shall be destroyed for food purposes by the 
said establishment in the presence of an inspector, and the Commissioner or his 
authorized representative may remove inspectors from any such establishment which 
fails to so destroy any such condemned carcass or part thereof, and said inspectors, 
after said first inspection shall, when they deem it necessary, reinspect said car- 
casses or parts thereof to determine whether since the first inspection the same 
have become adulterated and if any carcass or any part thereof shall, upon exami- 
nation and inspection subsequent to the first examination and inspection, be found 
to be adulterated, it shall be destroyed for food purposes by the said establishment 
in the presence of an inspector, and the Commissioner or his authorized represen- 
tative may remove inspectors from any establishment which fails to [do] so de- 
stroy any such condemned carcass or part thereof. (1969, c. 893, s. 4.) 

Editor’s Note.—The word “do,” which is out above, appears in the 1969 act, but 
enclosed in brackets in the section as set would seem to be superfluous. 


§ 106-549.19. Application of article; place of inspection. — The 
foregoing provisions shall apply to all carcasses or parts of carcasses of cattle, 
sheep, swine, goats, horses, mules, and other equines or the meat or meat products 
thereof, capable of use as human food, which may be brought into any slaughtering, 
meat-canning, salting, packing, rendering, or similar establishment, where inspec- 
tion under this article is maintained, and such examination and inspection shall be 
had before the said carcasses or parts thereof shall be allowed to enter into any 
department wherein the same are to be treated and prepared for meat food prod- 
ucts ; and the foregoing provisions shall also apply to all such products which, after 
having been issued from any such slaugicering, meat-canning, salting, packing, 
rendering, or similar establishment, shall be returned to the same or to any similar 
establishment where such inspection is maintained. The Commissioner or his au- 
thorized representative may limit the entry of carcasses, part of carcasses, meat 
and meat food products, and other materials into any establishment at which in- 
spection under this article is maintained, under such conditions as he may pre- 
scribe to assure that allowing the entry of such articles into such inspected estab- 
lishments will be consistent with the purposes of this and the subsequent article. 


(1969, c. 893, s. 5.) 


§ 106-549.20. Inspectors access to businesses.—For the purposes here- 
inbefore set forth the Commissioner or his authorized representative shall cause 
to be made by inspectors appointed for that purpose an examination and inspection 
of all meat food products prepared in any slaughtering, meat-canning, salting. 
packing, rendering, or similar establishment, where such articles are prepared for 
intrastate commerce and for the purposes of any examination and inspection said 
inspectors shall have access at all times during regular business hours to every 
part of said establishment; and said inspectors shall mark, stamp, tag, or label as 
“North Carolina Department of Agriculture Inspected and Passed’ all such prod- 
ucts found to be not adulterated; and said inspectors shall label, mark, stamp, or 
tag as “North Carolina Department of Agriculture Inspected and Condemned” all 
such products found adulterated, and all such condemned meat food products shall 
be destroyed for food purposes, as hereinbefore provided, and the Commissioner 
or his authorized representative may remove inspectors from any establishment 
which fails to so destroy such condemned meat food products. (1969, c. 893, s. 6.) 


§ 106-549.21. Stamping container or covering; regulation of con- 
tainer.—(a) When any meat or meat food product prepared for intrastate com- 
merce which has been inspected as hereinbefore provided and marked “North Caro- 
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lina Department of Agriculture Inspected and Passed” shall be placed or packed in 
any can, pot, tin, canvas, or other receptacle or covering in any establishment where 
inspection under the provisions of this article is maintained, the person, firm, or 
corporation preparing said product shall cause a label to be attached to said can, 
pot, tin, canvas, or other receptacle or covering, under supervision of an inspector, 
which label shall state that the contents thereof have been “North Carolina De- 
partment of Agriculture Inspected and Passed” under the provisions of this article, 
and no inspection and examination of meat or meat food products deposited or in- 
closed in cans, tins, pots, canvas, or other receptacle or covering in any establish- 
ment where inspection under the provisions of this article is maintained shall be 
deemed to be complete until such meat or meat food products have been sealed or 
inclosed in said can, tin, pot, canvas, or other receptacle or covering under the 
supervision of an inspector. 

(b) All carcasses, parts of carcasses, meat and meat food products inspected at 
any establishment under the authority of this article and found to be not adul- 
terated, shall at the time they leave the establishment bear, in distinctly legible 
form, directly thereon or on their containers, as the Commissioner or authorized 
representative may require, the information required under subdivision (15) of 


§ 106-549.15. 


(c) The Board whenever it determines such action is necessary for the pro- 
tection of the public, may prescribe: 


(1) The styles and sizes of type to be used with respect to material required 
to be incorporated in labeling to avoid false or misleading labeling of 
any articles or animals subject to this and the subsequent article; 

(2) Definitions and standards of identity or composition for articles sub- 
ject to this article and standards of fill of container for such articles 
not inconsistent with any such standards established under the Federal 
Food, Drug, and Cosmetic Act, or under the Federal Meat Inspection 
Act, and there shali be consultation between the Commissioner or his 
authorized representative and the Secretary of Agriculture of the 
United States prior to the issuance of such standards to avoid incon- 
sistency between such standards and the federal standards. 


(d) No article subject to this title shall be sold or offered for sale by any per- 
son, firm, or corporation, in intrastate commerce, under any name or other mark- 
ing or labeling which is false or misleading, or in any container of a misleading 
form or size, but established trade names and other marking and labeling and con- 
tainers which are not false or misleading, and which are approved by the Com- 
missioner or his authorized representative, are permitted. 

(e) If the Commissioner or his authorized representative has reason to believe 
that any marking or labeling or the size or form of any container in use or proposed 
for use with respect to any article subject to this title is false or misleading in any 
particular, he may direct that such use be withheld unless the marking, labeling, 
or container is modified in such manner as he may prescribe so that it will not be 
false or misleading. If the person, firm, or corporation using or proposing to use 
the marking, labeling or container does not accept the determination of the Com- 
missioner or his authorized representative, such person, firm, or corporation may 
request a hearing, but the use of the marking, labeling, or container shall, if the 
Commissioner so directs, be withheld pending hearing and final determination by 
the Commissioner. Any such determination by the Commissioner shall be conclu- 
sive unless, within thirty days after receipt of notice of such final determination, 
the person, firm, or corporation adversely affected thereby appeals to the Superior 
Court of Wake County. Such appeal shall be under the provision of article 33 of 
chapter 143 of the General Statutes. (1969, c. 893, s. 7.) 


§ 106-549.22. Rules and regulations of Board.—The Commissioner or 
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his authorized representative shall cause to be made, by experts in sanitation, or 
by other competent inspectors, such inspection of all slaughtering, meat-canning, 
salting, packing, rendering, or similar establishments in which cattle, sheep, swine, 
goats, horses, mules, and other equines are slaughtered and the meat and meat 
food products thereof are prepared for intrastate commerce as may be necessary to 
inform himself concerning the sanitary conditions of the same, and the Board 
shall prescribe the rules and regulations of sanitation under which such establish- 
ments shall be maintained ; and where the sanitary conditions of any such establish- 
ment are such that the meat or meat food products are rendered adulterated, the 
Commissioner or his authorized representative shall refuse to allow said meat or 
meat food products to be labeled, marked, stamped, or tagged as “North Carolina 
Department of Agriculture Inspected and Passed.” (1969, c. 893, s. 8.) 

Cross Reference.—As to agreements be- ture concerning inspection of establish- 
tween county or district health depart- ments listed in this section, see § 130-17.1. 
ments and the Commissioner of Agricul- 


§ 106-549.23. Prohibited slaughter, sale, and transportation. — No 
person, firm, or corporation shall, with respect to any cattle, sheep, swine, goats, 
horses, mules, or other equines, or any carcasses, parts of carcasses, meat or meat 
food products of any such animals— 


(1) Slaughter any such anima!s or prepare any such articles which are ca- 
pable of use as human food, at any establishment preparing such articles 
for intrastate commerce, except in compliance with the requirements 
of this and the subsequent article. 

(2) Sell, transport, offer for sale or transportation, or receive for transpor- 
tation, in intrastate commerce: 


a. Any such articles which (i) are capable of use as human food, 
and (ii) are adulterated or misbranded at the time of such sale, 
transportation, offer for sale or transportation, or receipt for 
transportation ; or, 

b. Any articles required to be inspected under this article unless they 
have been so inspected and passed, or 

c. Do, with respect to any such articles which are capable of use as 
human food, any act while they are being transported in in- 
trastate commerce or held for sale after such transportation, 
which is intended to cause or has the effect of causing such 
articles to be adulterated or misbranded. (1969, c. 893, s. 9.) 


§ 106-549.24. Prohibited acts regarding certificate.—(a) No brand 
manufacturer, printer, or other person, firm, or corporation shall cast, print, litho- 
graph, or otherwise make any device containing any official mark or simulation 
thereof, or any label bearing any such mark or simulation, or any form of official 
certificate or simulation thereof, except as aut..orized by the Commissioner or 
his authorized representative. 


(b) No person, firm, or corporation shall 

(1) Forge any official device, mark or certificate ; 

(2) Without authorization from the Commissioner or his authorized repre- 
sentative use any official device, mark, or certificate, or simulation 
thereof, or alter, detach, deface, or destroy any official device, mark, or 
certificate ; 

(3) Contrary to the regulations prescribed by the Board, fail to use, or to 
detach, deface, or destroy any official device, mark, or certificate ; 

(4) Knowingly possess, without promptly notifying the Commissioner or 
his authorized representative, any official device or any counterfeit, 
simulated, forged, or improperly altered official certificate or any de- 
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vice or label or any carcass of any animal, or part or product thereof, 
bearing any counterfeit, simulated, forged, or improperly altered official 
mark ; 

(5) Knowingly make any false statement in any shipper’s certificate or other 
nonofficial or official certificate provided for in the regulations pre- 
scribed by the Board; 

(6) Knowingly represent that any article has been inspected and passed, or 
exempted, under this article when, in fact, it has, respectively, not been 
so inspected and passed, or exempted. (1969, c. 893, s. 10.) 


§ 106-549.25. Slaughter, sale and transportation of equine car- 
casses.—No person, firm, or corporation shall sell, transport, offer for sale or 
transportation, or receive for transportation, in intrastate commerce, any carcasses 
of horses, mules, or other equines or parts of such carcasses, or the meat or meat 
food products thereof, unless they are plainly and conspicuously marked or labeled 
or otherwise identified as required by regulations prescribed by the Board to show 
the kinds of animals from which they were derived. When required by the Com- 
missioner or his authorized representative, with respect to establishments at 
which inspection is maintained under this article, such animals and their car- 
casses, parts thereof, meat and meat food products shall be prepared in establish- 
ments separate from those in which cattle, sheep, swine, or goats are slaughtered 
or their carcasses, parts thereof, meats or meat food products are prepared. (1969, 
Ceovorsi lie) 


§ 106-549.26. Inspection of establishment; bribery of or malfea- 
sance of inspector.—The Commissioner or his authorized representative shall 
appoint from time to time inspectors to make examination and inspection of all 
cattle, sheep, swine, goats, horses, mules, and other equines the inspection of 
which is hereby provided for, and of all carcasses and parts thereof, and of all 
meats and meat food products thereof, and of the sanitary conditions of all estab- 
lishments in which such meat and meat food products hereinbefore described are 
prepared; and said inspectors shall refuse to stamp, mark, tag or label any car- 
cass or any part thereof, or meat food product therefrom, prepared in any estab- 
lishment hereinbefore mentioned, until the same shall have actually been inspected 
and found to be not adulterated; and shall perform such other duties as are pro- 
vided by this and the subsequent article and by the rules and regulations to be 
prescribed by said Board and said Board shall, from time to time, make such 
rules and regulations as are necessary for the efficient execution of the provisions 
of this and the subsequent article, and all inspections and examinations made 
under this article shall be such and made in such manner as described in the rules 
and regulations prescribed by said Board not inconsistent with the provisions of 
this article and as directed by the Commissioner or his authorized representative. 
Any person, firm, or corporation, or any agent or employee of any person, firm, 
or corporation, who shall give, pay, or offer, directly or indirectly, to any in- 
spector, or any other officer or employee of this State authorized to perform any 
of the duties prescribed by this and the subsequent article or by the rules and 
regulations of the Board or by the Commissioner or his authorized representa- 
tive any money or other thing of value, with intent to influence said inspector, or 
other officer or employee of this State in the discharge of any duty herein pro- 
vided for, shall be deemed guilty of a felony and, upon conviction thereof, shall 
be punished by a fine not less than five hundred dollars ($500.00) nor more than 
ten thousand dollars ($10,000.00) and by imprisonment for not less than one 
year nor more than three years; and any inspector, or other officer or employee 
of this State authorized to perform any of the duties prescribed by this article 
who shall accept any money, gift, or other thing of value from any person, firm, 
or corporation, or officers, agents, or employees thereof, given with intent to 
influence his official action, or who shall receive or accept from any person, firm, 
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or corporation engaged in intrastate commerce any gift, money, or other thing 
of value given with any purpose or intent whatsoever, shall be deemed guilty of 
a felony and shall, upon conviction thereof, be summarily discharged from office 
and shall be punished by a fine not less than five hundred dollars ($500.00) nor 
more than ten thousand dollars ($10,000.00) and by imprisonment for not less 
than one year nor more than three years. (1969, c. 893, s. 12.) 


§ 106-549.27. Exemptions from Article.—(a) The provisions of this 
Article requiring inspection of the slaughter of animals and the preparation of the 
carcasses, parts thereof, meat and meat food products at establishments conduct- 
ing such operations st: ll not 


(1) Apply to the slaughtering by any person of animals of his own raising, 
and the preparation by him and transportation in intrastate commerce 
of the carcasses, parts thereof, meat and meat food products of such 
animals exclusively for use by him and members of his household 
and his nonpaying guests and employees ; nor 

(2) To the custom slaughter by any person, firm, or corporation of cattle, 
sheep, swine or goats delivered by the owner thereof for such slaugh- 
ter, and the preparation by such slaughterer and transportation in 
intrastate commerce of the carcasses, parts thereof, meat and meat food 
products of such animals, exclusively for use, in the household of such 
owner, by him, and members of his household and his nonpaying 
guests and employees: Provided, that all carcasses, parts thereof, meat 
and meat food products derived from custom slaughter shall be iden- 
tified as required by the Commissioner, during all phases of slaugh- 
tering, chilling, cooling, freezing, packing, meat canning, rendering, 
preparation, storage and transportation; provided further, that the 
custom slaughterer does not engage in the business of buying or sell- 
ing any carcasses, parts thereof, meat or meat food products of any 
cattle, sheep, swine, goats or equines, capable of use as human food, 
unless the carcasses, parts thereof, meat or meat food products have 
been inspected and passed and are identified as having been inspected 
and passed by the Commissioner or the United States Department 
of Agriculture. 


(b) The provisions of this Article requiring inspection of the slaughter of ani- 
mals and the preparation of carcasses, parts thereof, meat and meat food products 
shall not apply to operations of types traditionally and usually conducted at re- 
tail stores and restaurants, when conducted at any retail store or restaurant or 
similar retail-type establishment for sale in normal retail quantities or service of 
such articles to consumers at such establishments. Meat food products coming 
under this paragraph may be stored, processed, or prepared at any freezer locker 
plant provided such meat food products are identified and kept separate and apart 
from other meat food products bearing the official mark of inspection while in the 
freezer locker plant. 


(c) In order to accomplish the objectives of this Article, the Commissioner 
shall exempt any other operations which the Commissioner shall determine would 
best be exempted to further the purposes of this Article, to the extent such ex- 
emptions conform to the Federal Meat Inspection Act and the regulations there- 
under. 

(d) The slaughter of animals and preparation of articles referred to in para- 
graphs (a) (2) and (b) of this section shall be conducted in accordance with 
such sanitary conditions as the Board may by regulations prescribe. Willful vio- 
lation of any such regulation is a misdemeanor and punishable by a fine of not 
over five hundred dollars ($500.00) and imprisonment for not over six months 
or both fine and imprisonment. 
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§ 106-549.29 


(e) The adulteration and misbranding provisions of this title, other than the 
requirement of the inspection legend, shall apply to articles which are not re- 


quired to be inspected under this section 


Editor’s Note. — The 1971 amendment 
deleted the former second, third and fourth 
sentences of subsection (b), exempting any 
person selling to a consumer not more 
than $2,000.00 in retail value of any meat 
food product produced and raised on his 
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own land in any one year, defining “per- 
son” and requiring the keeping of records 
of such sales. The amendment also in- 
serted “bearing the official mark of inspec- 
tion” in the present second sentence of 
subsection (b). 


§ 106-549.28. Regulation of storage of meat.—The Board may by 
regulations prescribe conditions under which carcasses, parts of carcasses, meat, 
and meat food products of cattle, sheep, swine, goats, horses, mules, or other 
equines, capable of use as human food, shall be stored or otherwise handled by 
any person, firm, or corporation engaged in the business of buying, selling, freez- 
ing, storing, or transporting, in or for intrastate commerce, such articles, when- 
ever the Board deems such action necessary to assure that such articles will not 
be adulterated or misbranded when delivered to the consumer. Willful violation 
of any such regulation is a misdemeanor and punishable by a fine of not over five 
hundred dollars ($500.00) and imprisonment for not over six months or both 
fine and imprisonment. (1969, c. 893, s. 14.) 


ArTICLE 49C. 


Federal and State Cooperation as to Meat Inspection; Implementation 
of Inspection. 


§ 106-549.29. North Carolina Department of Agriculture responsi- 
ble for cooperation.—(a) The North Carolina Department of Agriculture is 
hereby designated as the State agency which shall be responsible for cooperating 
with the Secretary of Agriculture of the United States under the provisions 
of section 301 of the Federal Meat Inspection Act and such agency is directed to 
cooperate with the Secretary of Agriculture of the United States in developing 
and administering the meat inspection program of this State under this and the 
previous article in such a manner as will effectuate the purposes of this and the 
previous article. 

(b) In such cooperative efforts, the North Carolina Department of Agricul- 
ture is authorized to accept from said Secretary advisory assistance in planning 
and otherwise developing the State program, technical and laboratory assistance 
and training (including necessary curricular and instructional materials and equip- 
ment), and financial and other aid for administration of such a program. The 
North Carolina Department of Agriculture is further authorized to spend public 
funds of this State appropriated for administration of this and the previous article 
to pay fifty per centum (50%) of the estimated total cost of the cooperative pro- 


am. 

(c) The North Carolina Department of Agriculture is further authorized to 
recommend to the said Secretary of Agriculture such officials or employees of this 
State as the Commissioner shall designate, for appointment to the advisory com- 
mittees provided for in section 301 of the Federal Meat Inspection Act; and the 
Commissioner or his authorized representative shall serve as the representative of 
the Governor for consultation with said Secretary under paragraph (c) of section 
301 of said act. (1969, c. 893, s. 15.) 

Revision of Article. — Session Laws 
1969, c. 893, effective Jan. 1, 1970, re- 


acted present articles 49B and 49C in their 
place. Former article 49C related to 


pealed former articles 49B, containing sec- 
tions numbered 106-549.15 through 106- 
549.28, and 49C, containing sections num- 
bered 106-549.29 through 106-549.48, and en- 
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compulsory meat inspection and was cod- 

ified from Session Laws 1961, c. 719. 
Session Laws 1969, c. 893, s. 25, pro- 

vides: “This act shall be designated as the 
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‘North Carolina Compulsory Meat Inspec- chapter 106 which are inconsistent with 
tion Act’.” the provisions of this act shall not apply 


Session Laws 1969, c. 893, s. 26, provides, to any meat or meat food product regulated 
in part: “The provisions of article 12 of herein.” 


§ Baits -1: Repealed by Session Laws 1969, c. 893, s. 26, effective 
January 1, h 


§ 106-549.30. Refusa! of Commissioner to inspect and certify meat. 
—The Commissioner may (for such period, or indefinitely, as he deems necessary 
to effectuate the purposes of this and the previous Article) refuse to provide, or 
withdraw, inspection service under Article 49B with respect to any establishment 
if he determines, after opportunity for a hearing is accorded to the applicant for, 
or recipient of, such service, that such applicant or recipient is unfit to engage in 
any business requiring inspection under Article 49B because the applicant or recip- 
ient, or anyone responsibly connected with the applicant or recipient, has been con- 
victed, in any federal or state court, of (i) any felony, or (ii) more than one vio- 
lation of any law, other than a felony, based upon the acquiring, handling, or dis- 
tributing of unwholesome, mislabeled, or deceptively packaged food or upon fraud 
in connection with transactions in food. This section shall not affect in any way 
other provisions of this or the previous Article for withdrawal of inspection ser- 
vices under Article 49B from establishments failing to maintain sanitary conditions 
or to destroy condemned carcasses, parts, meat or meat food products. 

For the purpose of this section a person shall be deemed to be responsibly con- 
nected with the business if he was a partner, officer, director, holder, or owner of 
ten per centum or more of its voting stock or employee in a managerial or executive 
capacity. The determination and order of the Commissioner with respect thereto 
under this section shall be final and conclusive unless the affected applicant for, or 
recipient of, inspection service files application for judicial review within thirty 
days after the effective date of such order in the appropriate court as provided in 


§ 106-549.33. (1969, c. 893, s. 16.) 


§ 106-549.31. Enforcement against uninspected meat. — Whenever 
any carcass, part of a carcass, meat or meat food product of cattle, sheep, swine, 
goats, horses, mules, or other equines, or any product exempted from the definition 
of a meat food product, or any dead, dying, disabled, or diseased cattle, sheep, 
swine, goat, or equine is found by any inspector of the Meat and Poultry Inspection 
Service of the North Carolina Department of Agriculture upon any premises 
where it is held for purposes of, or during or after distribution in intrastate com- 
merce, and there is reason to believe that any such article is adulterated or mis- 
branded and is capable of use as human food, or that it has not been inspected, 
in violation of the provisions of article 49B or of the Federal Meat Inspection Act 
or the Federal Food, Drug and Cosmetic Act, or that such article or animal has 
been or is intended to be, distributed in violation of any such provisions, it may be 
detained by such inspector, upon approval of his supervisor, for a period not to 
exceed twenty days, pending action under § 106-549.33, and shall not be moved by 
any person, firm, or corporation from the place at which it is located when so 
detained, until released by the area supervisor of the Meat and Poultry Inspection 
Service. All official marks may be required by such inspector to be removed from 
such article or animal before it is released unless it appears to the satisfaction of the 
area supervisor that the article or animal is eligible to retain such marks. (1969, 


c. 893, s. 17.) 


§ 106-549.32. Enforcement against condemned meat; appeal.—(a) 
Any carcass, part of a carcass, meat or meat food product of cattle, sheep, swine, 
goats, horses, mules or other equines, or any dead, dying, disabled, or diseased 
cattle, sheep, swine, goat, or equine, that is being transported in intrastate com- 
merce, or is held for sale in this State after such transportation, and that (i) is or 
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has been prepared, sold, transported or otherwise distributed or offered or re- 
ceived for distribution in violation of this or the previous article, or (ii) is capable 
of use as human food and is adulterated or misbranded, or (iii) in any other way 
is in violation of this or the previous article, shall be liable to be proceeded against 
and seized and condemned, at any time, on a complaint in any proper court as 
provided in § 106-549.33 within the jurisdiction of which the article or animal is 
found. If the article or animal is condemned it shall, after entry of the order be 
disposed of by destruction or sale as the court may direct and the proceeds, if 
sold, less the court costs and fees, and storage and other proper expenses, shall be 
paid into the general fund of this State, but the article or animals shall not be sold 
contrary to the provisions of this or the previous article. Provided, that upon the 
execution and delivery of a good and sufficient bond conditioned that the article or 
animal shall not be sold or otherwise disposed of contrary to the provisions of 
this or the previous article, the court may direct that such article or animal be de- 
livered to the owner thereof subject to such supervision by the authorized repre- 
sentative of the Commissioner as is necessary to insure compliance with the appli- 
cable laws. When an order of condemnation is entered against the article or animal 
and it is released under bond, or destroyed, court costs and fees, and storage and 
other proper expenses shall be awarded against the person, if any, intervening as 
claimant of the article or animal. The proceedings in such cases shall be heard by 
the superior court without a jury, with the right of the aggrieved party to appeal 
to the Court of Appeals, and all such proceedings shall be at the suit of and in the 
name of this State. No appeal shall lie from the Court of Appeals. 

(b) The provisions of this section shall in no way derogate from authority for 
condemnation or seizure conferred by other provisions of this or the previous 
article, or other laws. (1969, c. 893, s. 18.) 


§ 106-549.33. Jurisdiction of superior court. — The superior court is 
vested with jurisdiction specifically to enforce, and to prevent and restrain viola- 
tions of this and the previous article, and shall have jurisdiction in all other kinds 
of cases arising under this and the previous article, provided however, all prosecu- 
tions for criminal violations under this and the previous article shall be in any 
court having jurisdiction over said violation. (1969, c. 893, s. 19.) 


§ 106-549.34. Interference with inspector.—Any person who willfully 
assaults, resists, opposes, impedes, intimidates, or interferes with any person while 
engaged in or on account of the performance of his official duties under this or the 
previous article shall be guilty of a misdemeanor and fined not more than five 
hundred dollars ($500.00) or imprisoned for not more than six months or both 
fined and imprisoned. For the purposes of this section, “impede,” “oppose,” and 
“intimidate,” or “interfere” shall include, but not be limited to, the use of profane 
and indecent language, or any act or gesture, verbal or nonverbal, which tends to 
cast disrespect on an inspector or the Meat and Poultry Inspection Se:vice. Who- 
ever, in the commission of any such acts, uses a deadly weapon, shall be fined not 
less than two hundred fifty dollars ($250.00) or not more than one thousand 
dollars ($1,000.00) or imprisoned not less than one year or not more than two 
years, or both. (1969, c. 893, s. 20.) 


§ 106-549.35. Punishment for violation. — (a) Any person, firm, or 
corporation who violates any provision of this or the previous article or any regula- 
tion of the Board for which no other criminal penalty is provided by this or the 
previous article shall upon conviction be subject to imprisonment for not more than 
six months, or a fine of not more than five hundred dollars ($500.00), or both such 
imprisonment and fine; but if such violation involves intent to defraud, or any 
distribution or attempted distribution of an article that is adulterated (except as 
defined in § 106-549.15 (1) h, such person, firm or corporation shall be subject to 
imprisonment for not more than three years or a fine of not more than ten thou- 
sand dollars ($10,000.00) or both: Provided, that no person, firm, or corporation 
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shall be subject to penalties under this section for receiving for transportation any 
article or animal in violation of this or the previous article if such receipt was 
made in good faith, unless such person, firm, or corporation refuses to furnish on 
request of a representative of the Meat and Poultry Inspection Service the name 
and address of the person from whom he received such article or animal, and copies 
of Fa documents, if any there be, pertaining to the delivery of the article or animal 
to him. 


(b) Nothing in this article shall be construed as requiring the Commissioner 
or his authorized representative to report for prosecution or for the institution 
of condemnation or injunction proceedings, minor violations of this article when- 
ever he believes that the public interest will be adequately served by a suitable 
written notice of warning. (1969, c. 893, s. 21.) 


§ 106-549.36. Gathering information; reports required; use of sub- 
poena.—(a) The Commissioner shall also have power— 


(1) To gather and compile information concerning and, to investigate from 
time to time the organization, business, conduct, practices, and manage- 
ment of any person, firm, or corporation engaged in intrastate com- 
merce, and the relation thereof to other persons, firms, or corporations ; 


(2) To require, by general or special orders, persons, firms, and corporations 
engaged in intrastate commerce, or any class of them, or any of them to 
file with the Commissioner, in such form as the Commissioner may 
prescribe, annual or special, or both annual and special, reports or 
answers in writing to specific questions, furnishing to the Commissioner 
such information as he may require as to the organization, business, 
conduct, practices, management, and relation to other persons, firms, 
and corporations, of the person, firm, or corporation filing such reports 
or answers in writing. Such reports and answers shall be made under 
oath, or otherwise, as the Commissioner may prescribe, and shall be 
filed with the Commissioner within such reasonable period as the Com- 
missioner may prescribe, unless additional time be granted in any case 
by the Commissioner. | 


(b) For the purposes of this and the previous article the Commissioner shall at 
all reasonable times have access to, for the purpose of examination, and the right to 
copy any documentary evidence of any person, firm, or corporation being investi- 
gated or proceeded against, and may require by subpoena the attendance and 
testimony of witnesses and the production of all documentary evidence of any 
person, firm, or corporation relating to any matter under investigation. The 
Commissioner may sign subpoenas and may administer oaths and affirmations, 
examine witnesses, and receive evidence. 


(1) Such attendance of witnesses, and the production of such documentary 
evidence, may be required at any designated place of hearing. In case of 
disobedience to a subpoena the Commissioner may invoke the aid of 
any court designated in § 106-549.33 in requiring the attendance and 
testimony of witnesses and the production of documentary evidence. 


(2) Any of the courts designated in § 106-549.33 within the jurisdiction of 
which such inquiry is carried on may, in case of contumacy or refusal 
to obey a subpoena issued to any person, firm, or corporation, issue an 
order requiring such person, firm, or corporation, to appear before the 
Commissioner or to produce documentary evidence if so ordered, or to. 
give evidence touching the matter in question; and any failure to obey 
such order of the court may be punished by such court as a contempt 
thereof. 


(3) Upon the application of the Attorney General of this State at the request 
of the Commissioner, the superior court shall have jurisdiction to issue 
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writs of mandamus commanding any person, firm, or corporation to 
comply with the provisions of this or the previous article or any order 
of the Commissioner made in pursuance thereof. 


(4) The Commissioner may order testimony to be taken by deposition in any 
proceeding or investigation pending under this article at any stage of 
such proceeding or investigation. Such depositions may be taken before 
any person designated by the Commissioner and having power to ad- 
minister oaths. Such testimony shall be reduced to writing by the person 
taking the deposition, or under his direction and shall then be sub- 
scribed by the deponent. Any person may be compelled to appear and 
depose and to produce documentary evidence in the same manner as 
witnesses may be compelled to appear and testify and produce docu- 
mentary evidence before the Commissioner as hereinbefore provided. 

(5) Witnesses summoned before the Commissioner shall be paid the same 
fees and mileage that are paid witnesses in the courts of this State, and 
witnesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like services 
in such courts. 

(6) No person, firm, or corporation shall be excused from attending and 
testifying or from producing books, papers, schedules of charges, 
contracts, agreements, or other documentary evidence before the Com- 
missioner or in obedience to the subpoena of the Commissioner whether — 
such subpoena be signed or issued by him or his delegate, or in any 
cause or proceedings, criminal or otherwise, based upon or growing 
out of any alleged violation of this or the previous article, or of any 
amendments thereto, on the ground or for the reason that the testimony — 
or evidence, documentary or otherwise, required of him or it may 
tend to incriminate him or it or subject him or it to a penalty or 
forfeiture; but no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or 
thing concerning which he is compelled, after having claimed his 
privilege against self-incrimination, to testify or produce evidence, — 
documentary or otherwise, except that any person so testifying shall 
not be exempt from prosecution and punishment for perjury committed — 
in so testifying. | 


(c) Any person, firm, or corporation that shall neglect or refuse to attend 
and testify or to answer any lawful inquiry, or to produce documentary evidence, if” 
in his or its power to do so, in obedience to the subpoena or lawful requirement of © 
the Commissioner shall be guilty of a misdemeanor and upon conviction thereof by © 
a court of competent jurisdiction shall be punished by a fine of not more than five” 
hundred dollars ($500.00) or by imprisonment for not more than six months or by — 
both such fine and imprisonment. | 


(1) Any person, firm, or corporation that shall willfully make, or cause to be 
made, any false entry or statement of fact in any report required to 
be made under this article, or that shall willfully make, or cause to be 
made, any false entry in any account, record, or memorandum kept by 
any person, firm, or corporation subject to this article or that shall 
willfully neglect or fail to make, or to cause to be made, full, true, and_ 
correct entries in such accounts, records, or memoranda, of all facts” 
and transactions appertaining to the business of such person, firm, or 
corporation, or that shall willfully remove out of the jurisdiction of this 
State, or willfully mutilate, alter, or by any other means falsify any 
documentary evidence of any such person, firm, or corporation or that_ 
shall willfully refuse to submit to the Commissioner or to any of his- 
authorized agents, for the purpose of inspection and taking copies, any 
documentary evidence of any such person, firm, or corporation in his— 


a 
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possession or within his control, shall be deemed guilty ot an offense 
and shall be subject, upon conviction in any court of competent juris- 
diction to a fine of not more than five hundred dollars ($500.00) or 
to imprisonment for a term of not more than six months or to both 
such. fine and imprisonment. 


(2) If any person, firm, or corporation required by this article to file any 
annual or special report shall fail so to do within the time fixed by 
the Commissioner for filing the same, and such failure shall continue for 
thirty days after notice of such default, such person, firm, or corporation 
shall forfeit to this State the sum of one hundred dollars ($100.00) 
for each and every day of the continuance of such failure, which 
forfeiture shall be payable into the general fund of this State, and shall 
be recoverable in a civil suit in the name of the State brought in the 
superior court where the person, firm, or corporation has his or its 
principal office or in Wake County. It shall be the duty of the Attorney 
General of this State, to prosecute for the recovery of such forfeitures. 
The costs and expenses of such prosecution shall be paid out of the 
amount recovered in such action. 

(3) Any officer or employee of this State who shall make public any informa- 
tion obtained by tne Commissioner without his authority, unless directed 
by a court, shall be deemed guilty of a misdemeanor, and, upon con- 
viction thereof, shall be punished by a fine not exceeding five hundred 
dollars ($500.00) or by imprisonment, not exceeding six months or by 
both such fine and imprisonment, in the discretion of the court. (1969, 
cx S93 7suZ22) 


§ 106-549.37. Jurisdiction coterminous with federal law.—tThe re- 
quirements of this article shall apply to persons, firms, corporation establishments, 
animals, and articles regulated under the Federal Meat Inspection Act only to the 
extent provided for in section 408 of said federal act. (1969, c. 893, s. 23.) 


§ 106-549.38. Rules and regulations of State Department of Agri- 
culture.—aAll rules and regulations of the North Carolina Department of Agri- 
culture not inconsistent with the provisions of this article shall remain in full 
force and effect until amended or repealed by the Board. (1969, c. 893, s. 27.) 


§ 106-549.39. Hours of inspection; overtime work; fees.—The Com- 
missioner, or his agents, shall not be required to furnish meat inspection, as 
herein provided, for more than eight hours in any one day, or in excess of forty 
hours in any one calendar week or on Sundays or legal holidays except on payment 
to the Department by the operator of an establishment under inspection of an 
hourly fee for each hour of State meat inspection furnished over eight hours in 
any one day or in excess of forty hours in any calendar week or on Sundays and 
legal holidays. The Commissioner shall establish an hourly rate for such overtime 
at an amount sufficient to defray the cost of such inspection. 

All fees received by the Department under this section shall be deposited in the 
general fund in the State treasury, credited to the Department of Agriculture 
account, and continuously appropriated to the Department for the purpose of 
administration and enforcement of this and the previous article. (1969, c. 893, s. 


27 (a).) 


§§ 106-549.40 to 106-549.48: Repealed by Session Laws 1969, c. 893, 
s. 26, effective January 1, 1970. 


Revision of Article—See same catchline 
in note to § 106-549.29. 
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GENERAL STATUTES OF NORTH CAROLINA 


§ 106-549.51 


ARTICLE 49D. 
Poultry Products Inspection Act. 
§ 106-549.49. Short title.—This Article shall be designated as the North 


Carolina Poultry Products Inspection Act. 


Editor's Note.—Session Laws 1971, c. 
677, s. 26, makes the act effective 30 
days after ratification. The act was ratified 
June 25, 1971. 

Former §§ 106-549.49 to 106-549.69, cod- 
ified from Session Laws 1961, c. 875, and 
amended by Session Laws 1963, c. 1029, 
Session Laws 1967, c. 1137 and Session 


Cle imcnOy/ 7S. 1.) 


Laws 1969, c. 44, were repealed by Session 
Laws 1971, c. 1152. The repealing act is 
made effective 30 days after ratification 
of Session Laws 1971, c. 677, ratified June 
25, 1971. 

Session Laws 1971, c. 677, s. 24, contains 
a severability clause. 


§ 106-549.50. Purpose and policy.—(a) Poultry and poultry products 
are an important source of the nation’s total supply of food. It is essential in the 
public interest that the health and welfare of consumers be protected by assuring 
that slaughtered poultry and poultry products distributed to them are wholesome, 
not adulterated, and properly marked, labeled, and packaged. Unwholesome, 
adulterated, or misbranded poultry or poultry products are injurious to the public 
welfare, destroy markets for wholesome, not adulterated, and properly labelcd and 
packaged poultry and poultry products, and result in sundry losses to poultry 
producers and processors of poultry and poultry products, as well as injury to 
consumers. The unwholesome, adulterated, mislabeled, or deceptively packaged 
articles can be sold at lower prices and compete unfairly with the wholesome, not 
adulterated, and properly labeled and packaged articles, to the detriment of con- 
sumers and the public generally. It is hereby found that regulation by the Board 
and cooperation by this State and the United States as contemplated by this 
Article are appropriate to protect the health and welfare of consumers and other- 
wise effectuate the purposes of this Article. 

(b) It is hereby declared to be the policy of the General Assembly to provide 
for the inspection of poultry and poultry products and otherwise regulate the 
processing and distribution of such articles as hereinafter prescribed to prevent the 
movement or sale in intrastate commerce of poultry and poultry products which 
are adulterated or misbranded. It is the intent of the General Assembly that when 
poultry and poultry products are condemned because of disease, the reason for 
condemnation in such instances shall be supported by scientific fact, information, or 
criteria, and such condemnation under this Article shall be achieved through uni- 
form inspection standards and uniform application thereof. (1971, c. 677, ss. 2, 3.) 


§ 106-549.51. Definitions.—For purposes of this Article, the following 
terms shall have the meanings stated below: 


(1) ‘“Adulterated” shall apply to any poultry product under one or more 
of the following circumstances: 


a. If it bears or contains any poisonous or deleterious substance 
which may render it injurious to health; but in case the substance 
is not an added substance, such article shall not be considered 
adulterated under this clause if the quantity of such substance 
in or on such article does not ordinarily render it injurious to 
health ; 


b. 1. If it bears or contains (by reason of administration of any 
substance to the live poultry or otherwise) any added 
poisonous or added deleterious substance (other than one 
which is a pesticide chemical in or on a raw agricultural 
commodity ; a food additive; or a color additive) which 
may, in the judgment of the Commissioner, make such 
article unfit for human food; 
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(2) 


(3) 
(4) 


(5) 
(6) 
(7) 
(8) 


(9) 


2. If it is, in whole or in part, a raw agricultural commodity 
and such commodity bears or contains a pesticide chemi- 
cal which is unsafe within the meaning of section 408 of 
the Federal Food, Drug, and Cosmetic Act; 

3. If it bears or contains any food additive which is unsafe 
within the meaning of section 409 of the Federal Food, 
Drug, and Cosmetic Act; 

4. If it bears or contains any color additive which is unsafe 
within the meaning of section 706 of the Federal Food, 
Drug, and Cosmetic Act: Provided, that an article which 
is not otherwise deemed adulterated under paragraphs 
2, 3, or 4 shall nevertheless be deemed adulterated if use 
of the pesticide chemical, food additive, or color additive 
in or on such article is prohibited by regulations of the 
Board in official establishments ; 


c. If it consists in whole or in part of any filthy, putrid, or decomposed 
substance or is for any other reason unsound, unhealthful, un- 
wholesome, or otherwise unfit for human food; 

d. If it has been prepared, packed, or held under insanitary conditions 
whereby it may have become contaminated with filth, or where- 
by it may have been rendered injurious to health ; 

e. If it is, in whole or in part, the product of any poultry which has 
died otherwise than by slaughter ; 

f. If its container is composed, in whole or in part, of any poisonous 
or deleterious substance which may render the contents injurious 
to health; 

g. If it has been intentionally subjected to radiation, unless the use 
of the radiation was in conformity with a regulation or exemp- 
tion in effect pursuant to section 409 of the Federal Food, Drug, 
and Cosmetic Act; or 

h. If any valuable constituent has been in whole or in part omitted 
or abstracted therefrom; or if any substance has been substituted, 
wholly or in part therefor; or if damage or inferiority has been 
concealed in any manner; or if any substance has been added 
thereto or mixed or packed therewith so as to increase its bulk 
or weight, or reduce its quality or strength, or make it appear 
better or of greater value than it is. 

“Animal food manufacturer” means any person engaged in the business of 
manufacturing or processing animal food derived wholly or in part 
from carcasses, or parts or products of the carcasses, of poultry. 

“Board” means the North Carolina Board of Agriculture. 

“Capable of use as human food”’ shall apply to any carcass, or part or 
product of a carcass, of any poultry, unless it is denatured or otherwise 
identified as required by regulations prescribed by the Board to deter 
its use as human food, or it is naturally inedible by humans. 

“Color additive” shall have the same meaning for purposes of this Article 
as under the Federal Food, Drug, and Cosmetic Act. 

“Commissioner” means the North Carolina Commissioner of Agriculture 
or his authorized representative. 

“Container” or “package” includes any box, can, tin, cloth, plastic, or 
other receptacle, wrapper, or cover. 

“Federal Food, Drug, and Cosmetic Act’ means the act so entitled, 
approved June 25, 1938 (52 Stat. 1040), and acts amendatory thereof 
or supplementary thereto. 

“Federal Poultry Products Inspection Act’? means the act so entitled 
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(10) 


(11) 
(12) 


(13) 


approved August 28, 1957 (71 Stat. 441), as amended by the Whole- 
some Poultry Products Act (82 Stat. 791). 

“Food additive” shall have the same meaning for purposes of this Article 
as under the Federal Food, Drug, and Cosmetic Act. 

“Immediate container” includes any consumer package; or any other 
container in which poultry products, not consumer packaged, are packed. 

“Inspection service’ means the official government service within this 
State Department of Agriculture designated by the Commissioner as 
having the responsibility for carrying out the provisions of this Article. 

“Inspector” means an employee or official of the State Department of 
Agriculture authorized by the Commissioner to inspect poultry and 
poultry products under the authority of this Article, or any employee 
or official of the government of any county or other governmental sub- 
division of this State authorized by the Commissioner to inspect 
poultry and poultry products under authority of this Article, under an 
agreement entered into between the Department of Agriculture and 
such governmental subdivision. 

“Intrastate commerce” means commerce within this State. 

“Label” means a display of written, printed, or graphic matter upon 
any article or the immediate container (not including package liners) 
of any article. 

“Labeling” means all labels and other written, printed, or graphic matter. 


a. Upon any article or any of its containers or wrappers, or 
b. Accompanying such article. 


) “Misbranded” shall apply to any poultry product under one or more 


of the following circumstances: 


a. If its labeling is false or misleading in any particular ; 

b. If it is offered for sale under the name of another food ; 

c. If it is an imitation of another food, unless its label bears, in type 
of uniform size and prominence, the word “imitation” and im- 
mediately thereafter, the name of the food imitated ; 

. If its container is so made, formed, or filled as to be misleading ; 

. Unless it bears a label showing 


1. The name and place of business of the manufacturer, 
packer, or distributor ; and 

2. An accurate statement of the quantity of the product in 
terms of weight, measure, or numerical count; 


Provided, that under paragraph 2 of this subsubdivision e, rea- 
sonable variations may be permitted, and exemptions as to 
small packages or articles not in packages or other containers 
may be established, by regulations prescribed by the Board; 

. If any word, statement, or other information required by or under 
authority of this Article to appear on the label or other labeling 
is not prominently placed thereon with such conspicuousness (as 
compared with other words, statements, designs, or devices, in 
the labeling) and in such terms as to render it likely to be read 
and understood by the ordinary individual under customary 
conditions of purchase and use; 

. If it purports to be or is represented as a food for which a defi- 
nition and standard of identity or composition has been pre- 
scribed by regulations of the Board under G.S. 106-549.55 
unless 


1. It conforms to such definition and standard, and 
2. Its label bears the name of the food specified in the defini- 


A. 


oO 


=> 
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116 


§ 106-549.51 1974 CUMULATIVE SUPPLEMENT § 106-549.51 


tion and standard and, insofar as may be required by 
such regulations, the common names of optional in- 
gredients (other than spices, flavoring, and coloring) 
present in such food; 


h. If it purports to be or is represented as a food for which a 
standard or standards of fill of container have been prescribed 
by regulations of the Board under G.S. 106-549.55, and it falls 
below the standard of fill of container applicable thereto, unless 
its label bears, in such manner and form as such regulations 
specify, a statement that it falls below such standard; 

i. If it is not subject to the provisions of subsubdivision g, unless its 
label bears 


1. The common or usual name of the food, if any there be, 
and 

2. In case it is fabricated from two or more ingredients, the 
common or usual name of each such ingredient; except 
that spices, flavorings, and colorings may, when autho- 
rized by the Commissioner be designated as spices, 
flavorings, and colorings without naming each: Pro- 
vided, that, to the extent that compliance with the re- 
quirements of clause 2 of this subsubdivision i is im- 
practicable, or results in deception or unfair competition, 
exemptions shall be established by regulations promul- 
gated by the Board; 


j. If it purports to be or is represented for special dietary uses, unless 
its label bears such information concerning its vitamin, mineral, 
and other dietary properties as the Board, after consultation with 
the Secretary of Agriculture of the United States, determines 
to be, and by regulations prescribes as, necessary in order fully 
to inform purchasers as to its value for such uses; 


k. If it bears or contains any artificial flavoring, artificial coloring, or 
chemical preservative, unless it bears labeling stating that fact: 
Provided, that, to the extent that compliance with the require- 
ments of this subsubdivision k is impracticable, exemptions shall 
be established by regulations promulgated by the Board; or 

1. If it fails to bear on its containers, and in the case of nonconsumer 
packaged carcasses (if the Commissioner so requires) directly 
thereon, as the Board may by regulations prescribe, the official 
inspection legend and official establishment number of the 
establishment where the article was processed, and, unrestricted 
by any of the foregoing, such other information as the Board 
may require in such regulations to assure that it will not have 
false or misleading labeling and that the public will be informed 
of the manner of handling required to maintain the article in a 
wholesome condition. 


(18) “Official certificate” means any certificate prescribed by regulation of 
the Board for issuance by an inspector or other person performing 
official functions under this Article. 

(19) “Official device” means any device prescribed or authorized by the 
Board for use in applying any official mark. 

(20) “Official establishment” means any establishment as determined by the 
Commissioner at which inspection of the slaughter of poultry, or the 
processing of poultry products, is maintained under the authority of 
this Article. 

(21) “Official inspection legend” means any symbol prescribed by regulation 
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of the Board showing that an article was inspected for wholesomeness 
in accordance with this Article. 

(22) “Official mark” means the official inspection legend or any other symbol 
prescribed by regulation of the Board to identify the status of any 
article or poultry under this Article. 

(23) “Person” means any individual, partnership, corporation, association, or 
other business entity. 

(24) “Pesticide chemical” shall have the same meaning for purposes of this 
Article as under the Federal Food, Drug, and Cosmetic Act. 

(25) “Poultry” means any domesticated bird, whether live or dead. 

(26) “Poultry product”? means any poultry carcass, or part thereof; or any 
product which is made wholly or in part from any poultry carcass or 
part thereof, excepting products which contain poultry ingredients only 
in a relatively small proportion or historically have not been considered 
by consumers as products of the poultry food industry, and which are 
exempted by the Board from definition as a poultry product under such 
conditions as the Board may prescribe to assure that the poultry in- 
gredients in such products are not adulterated and that such products 
are not represented as poultry products. 

(27) “Poultry products broker” means any person, engaged in the business 
of buying or selling poultry products on commission, or otherwise 
negotiating purchases or sales of such articles other than for his own 
account or as an employee of another. person. 

(28) “Processed” means slaughtered, canned, salted, stuffed, rendered, boned, 
cut up, or otherwise manufactured or processed. 

(29) “Raw agricultural commodity” shall have the same meaning for pur- 
poses of this Article as under the Federal Food, Drug, and Cosmetic 
Tet 

(30) “Renderer” means any person engaged in the business of rendering 
carcasses, or parts or products of the carcasses, or poultry, except ren- 
dering conducted under inspection or exemption under this Article. 

(31) “Shipping container” means any container used or intended for use in 
packaging the product packed in an immediate container. (1971, c. 


677, s. 4.) 


§ 106-549.51A. Article applicable to domesticated rabbits.—The 
provisions of this Article shall apply to domesticated rabbits. (1971, c. 677, s. 
Zo) 


§ 106-549.52. State and federal cooperation.—(a) The Department 
of Agriculture is hereby designated as the State agency which shall be responsible 
for cooperating with the Secretary of Agriculture of the United States under the 
provisions of section 5 of the Federal Poultry Products Inspection Act and such 
agency is directed to cooperate with the Secretary of Agriculture of the United © 
States in developing and administering the poultry products inspection program 
of this State under this Article and in developing and administering the program — 
of this State under G.S. 106-549.58 in such a manner as will effectuate the pur- 
poses of this Article and said federal act. 

(b) In such cooperative efforts, the Department of Agriculture is authorized 
to accept from said Secretary advisory assistance in planning and otherwise 
developing the State program, technical and laboratory assistance and training 
(including necessary curricular and instructional materials and equipment), and 
financiai and other aid for administration of such a program. The Department of 
Agriculture is further authorized to spend public funds of this State appropriated 
for administration of this Article to pay fifty percent (50%) of the estimated total 
cost of the cooperative program as may be agreed upon by the Department of 
Agriculture and the U.S. Secretary of Agriculture. 
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(c) The Department of Agriculture is further authorized to recommend to the 
Secretary of Agriculture such officials or employees of this State as the Commis- 
sioner shall designate, for appointment to the advisory committees provided for in 
section 5 of the Federal Poultry Products Inspection Act; and the Commissioner 
shall serve as the representative of the Governor for consultation with said Sec- 
retary under subsection (c) of section 5 of said act. (1971, c. 677, s. 5.) 


§ 106-549.53. Inspection; condemnation of adulterated poultry.— 
(a) For the purpose of preventing the entry into or flow or movement in intra- 
state commerce of any poultry product which is capable of use as human food and 
is adulterated, the Commissioner shall, where and to the extent considered by him 
necessary, cause to be made by inspectors antemortem inspection of poultry in 
each official establishment engaged in processing poultry or poultry products 
solely for intrastate commerce. 

(b) The Commissioner, whenever processing operations are being conducted, 
shall cause to be made by inspectors postmortem inspection of the carcass of each 
bird processed, and at any time such quarantine, segregation and reinspection as 
he deems necessary of poultry and poultry products capable of use as human food 
in each official establishment engaged in processing such poultry or poultry prod- 
ucts solely for intrastate commerce. 

(c) All poultry carcasses and parts thereof and other poultry products found to 
be adulterated shall be condemned and shall, if no appeal be taken from such deter- 
mination of condemnation, be destroyed for human food purposes under the 
supervision of an inspector: Provided, that carcasses, parts, and products, which 
may by reprocessing be made not adulterated, need not be so condemned and 
destroyed if so reprocessed under the supervision of an inspector and thereafter 
found to be not adulterated. If an appeal be taken from such determination, the 
carcasses, parts, or products shall be appropriately marked and segregated pending 
completion of an appeal inspection, which appeal shall be at the cost of the appellant 
if the Commissioner determines that the appeal is frivolous. If the determination 
of condemnation is sustained the carcasses, parts, and products shall be destroyed 
for food purposes under the supervision of an inspector. (1971, c. 677, s. 6.) 


§ 106-549.54. Sanitation of premises; regulations.—(a) Each official 
establishment slaughtering poultry or processing poultry products solely for intra- 
state commerce shall have such premises, facilities, and equipment, and be operated 
in accordance with such sanitary practices, as are required by regulations pro- 
mulgated by the Board for the purpose of preventing the entry into or flow or 
movement in intrastate commerce of poultry products which are adulterated. 

(b) The Commissioner shall refuse to render inspection to any establishment 
whose premises, facilities, or equipment, or the operation thereof, fail to meet the 
requirements of this section. (1971, c. 677, s. 7.) 


§ 106-549.55. Labeling standards; false and misleading labels.— 
(a) All poultry products inspected at any official establishment under the authority 
of this Article and found to be not adulterated, shall at the time they leave the 
establishment bear, in distinctly legible form, on their shipping containers and im- 
mediate containers as the Commissioner may require, the information required 
under subdivision (1) of G.S. 106-549.51. In addition, the Commissioner when- 
ever he determines such action is practicable and necessary for the protection of 
the public, may require nonconsumer packaged carcasses at the time they leave 
the establishment to bear directly thereon in distinctly legible form any informa- 
tion required under such subdivision (1). 


(b) The Board, whenever it determines such action is necessary for the pro- 
tection of the public, may prescribe: 
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(1) The styles and sizes of type to be used with respect to material required 
to be incorporated in labeling to avoid false or misleading labeling in 
marking or otherwise labeling any articles or poultry subject to this 
Article ; 

(2) Definitions and standards of identity or composition for articles subject to 
this Article and standards of fill of container for such articles not in- 
consistent with any such standards established under the Federal Food, 
Drug and Cosmetic Act, or under the Federal Poultry Products In- 
spection Act, and there shall be consultation between the Commis- 
sioner or his authorized representative and the Secretary of Agriculture 
of the United States prior to the issuance of such standards to avoid 
inconsistency between such standards and the federal standards. 


(c) No article subject to this Article shall be sold or offered for sale by any 
person in intrastate commerce, under any name or other marking or labeling which 
is false or misleading, or in any container of a misleading form or size, but 
established trade names and other marking and labeling and containers which are 
not false or misleading and which are approved by the Commissioner, are per- 
mitted. 

(d) If the Commissioner has reason to believe that any marking or labeling or 
the size or form of any container in use or proposed for use with respect to any 
article subject to this Article is false or misleading in any particular, he may direct 
that such use be withheld unless the marking, labeling, or container is modified in 
such manner as he may prescribe so that it will not be false or misleading. If the 
person using or proposing to use the marking, labeling or container does not ac- 
cept the determination of the Commissioner, such person may request a hearing, 
but the use of the marking, labeling, or container shall, if the Commissioner so 
directs, be withheld pending hearing and final determination by the Commissioner. 
Any such determination by the Commissioner shall be conclusive unless, within 
30 days after receipt of notice of such final determination, the person adversely 
affected thereby appeals to the Superior Court of Wake County under the pro- 
visions of Article 33 of Chapter 143 of the General Statutes. (1971, c. 677, s. 8.) 

Editor’s Note. — The reference to appears to be an error. A reference to 
subdivision (1) of § 106-549.51 in subsection (a) _ subdivision (17) may have been intended. 


§ 106-549.56. Prohibited acts.—(a) No person shall: 


(1) Slaughter any poultry or process any poultry products which are capable 
of use as human food at any establishment processing any such articles 
solely for intrastate commerce, except in compliance with the require- 
ments of this Article; 

(2) Sell, transport, offer for sale or transportation, or receive for transporta- 
tion, in intrastate commerce, 


a. Any poultry products which are capable of use as human food and 
are adulterated or misbranded at the time of such sale, transpor- 
tation, offer for sale or transportation, or receipt for transpor- 
tation ; or 

b. Any poultry products required to be inspected under this Article 
unless they have been so inspected and passed ; 


(3) Do, with respect to any poultry products which are capable of use as 
human food, any act while they are being transported in intrastate com- 
merce or held for sale after such transportation, which is intended to 
cause or has the effect of causing such products to be adulterated or 
misbranded ; 

(4) Sell, transport, offer for sale or transportation, or receive for transpor- 
tation, in intrastate commerce or from an official establishment, any 
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slaughtered poultry from which the blood, feathers, feet, head, or viscera 
have not been removed in accordance with regulations promulgated by 
the Board, except as may be authorized by regulations of the Board; 


(5) Use to his own advantage, or reveal other than to the authorized repre- 
sentatives of the State government or any other government in their 
official capacity, or as ordered by a court in any judicial proceedings, 
any information acquired under the authority of this Article concern- 
ing any matter which is entitled to protection as a trade secret. 


(b) No brand manufacturer, printer, or other person shall cast, print, lithograph, 
or otherwise make any device containing any official mark or simulation thereof, or 
any label bearing any such mark or simulation, or any form of official certificate or 
simulation thereof, except as authorized by the Commissioner. 


(c) No person shall: 


(1) Forge any official device, mark or certificate ; 

(2) Without authorization from the Commissioner use any official device, 
mark, or certificate, or simulation thereof, or alter, detach, deface, or 
destroy any official device, mark, or certificate ; 

(3) Contrary to the regulations prescribed by the Board, fail to use, or to de- 
tach, deface, or destroy any official device, mark, or certificate ; 

(4) Knowingly possess, without promptly notifying the Commissioner, any 
official device or any counterfeit, simulated, forged, or improperly al- 
tered official certificate or any device or label or any carcass of any 
poultry, or part or product thereof, bearing any counterfeit, simulated, 
forged, or improperly altered official mark ; 

(5) Knowingly make any false statement in any shipper’s certificate or other 
nonofficial or official certificate provided for in the regulations pre- 
scribed by the Board; or 

(6) Knowingly represent that any article has been inspected and passed, or 
exempted, under this Article when, in fact, it has, respectively, not 
been so inspected and passed, or exempted. (1971, c. 677, s. 9.) 


§ 106-549.57. No poultry in violation of Article processed.—No es- 
tablishment processing poultry or poultry products solely for intrastate commerce 
shall process any poultry or poultry product capable of use as human food except in 
compliance with the requirements of this Article. (1971, c. 677, s. 10.) 


§ 106-549.58. Poultry not for human consumption; records; regis- 
tration.—(a) Inspection shall not be provided under this Article at any estab- 
lishment for the slaughter of poultry or the processing of any carcasses or parts or 
products of poultry, which are not intended for use as human food, but such arti- 
cles shall, prior to their offer for sale or transportation in intrastate commerce, 
unless naturally inedible by humans, be denatured or otherwise identified as pre- 
scribed by regulations of the Board to deter their use for human food. No person 
shall buy, sell, transport, or offer for sale or transportation, or receive for transpor- 
tation, in intrastate commerce, any poultry carcasses or parts or products thereof 
which are not intended for use as human food unless they are denatured or other- 
wise identified as required by the regulations of the Board or are naturally in- 
edible by humans. 


(b) The following classes of persons shall, for such period of time as the Board 
may by regulations prescribe, not to exceed two years unless otherwise directed by 
the Commissioner for good cause shown, keep such records as are properly neces- 
sary for the effective enforcement of this Article in order to insure against adulter- 
ated or misbranded poultry products for the American consumer ; and all persons 
subject to such requirements shall, at all reasonable times, upon notice by a duly 
authorized representative of the Department of Agriculture, afford such repre- 
sentative access to their places of business and opportunity to examine the facili- 
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ties, inventory, and records thereof, to copy all such records, and to take reason- 
able samples of their inventory upon payment of the fair market value therefor : 


(1) Any person that engages in the business of slaughtering any poultry or 
processing, freezing, packaging, or labeling any carcasses, or parts or 
products of carcasses, of any poultry, for intrastate commerce, for use 
as human food or animal food ; 


(2) Any person that engages in the business of buying or selling (as poultry 
products brokers; wholesalers or otherwise), or transporting, in intra-— 
state commerce, or storing in or for intrastate commerce, any carcasses, 
or parts or products of carcasses, of any poultry ; 


(3) Any person that engages in business, in or for intrastate commerce, as a 
renderer, or engages in the business of buying, selling, or transporting, 
in intrastate commerce, any dead, dying, disabled, or diseased poultry 
or parts of the carcasses of any poultry that died otherwise than by 
slaughter. 


(c) No person shall engage in business, in or for intrastate commerce, as a 
poultry products broker, renderer, or animal food manufacturer, or engage in busi- 
ness in intrastate commerce as a wholesaler of any carcasses, or parts or products 
of the carcasses, of any poultry, whether intended for human food or other pur- 
poses, or engage in business as a public warehouseman storing any such articles 
in or for intrastate commerce, or engage in the business of buying, selling, or trans- 
porting in intrastate commerce any dead, dying, disabled, or diseased poultry, or 
parts of the carcasses of any poultry that died otherwise than by slaughter, unless, 
when required by regulations of the Board, he has registered with the Commis- 
sioner his name, and the address of each place of business at which, and all trade 
names under which, he conducts such business. 


(d) No person engaged in the business of buying, selling, or transporting in 
intrastate commerce, dead, dying, disabled, or diseased poultry, or any parts of the 
carcasses of any poultry that died otherwise than by slaughter, shall buy, sell, 
transport, offer for sale or transportation, or receive for transportation in intrastate 
commerce, any dead, dying, disabled, or diseased poultry or parts of the carcasses 
of any poultry that died otherwise than by slaughter, unless such transaction or 
transportation is made in accordance with such regulations as the Board may pre- 
scribe to assure that such poultry, or the unwholesome parts or products thereof, 
will be prevented from being used for human food. (1971, c. 677, s. 11.) 


§ 106-549.59. Punishment for violations; carriers exempt; interfer- 
ence with enforcement.—(a) Any person who violates the provisions of G.S. 
106-549.56, 106-549.57, 106-549.58 or 106-549.61 shall be fined not more than 
one thousand dollars ($1,000) or imprisoned not more than one year, or both; 
but if such violation involves intent to defraud, or any distribution or attempted 
distribution of an article that is adulterated (except as defined in G.S. 106- 
549.51(1)h), such person shall be fined not more than ten thousand dollars 
($10,000) or imprisoned not more than three years or both. When construing or 
enforcing the provisions of said sections the act, omission, or failure of any per- 
son acting for or employed by any individual, partnership, corporation, or asso- 
ciation within the scope of his employment or office shall in every case be deemed 
the act, omission, or failure of such individual, partnership, corporation, or associ- 
ation, as well as of such person. 

(b) No carrier shall be subject to the penalties of this Article, other than the 
penalties for violation of G.S. 106-549.58, by reason of his receipt, carriage, hold- 
ing, or delivery, in the usual course of business, as a carrier, of poultry or poultry 
products, owned by another person unless the carrier has knowledge, or is in pos- 
session of facts which would cause a reasonable person to believe that such poul- 
try or poultry products were not inspected or marked in accordance with the 
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provisions of this Article or were otherwise not eligible for transportation under 
this Article or unless the carrier refuses to furnish on request of a representative 
of the Department of Agriculture the name and address of the person from whom 
he received such poultry or poultry products, and copies of all documents, if any 
there be, pertaining to the delivery of the poultry or poultry products to such 
carrier. 


(c) Any person who forcibly assaults, resists, opposes, impedes, intimidates, or 
interferes with any person while engaged in or on account of the performance of 
his official duties under this Article shall be fined not more than five thousand dol- 
lars ($5,000) or imprisoned not more than three years, or both. Whoever, in the 
commission of any such acts, uses a deadly or dangerous weapon, shall be fined not 
more than ten thousand dollars ($10,000) or imprisoned not more than 10 years, 
or both. (1971, c. 677, s. 12.) 


§ 106-549.60. Notice of violation.—Before any violation of this Article 
is reported by the Commissioner to any North Carolina solicitor for institution of 
a criminal proceeding, the person against whom such proceeding is contemplated 
shall be given reasonable notice of the alleged violation and opportunity to pre- 
sent his views orally or in writing with regard to such contemplated proceeding. 
Nothing in this Article shall be construed as requiring the Commissioner or his 
authorized representative to report for criminal prosecution of this Article when- 
ever he believes that the public interest will be adequately served and compliance 
with the Article obtained by a suitable written notice or warning. (1971, c. 677, 
B. 13.) 


§ 106-549.61. Regulations authorized.—(a) The Commissioner may by 
regulations prescribe conditions under which poultry products capable of use as 
human food, shall be stored or otherwise handled by any person engaged in the 
business of buying, selling, freezing, storing, or transporting, in or for intrastate 
commerce, such articles, whenever the Commissioner deems such action neces- 
sary to assure that such articles will not be adulterated or misbranded when de- 
livered to the consumer. Violation of any such regulation is prohibited. 

(b) The Board shall promulgate such other rules and regulations as are nec- 
essary to carry out the provisions of this Article. 

(c) When opportunity is afforded for submission of comments by interested 
persons on proposed rules or regulations under this Article, it shall include op- 
portunity for oral presentation of views. (1971, c. 677, s. 14.) 


§ 106-549.62. Intrastate operations exemptions. — (a) The Board 
shall, by regulation and under such conditions, including requirements, as to sani- 
tary standards, practices, and procedures as it may prescribe, exempt from specific 
provisions of this Article with respect to processing of poultry or poultry products 
solely for intrastate commerce and distribution of poultry or poultry products only 
in such commerce: 


(1) Retail dealers with respect to poultry products sold directly to consum- 
ers in individual retail stores, if the only processing operation per- 
formed by such retail dealers is the cutting up of poultry products on 
the premises where such sales to consumers are made ; 

(2) For such period of time as the Commissioner determines that it would 
be impracticable to provide inspection and the exemption will aid in 
the effective administration of this Article, any person engaged in the 
processing of poultry or poultry products and the poultry or poultry 
products processed by such person: Provided, however, that no such 
exemption shall continue in effect more than 120 days after enactment 
of this Article; 

(3) Persons slaughtering, processing, or otherwise handling poultry or poul- 
try products which have been or are to be processed as required by 
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recognized religious dietary laws, to the extent that the Commissioner 
determines necessary to avoid conflict with such requirements while 
still effectuating the purposes of this Article; 

(4) The slaughtering by any person of poultry of his own raising, and the 
processing by him and transportation of the poultry products exclu- 
sively for use by him and members of his household and his nonpay- 
ing guests and employees ; 

(5) The custom slaughter by any person of poultry delivered by the owner 
thereof for such slaughter, and the processing by such slaughterer and 
transportation of the poultry products exclusively for use, in the house- 
hold of such owner, by him and members of his household and _ his 
nonpaying guests and employees: Provided, that such custom slaugh- 
terer does not engage in the business of buying or selling any poultry 
products capable of use as human food ; 


(6) The slaughtering and processing of poultry products by any poultry 
producer on his own premises with respect to sound and healthy poul- 
try raised on his premises and the distribution by any person of the 
poultry products derived from such operations, if, in lieu of other la- 
beling requirements, such poultry products are identified with the 
name and address of such poultry producer, and if they are not other- 
wise misbranded, and are sound, clean, and fit for human food when 
so distributed ; and 


(7) The slaughtering of sound and healthy poultry or the processing of poul- 
try products of such poultry by any poultry producer or other person 
for distribution by him directly to household consumers, restaurants, 
hotels, and boarding houses, for use in their own dining rooms, or in 
the preparation of meals for sales direct to consumers, if, in lieu of 


other labeling requirements, such poultry products are identified with 


the name and address of the processor, and if they are not otherwise 


misbranded and are sound, clean, and fit for human food when dis- 


tributed by such processor. 


(b) In addition to the specific exemptions authorized in subsection (a), the — 


Board shall, when it determines that the protection of consumers from adulterated 
or misbranded poultry products will not be impaired by such action, provide by 
regulation, consistent with subsection (c) for the exemption of the operation and 
products of small enterprises (including poultry producers), not exempted under 
subsection (a), which are engaged in slaughtering and/or cutting up poultry for 
distribution as carcasses or parts thereof, solely for distribution within this State, 
from such provisions of this Article as it deems appropriate, while still protect- 
ing the public from adulterated or misbranded products, under such conditions, 
including sanitary requirements, as it shall prescribe to effectuate the purposes 
of this Article. 


(c) The exemptions provided for in subdivisions (a)(6) and (7) above shall 


not apply if the poultry producer or other person engages in the current calendar 
year in the business of buying or selling any poultry or poultry products other 
than as specified in such subdivisions. No exemption under subdivisions (a) (6) 
or (7) or subsection (b) shall apply to any poultry producer or other person who 
slaughters or processes the products of more than 5,000 turkeys or an equivalent 


number of poultry of all species in the current calendar year (four birds of other — 


species being deemed the equivalent of one turkey ). 


(d) The provisions of this Article requiring inspection shall not apply to op-— 


erations of types traditionally and usually conducted at retail stores and restau- 


rants, when conducted at any retail store or restaurant or similar retail-type es-— 


tablishment for sale in normal retail quantities or service of such articles to con- 
sumers at such establishments, if no poultry or poultry products are processed at 
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the establishment for distribution outside this State or otherwise subject to in- 
spection under the Federal Poultry Products Inspection Act. 

(e) The provisions of this Article shall not apply to poultry producers with 
respect to poultry of their own raising on their own farms if (i) such producers 
slaughter not more than 250 turkeys, or not more than an equivalent number of 
birds of all species during the calendar year for which this exemption is being de- 
termined (four birds of other species being deemed the equivalent of one turkey) ; 
(ii) such poultry producers do not engage in buying or selling poultry products 
other than those produced from poultry raised on their own farms; and (111) 
such poultry moves only in intrastate commerce. 

(f{) The adulteration and misbranding provisions of this Article, other than the 
requirement of the inspection legend, shall apply to articles which are exempted 
from inspection under this section, except as otherwise specified under subsections 
(a), (b), or (e). 

(g) The Commissioner may by order suspend or terminate any exemption un- 
der subsections (a) or (b) of this section with respect to any person whenever 
he finds that such action will aid in effectuating the purposes of this Article. (1971, 
= 0/7,s. 15.) 

Editor’s Note.—This Article was ratified 
June 25, 1971, and made effective 30 days 
after ratification. 


§ 106-549.63. Commissioner may limit entry of products to estab- 
lishments.—The Commissioner may limit the entry of poultry products and other 
materials into any official establishment, under such conditions as he may pre- 
scribe to assure that allowing the entry of such articles into such inspected estab- 
lishments will be consistent with the purposes of this Article. (1971, c. 677, s. 16.) 


§ 106-549.64. Refusal of inspection services; hearing; appeal.—(a) 
The Commissioner may (for such period, or indefinitely, as he deems necessary 
to effectuate the purposes of this Article) refuse to provide, or withdraw, inspec- 
tion service under this Article with respect to any establishment if he determines, 
after opportunity for a hearing is accorded to the applicant for, or recipient of, 
such service, that such applicant or recipient is unfit to engage in any business re- 
quiring inspection upon this Article because the applicant or recipient or anyone 
responsibly connected with the applicant or recipient, has been convicted, in any 
federal or State court, within the previous 10 years of 


(1) Any felony or more than one misdemeanor under any law based upon 
the acquiring, handling, or distributing of adulterated, mislabeled, or 
deceptively packaged food or fraud in connection with transactions in 
food; or 

(2) Any felony, involving fraud, bribery, extortion, or any other act or cir- 
cumstances indicating a lack of the integrity needed for the conduct 
of operations affecting the public health. For the purpose of this sub- 
section a person shall be deemed to be responsibly connected with the 
business if he was a partner, officer, director, holder, or owner of ten 
per centum (10%) or more of its voting stock or employee in a man- 
agerial or executive capacity 


(b) Upon the withdrawal of inspection service from any official establishment 
for failure to destroy condemned poultry products as required under G.S. 106- 
549.53, or other failure of an official establishment to comply with the requirements 
as to premises, facilities, or equipment, or the operation thereof, as provided in 
G.S. 106-549.54, or the refusal of inspection service to any applicant therefor be- 
cause of failure to comply with any requirements under G.S. 106-549.54, the ap- 
plicant for, or recipient of, the service shall, upon request, be afforded opportunity 
for a hearing with respect to the merits or validity of such action; but such with- 
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drawal or refusal shall continue in effect unless otherwise ordered by the Com- 
missioner. 

(c) The determination and order of the Commissioner when made after op- 
portunity for hearing, with respect to withdrawal or refusal of inspection service 
under this Article shall be final and conclusive unless the affected applicant for, 
or recipient of, inspection service files application for judicial review within 30 
days after the effective date of such order in the Superior Court of Wake County. 
Judicial review of any such order shall be under the provisions of Article 33 of 
Chapter 143 of the General Statutes. (1971, c. 677, s. 17.) 


§ 106-549.65. Product detained if in violation.—Whenever any poul- 
try product, or any product exempted from the definition of a poultry product, 
or any dead, dying, disabled, or diseased poultry is found by any inspector of 
the Meat and Poultry Inspection Service of the Department of Agriculture upon 
any premises where it is held for purposes of, or during or after distribution in- 
intrastate commerce, and there is reason to believe that any such article is adul-_ 
terated or misbranded and is capable of use as human food, or that it has not 
been inspected, in violation of the provisions of this Article or of any other State 
or federal law or that it has been or is intended to be, distributed in violation of” 
any such provisions, it may be detained by such representative for a period not to 
exceed 20 days, pending action under G.S. 106-549.66 or notification of any fed- 
eral, State, or other governmental authorities having jurisdiction over such arti- 
cle or poultry, and shall not be moved by any person, from the place at which it is 
located when so detained, until released by such representative. All official marks 
may be required by such representative to be removed from such article or poultry 
before it is released unless it appears to the satisfaction of the area supervisor of | 
the Department of Agriculture Poultry Inspection Service that the article or poul-_ 
try is eligible to retain such marks. (1971, c. 677, s. 18.) : 


§ 106-549.66. Seizure or condemnation proceedings.—(a) Any poul-— 
try product, or any dead, dying, or disabled, or diseased poultry, that is being” 
transported in intrastate commerce, subject to this Article, or is held for sale in 
this State after such transportation, and that : 


(1) Is or has been processed, sold, transported, or otherwise distributed or — 
offered or received for distribution in violation of this Article, or 

(2) Is capable of use as human food and is adulterated or misbranded, or | 

(3) In any other way is in violation of this Article, shall be liable to be pro-— 
ceeded against and seized and condemned, at any time, on an affidavit 
filed in any superior court within the jurisdiction of which the article - 
or poultry is found. If the article or poultry is condemned it shall, af- 
ter entry of the judgment, be disposed of by destruction or sale as the - 
court may direct and the proceeds, if sold, less the court costs and fees, 
and storage and other proper expenses, shall be paid into the general 
fund of this State, but the article or poultry shall not be sold contrary — 
to the provisions of this Article, or the Federal Poultry Products In-— 
spection Act or the Federal Food, Drug, and Cosmetic Act: Provided, — 
that upon the execution and delivery of a good and sufficient bond con-_ 
ditioned that the article or poultry shall not be sold or otherwise dis- 
posed of contrary to the provisions of this Article or the laws of the 
United States, the court may direct that such article or poultry be de-_ 
livered to the owner thereof subject to such supervision by authorized 
representatives of the Commissioner as is necessary to insure compli- 
ance with the applicable laws. When an order of condemnation is en- 
tered against the article or poultry and it is released under bond, or 
destroyed, court costs and fees, and storage and other proper oe 
penses shall be awarded against the person, if any, intervening as claim-_ 
ant of the article or poultry. The proceedings in such cases shall con- 
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form, as nearly as may be, to civil actions and either party may de- 
mand trial by jury of any issue of fact joined in any case, and all 
such proceedings shall be at the suit of and in the name of the State. 


(b) The provisions of this section shall in no way derogate from authority for 
condemnation or seizure conferred by other provisions of this Article, or other laws. 


m14/1,c, 6/7, s. 19.) 


§ 106-549.67. Superior court jurisdiction; proceedings in name of 
State.—The superior court is vested with jurisdiction specifically to enforce, and 
to prevent and restrain violations of this Article, and shall have jurisdiction in 
all other kinds of cases arising under this Article. All proceedings for the enforce- 
ment or to restrain violations of this Article shall be by and in the name of this 
State. (1971, c. 677, s. 20.) 


§ 106-549.68. Powers of Commissioner; subpoenas; mandamus; 
self-incrimination; penalties.—(a) The Commissioner shall also have power: 


(1) To gather and compile information concerning and, to investigate from 
time to time the organization, business, conduct, practices, and man- 
agement of any person engaged in intrastate commerce, and the relation 
thereof to other persons ; 

(2) To require, by general or special orders, persons engaged in intrastate 
commerce, or any class of them, or any of them to file with the Com- 
missioner, in such form as the Commissioner may prescribe, annual or 
special, or both annual and special, reports or answers in writing to 
specific questions, furnishing to the Commissioner such information 
as he may require as to the organization, business, conduct, practices, 
management, and relation to other persons of the person filing such 
reports or answers in writing. Such reports and answers shall be made 
under oath, or otherwise, as the Commissioner may prescribe, and 
shall be filed with the Commissioner within such reasonable period 
as the Commissioner may prescribe, unless additional time be granted 
in any case by the Commissioner. 


(b)(1) For the purposes of this Article the Commissioner shall at all reason- 
able times have access to, for the purpose of examination, and the right 
to copy, any documentary evidence of any person being investigated 
or proceeded against, and may require by subpoena the attendance and 
testimony of witnesses and the production of all documentary evidence 
of any person relating to any matter under investigation. The Commis- 
sioner may sign subpoenas and may administer oaths and affirmations, 
examine witnesses, and receive evidence. 

(2) Such attendance of witnesses, and the production of such documentary 
evidence, may be required at any designated place of hearing. In case 
of disobedience to a subpoena the Commissioner may invoke the aid 
of any court designated in G.S. 106-549.67 in requiring the attendance 
and testimony of witnesses and the production of documentary evi- 
dence. 

(3) Any of the courts designated in G.S. 106-549.67 within the jurisdiction 
of which such inquiry is carried on may, in case of contumacy or re- 
fusal to obey a subpoena issued to any person, issue an order requir- 
ing such person to appear before the Commissioner or to produce docu- 
mentary evidence if so ordered, or to give evidence touching the mat- 
ter in question; and any failure to obey such order of the court may 
be punished by such court as a contempt thereof. 

(4) Upon the application of the Attorney General of this State at the re- 
quest of the Commissioner, the superior court shall have jurisdiction 
to issue writs or [of] mandamus commanding any person to comply 
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with the provisions of this Article or any order of the Commissioner 
made in pursuance thereof. 

(5) The Commissioner may order testimony to be taken by deposition in 
any proceeding or investigation pending under this Article at any stage 
of such proceeding or investigation. Such depositions may be taken 
before any person designated by the Commissioner and having power 
to administer oaths. Such testimony shall be reduced to writing by 
the person taking the deposition, or under his direction and shall then 
be subscribed by the deponent. Any person may be compelled to appear 
and depose and to produce documentary evidence in the same manner 
as witnesses may be compelled to appear and testify and produce docu- 
mentary evidence before the Commissioner as hereinbefore provided. 

(6) Witnesses summoned before the Commissioner shall be paid the same 
fees and mileage that are paid witnesses in the courts of this State, 
and witnesses whose depositions are taken and the persons taking the 
same shall severally be entitled to the same fees as are paid for like 
services in such courts. 

(7) No person shall be excused from attending and testifying or from pro- 
ducing books, papers, schedules of charges, contracts, agreements, or 
other documentary evidence before the Commissioner or in obedience 
to the subpoena of the Commissioner whether such subpoena be signed 
or issued by him or his delegate, or in any cause or proceeding, crimi- 
nal or otherwise, based upon or growing out of any alleged violation 
of this Article, or of any amendments thereto, on the ground or for 
the reason that the testimony or evidence, documentary or otherwise, 
required of him or it may tend to incriminate him or it or subject him 
or it to a penalty or forfeiture; but no individual shall be prosecuted 
or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he is compelled, after 
having claimed his privilege against self-incrimination, to testify or 
produce evidence, documentary or otherwise, except that any individual 
so testifying shall not be exempt from prosecution and punishment for 
perjury committed in so testifying. 

(c)(1) Any person that shall neglect or refuse to attend and testify or to an- 
swer any lawful inquiry, or to produce documentary evidence, if in 
his or its power to do so, in obedience to the subpoena or lawful re- 
quirement of the Commissioner shall be guilty of an offense and upon 
conviction thereof by a court of competent jurisdiction shall be pun- 
ished by a fine of not less than one thousand dollars ($1,000) nor 
more than five thousand dollars ($5,000), or by imprisonment for not 
more than one year, or by both such fine and imprisonment. 


(2) Any person that shall willfully make, or cause to be made, any false 
entry or statement of fact in any report required to be made under 
this Article, or that shall willfully make, or cause to be made, any 
false entry in any account, record, or memorandum kept by any person 
subject to this Article or that shall willfully neglect or fail to make, 
or to cause to be made, full, true, and correct entries in such ac- 
counts, records, or memoranda, of all facts and transactions appertain- 
ing to the business of any person subject to this Article or that shall 
willfully remove out of the jurisdiction of this State, or willfully mu- 
tilate, alter, or by any other means falsify any documentary evidence 
of any such person, or that shall willfully refuse to submit to the Com- 
missioner or to any of his authorized agents, for the purpose of in- 
spection and taking copies, any documentary evidence of any person 
subject to this Article in his or its possession or within his or its con- 
troi, shall be deemed guilty of a misdemeanor and shall be subject, 
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upon conviction in any court of competent jurisdiction to a fine of not 
less than five hundred dollars ($500.00) nor more than five thousand 
($5,000), or to imprisonment for a term of not more than two years, 
or to both such fine and imprisonment. 


(3) If any person required by this Article to file any annual or special re- 
port shall fail so to do within the time fixed by the Commissioner 
for filing the same, and such failure shall continue for 30 days after 
notice of such default, such person shall forfeit to this State the sum 
of one hundred dollars ($100.00) for each and every day of the con- 
tinuance of such failure, which forfeiture shall be payable into the 
general fund of this State, and shall be recoverable in a civil suit in 
the name of the State brought in the superior court where the person 
has his or its principal office or in any county in which he or it shall 
do business. It shall be the duty of the Attorney General of this 
State, to prosecute for the recovery of such forfeitures. The costs and 
expenses of such prosecution shall be paid out of the amount recovered 
in such action. 


(4) Any officer or employee of this State who shall make public any infor- 
mation obtained by the Commissioner without his authority, unless di- 
rected by a court, shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be punished by a fine not exceeding two thou- 
sand dollars ($2,000), or by imprisonment, not exceeding one year, or 
by both such fine and imprisonment, in the discretion of the court. 
(OAL ca6/ 7/5 saz le) 


§ 106-549.68A. Article applicable to those regulated by federal act. 
—The requirements of this Article shall apply to persons, establishments, poultry, 
poultry products and other articles regulated under the Federal Poultry Products 
Inspection Act only to the extent provided for in section 23 of said federal act. 


m971,c. 677, s. 22.) 


§ 106-549.69. Inspection costs.—The cost of inspection rendered under 
the requirements of this Article, shall be borne by this State, except as provided 
in G.S. 106-549.52 and except that the cost of overtime and holiday work per- 
formed in establishments subject to the provisions of this Article, at such rates as 
the Commissioner may determine shall be borne by such establishments. Sums 
received by the Department of Agriculture in reimbursement for sums paid out 
for such premium pay work shall be available without fiscal year limitation to 
Carry out the purposes of this section. (1971, c. 677, s. 23.) 





ARTICLE 49F., 
Biological Residues in Animals. 


§ 106-549.81. Definitions.—For the purpose of this Article, the following 
|terms shall have the meanings ascribed to them in this section: 


(1) “Animal” means any member of the animal kingdom except man. 

(2) “Animal feed’ means any meat, grain, forage, or other food of any plant, 
animal or mineral origin, or any combination thereof, which is nor- 
mally fed to any animal. 

(3) “Animal produce” means any product derived from any animal, whether 
suitable or not for human consumption. 

(4) “Biological residue” means any substance, including metabolites, remain- 
ing in or on any animal prior to or at the time of slaughter or in any 
of its tissues after slaughter, or in or on any animal product or animal 
feed, as the result of treatment with, or exposure, of the animal, animal 
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product, or animal feed to any pesticide, hormone, hormone-like sub- 
stance, growth promoter, antibiotic, anthelmintic, tranquilizer, or other 
therapeutic or prophylactic agent. 


(5) “Board” means the North Carolina Board of Agriculture. 


(6) “Commissioner” means the North Carolina Commissioner of Agricui-_ 
ture or his authorized delegate. 


(7) “Person” means any individual, partnership, corporation, association, 
cooperative or other legal entity. 
(8) “State” means the State of North Carolina. (1971, c. 1183, s. 1.) 
Editor’s Note. — Session Laws 1971, c. Session Laws 1971, c. 1183, s. 9, effective 
1183, s. 10, makes this Article effective on Sept. 1, 1971 contains a severability clause. 
Sept. 1, 1971. 


§ 106-549.82. Detention or quarantine; lifting quarantine; burden 
of proof.—Any animal, animal product, or animal feed which the Commissioner 
has reasonable cause to believe contains or bears any biological residue may be 
immediately detained or quarantined by written order of the Commissioner until 
it can be determined in a manner acceptable to the Commissioner that the animal, 
animal feed, or animal product does not contain or bear a biological residue, or 
that the biological residue therein is within tolerances which are established by, or 
approved by, the Board, and the detention or quarantine is removed: or the ani- 
mal, animal product or animal feed is destroyed or otherwise disposed of in a 
manner acceptable to the Commissioner ; or in the case of a live animal, it has been 
treated in a manner acceptable to the Commissioner to reduce the level of any 
biological residue to a level acceptable to the Commissioner. The burden of proof 
under this section shall be on the owner or custodian of such animal, animal feed 
or animal product. (1971, c. 1183, s. 2.) 


§ 106-549.83. Appellate review; order pending appeal; bond.—Any 
order or quarantine or detention made by the Commissioner may be appealed by 
the aggrieved party to the superior court of the county wherein such animal, 
animal product or animal feed is quarantined or detained. The superior court 
judge, on at least 24 hours notice, may hear said appeal in or out of term, in court 
or in chambers and may affirm, reverse or modify the order of quarantine or de- 
tention imposing such conditions as he may deem just and proper. Any party may 
appeal from the superior court to the Court of Appeals. Pending an appeal from 
the Commissioner or the superior court, any regular or special superior court 
judge residing in or holding court in the district may enter such orders as he 
deems necessary for the preservation or disposition of the animal, animal product 
or feed, and may require the posting of a bond for the faithful performance of 
such orden (197 luca Soasesn) 


§ 106-549.84. Movement of contaminated animals forbidden.—(a) © 
No person shall ship, transport, or otherwise move, or deliver, or receive for — 
movement, any animal, animal product, or animal feed under detention or quaran-_— 
tine pursuant to G.S. 106-549.82, except under written permit of the Commis-~ 
sioner and in accordance with the conditions stated in such written permission, or — 
until the detention or quarantine order has been revoked by written order of the — 
Commissioner. ; 


(b) No person shall ship, transport, or otherwise move, or deliver or receive 
for movement any animal, animal product, or animal feed which he knows, or by 
the exercise of reasonable care would know, contains or bears a biological residue 
which exceeds the tolerances established or approved by the Board. (1971, c. 1183, f 
s. 4.) 








§ 106-549.85. Inspection of animals, records, etc. — The Commis- 
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sioner may enter any place within the State at all reasonable times where any 
animal, animal product or animal feed is kept to examine the facilities, inventory 
and/or copy the records thereof, and to take reasonable samples of any such ani- 
mal, animal product or animal feed after giving notice in writing to the owner or 
custodian of the premises to be entered. If such person shall refuse to consent to 
such entry, the Commissioner may apply to any district court judge and such 
judge may order, without notice, that the owner or custodian of any place where 
any animal, animal product or animal feed is kept to permit the Commissioner to 
enter such place for the purposes herein stated and failure by any person to obey 
such order may:be punished as for contempt. (1971, c. 1183, s. 5.) 


§ 106-549.86. Investigation to discover violation.—The Commissioner 
shall make such investigations or inspections as he deems necessary to determine 
whether any person has violated, or is violating, any provision of this Article or 
any regulation promulgated thereunder, and when any biological residue is found 
in of on any animal, animal product, or animal feed, the Commissioner may make 
such investigation or inspection as he deems necessary to determine the source 
of the substance which resulted in the biological residue. (1971, c. 1183, s. 6.) 


§ 106-549.87. Promulgation of regulation.—The North Carolina Board 
of Agriculture is hereby authorized to promulgate regulations as it may deem nec- 
essary to effectuate the purposes of this Article, including but not limited to, tol- 
erances for biological residues. It shall be unlawful for any person to violate any 
provision of this Article or any regulation promulgated by the Board under au- 
thority of this Article. (1971, c. 1183, s. 7.) 


§ 106-549.88. Penalties.—Any person who violates any provisions of 
this Article or any regulations thereunder shall, upon conviction thereof, be sub- 
_ ject to a fine of not more than five hundred dollars ($500.00) or imprisonment not 
to exceed six months, or both fine and imprisonment. (1971, c. 1183, s. 8.) 


ARTICLE 50. 
Promotion of Use and Sale of Agricultural Products. 


§ 106-557. Notice of referendum; statement of amount, basis and 
purpose of assessment; maximum assessment.—With respect to any ref- 
erendum conducted under the provisions of this article, the duly certified com- 
mission, council, board or other agency shall, before calling and announcing such 
referendum, fix, determine and publicly announce at least thirty days betore the 
date determined upon for such referendum, the date, hours ard polling places for 
voting in such referendum, the amount and basis of the assessment proposed to 
be collected, the means by which such assessment shall be collected if authorized 
by the growers, and the general purposes to which said amount so collected shall 
be applied; no annual assessment levied under the provisions of this article shall 
exceed one half of one percent of the value of the year’s production of such agri- 
cultural commodity grown by any farmer, producer or grower included in the 
group to which such referendum is submitted. Provided, that the assessment for 
the research and promotion programs of the American Dairy Association of North 
Carolina may be fixed on volume not to exceed six cents (6¢) per hundredweight 
of milk sold. (1947, c. 1018, s. 8; 1967, c. 774, s. 1; c. 1268. ) 

Editor’s Note. — The first 1967 amend- The second 1967 amendment added the 
ment substituted “thirty days” for “sixty last sentence 
days” in the first sentence. 


§ 106-557.1. Ballot by mail—(a) As an alternative method of conduct- 
ing a referendum under the provisions of this article, the certified agency in its 
discretion may conduct the referendum by a mail ballot as herein provided. In the 
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event that a certified agency determines in its discretion to conduct a mail ballot, 
public notice of said mail ballot shall be made at least 30 days before the date of 
said referendum. Said notice shall contain the same information required by G.S. 
106-557, except that the notice will also state that the ballot is to be conducted by 
mail rather than at polling places. The notice shall also state that official ballots 
are being mailed on a date specified in the notice to all persons known by the cer- 
tified agency to be eligible to vote and that any person not receiving by mail an 
official ballot by a date specified in the notice will have ten days thereafter to 
apply for an official ballot at the office of the certified agency. The notice shall 
state the deadline for the receipt of all ballots and the address of the certified 
agency. 

Official ballots shall be prepared by the certified agency and mailed by first 
class mail to the last known address of all persons known by the certified agency 
to be eligible to vote. As announced in the public notice, said ballots shall be made 
available for a period of not less than ten days, to those who are eligible to vote in 
said referendum and did not receive a ballot by mail. 

Before any person shall receive an official ballot, he shall furnish such proot 
as the certified agency may require of his eligibility to vote in said referendum. 
The certified agency shall keep a list of those persons who receive official ballots. 
No person may receive more than one official ballot unless he satisfies the cer- 
tified agency that his ballot has been lost or destroyed. 

No votes shall be counted which are not on official ballots. To be eligible to be 
counted, ballots must be received by the certified agency at the place and by the 
deadline previously announced in the public notice of said referendum. 

(b) The provisions of this section shall not apply to the North Carolina Potato 
Association and the North Carolina Soybean Association. (1969, c. 111.) 


§ 106-559. Basis of referendum; eligibility for participation; ques- 
tion submitted; special provisions for North Carolina Cotton Promotion 
Association.—Any referendum conducted under the provisions of this article 
may be held either on an area or state-wide basis, as may be determined by 
the certified agency before such referendum is called; and such referendum, either 
on an area or state-wide basis, may be participated in by all farmers engaged in 
the production of such agricultural commodity on a commercial basis, including 
owners of farms on which such commodity is produced, tenants and sharecroppers. 
In such referendum, such individuals so eligible for participation shall vote 
upon the question of whether or not there shall be levied an annual assessment for 
a period of three years in the amount set forth in the call for such referendum on 
the agricultural product covered by such referendum. Provided, that notwith- 
standing any other provision of this chapter, the North Carolina Cotton Promotion 
Association, Inc., in 1967 shall hold a referendum, pursuant to law, for the years 
1969 and 1970, or for the years 1969 through 1973, in its discretion. Thereafter, 
the North Carolina Cotton Promotion Association, Inc. shall conduct either tri- 
ennial or sexennial referendums as provided by law. (1947, c. 1018, s. 10; 1967, 


CCM 3 Ol) 
‘Editor’s Note.—The first 1967 amend- the end of the next-to-last sentence, “or 
ment added the last two sentences. for the years 1969 through 1973, in its 


The second 1967 amendment added, at discretion.” 


§ 106-562. Regulations as to referendum; notice to farm organiza- 
tions and county agents.—The hours, voting places, rules and regulations and 
the area within which such referendum herein authorized with respect to any of 
the agricultural commodities herein referred to shall be established and deter- 
mined by the agency of the commercial growers and producers of such agricul- 
tural commodity duly certified by the Board of Agriculture as hereinbefore pro- 
vided ; the said referendum date, area, hours, voting places, rules and regulations 
with respect to the holding of such referendum shall be published by such agency 
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conducting the same through the medium of the public press in the State of North 
Carolina at least thirty days before the holding of such referendum, and direct 
written notice thereof shall itkewise be given to all farm organizations within the 
State of North Carolina and to each county agent in any county in which such 
agricultural product is grown. Such notice shall likewise contain a statement of 
the amount of annual assessment proposed to be levied—which assessment in any 
event shall not exceed one half of one percent of the value of the year’s produc- 
tion of such agricultural commodity grown by any farmer, producer or grower in- 
cluded in the group to which such referendum is submitted—and shall likewise 
state the method by which such assessment shall be collected and how the proceeds 
thereof shall be administered and the purposes to which the same shall be applied, 
which purposes shall be in keeping with the provisions of this article. (1947, c. 
SUES eS ml ornl O/C. 174,532.) 

Editor Note.—The 1967 amendment sub- 
stituted ‘thirty days” for “sixty days” in 
the first sentence. 


§ 106-564.1. Alternate method for collection of assessments. — As 
an alternate method for the collection of assessments provided for in G.S. 106- 
564, and upon the request of the duly certified agency of the producers of any 
agricultural products referred to in G.S. 106-550, the Commissioner of Agricul- 
ture shall notify, by registered letter, all persons, firms and corporations engaged 
in the business of purchasing any such agricultural products in this State, that 
on and after the date specified in the letter the assessments shall be deducted by 
the purchaser, or his agent or representative, from the purchase price of any such 
agricultural products. The assessment so deducted, shall, on or before the 1st 
day of June of each year following such deduction, be remitted by such purchaser 
to the Commissioner of Agriculture of North Carolina who shall thereupon pay 
the amount of the assessments to the duly certified agency of the producers en- 
titled thereto. The books and records of all such purchasers of agricultural prod- 
ucts shall at all times during regular business hours be open for inspection by 
the Commissioner of Agriculture or his duly authorized agents. 

Any packer, processor or other purchaser who originally purchases from the 
grower, apples grown in North Carolina, shall collect from the grower thereof 
any marketing assessment due under the provisions of article 50 of chapter 106 and 
shall remit the same to the North Carolina Department of Agriculture. Upon 
failure of said packer, processor or other purchaser to collect and remit said 
assessment then the amount of the assessment shall become the obligation of the 
packer, processor or other purchaser who originally purchased the apples from the 
grower and he shall become liable therefor to the North Carolina Department of 
Agriculture. Failure of the packer, processor or other purchaser to comply with 
the provisions of this section shall constitute a bar to engaging in said business in 
this State upon proper notice from the Board of Agriculture. The Board of Agri- 
culture shall have authority to promulgate such rules and regulations as shall be 
necessary to carry out the purpose and intent of this section. (1953, c. 917; 1969, 
OSs Sao.) 

Editor’s Note. — The 1969 amendment 
added the second paragraph 


§ 106-564.3. Alternative method for collection of assessments relat- 
ing to cattle.—As an alternative method for the collection of assessments pro- 
vided for in article 50 of chapter 106 of the General Statutes, as amended, and as 
the same relates to all cattle, including those cattle sold for slaughter, upon the 
request of the duly certified agency of the producers of all cattle, including those 
which are to be sold for slaughter, the Commissioner of Agriculture shall notify, 
by registered letter, all livestock auction markets, slaughterhouses, abattoirs, pack- 
inghouses, and any and all persons, firms and corporations, engaged in the buy- 
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ing, selling or handling of cattle in this State, and on and after the date specified 
in the letter, the assessments approved and in force under said referendum shall 
be deducted by the purchaser, or his agent or representative, from the purchase 
price of all cattle bought, acquired or sold. It shall be unlawful for any livestock 
auction market, slaughterhouse, abattoir, packinghouse or the administrators or 
managers or agents of same or for any person, firm or corporation to acquire, buy 
or sell any cattle, including cattle for slaughter, without deducting the assessments 
previously authorized by said referendum. The assessment or assessments for any 
month so deducted, shall, on or before the 20th day of the following month, be 
remitted by such purchaser as above described, to the Commissioner of Agriculture 
of North Carolina, who shall thereupon pay the amount of the assessments to the 
duly certified agency of the producers of all such cattle entitled thereto. The books 
and records of all such livestock auction markets, slaughterhouses, abattoirs, pack- 
inghouses, or persons, firms or corporations engaged in buying, acquiring or sell- 
ing all cattle shall at all times during regular business hours be open for inspec- 
tion by the Commissioner of Agriculture or his duly authorized agents. Provided, 
however, that if any livestock auction market, slaughterhouse, abattoir, packing- 
house, or any person, firm or corporation engaged in buying, selling or handling 
cattle in this State shall fail to collect or pay such assessments so deducted to the 
Commissioner of Agriculture of North Carolina, as herein provided, then and in 
such event suit may be brought by the duly certified agency concerned in a court 
of competent jurisdiction to enforce the collection of such assessments. (1959, c. 
1176; 1969, c. 184.) 

Editor’s Note.—Prior to the 1969 amend- amendment provides for assessments on 
ment this section applied to assessments all cattle sold. 
relating to cattle sold for slaughter. The 


§ 106-567. Rights of farmers dissatisfied with assessments; time 
for demanding refund.—In the event such referendum is carried in the affirma- 
tive and the assessment is levied and collected as provided herein and under the 
regulations to be promulgated by the duly certified agency conducting the same, 
any farmer or producer upon and against whom such annual assessments shall 
have been levied and collected under the provisions of this Article, if dissatisfied 
with said assessment and the result thereof, shall have the right to demand of and 
receive from the treasurer of said agency a refund of such annual assessment so 
collected from such farmer or producer, provided such demand for refund is 
made in writing within thirty days from the date on which said assessment is 
collected from such farmer or producer. Provided, however, that as to growers 
or producers of potatoes, apples or peaches the right of refund of assessments as 
provided herein shall be contingent upon such growers or producers having paid 
said assessment on or before the end of the assessment year in which the assessment 
was levied. The assessment year shall be determined by the duly certified com- 
mission, council, board or agency representing the respective commodity: Pro- 
vided further, that any farmer or producer of potatoes, apples or peaches who fails 
to make any protest against the assessment and levy in writing, addressed to the 
duly certified commission, council, board or agency representing the commodity 
concerned, within thirty days from the date such assessment shall become due and 
payable, then, and in such event, suit may be brought by the duly certified com- 
mission, council, board of agency concerned in a court of competent jurisdiction 
to enforce the collection of the assessment. Provided further that on and after 
July 1, 1972, as to growers or producers of apples there shall be no right of refund 
of assessments levied pursuant to the referendum provided for by Article 50, 
Chapter 106 of the General Statutes of North Carolina. (1947, c. 1018, s. 18; 1959, 
Colle 1969) c2O0aIss: 1720) 

Editor’s Note. — Session Laws 1969, c. sentence. Session Laws 1969, c. 605, s. 2, 
605, s. 1, inserted “apples” in the second’ effective July 1, 1972, added the last sen- 
sentence and in the proviso to the third tence. 
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ARTICLE SOA. 
Promotion of Agricultural Research and Dissemination of Findings. 


§ 106-568.8. Collection and disposition of assessment; report of 
receipts and disbursements; audit.—In the event two thirds or more of the 
eligible farmers and producers participating in said referendum vote in favor of 
such assessment, then said assessment shall be collected for a period of six (6) 
years under rules, regulations, and methods as provided for in this article. The 
assessments shall be added to the wholesale purchase price of each ton of fertilizer, 
commercial feed, and/or their ingredients (except lime and land plaster) by the 
manufacturer of said fertilizer and feed. The assessment so collected shall be paid 
by the manufacturer into the hands of the North Carolina Commissioner of Agri- 
culture on the same tonnage and at the same time and in the same manner as pre- 
scribed for the reporting of the inspection tax on commercial feeds and fertilizers 
as prescribed by G.S. 106-50.6 and 106-99. The Commissioner shall then remit 
said five cents (5¢) per ton for the total tonnage as reported by all manufacturers 
of commercial feeds, fertilizers, and their ingredients to the treasurer of the North 
Carolina Agricultura] Foundation, Inc., who shall disburse such funds for the pur- 
poses herein enumerated and not inconsistent with provisions contained in the 
charter and bylaws of the North Carolina Agricultural Foundation, Inc. Signed 
copies of the receipts for such remittances made by the Commissioner to the trea- 
surer of the North Carolina Agricultural Foundation, Inc., shall be furnished the 
Commissioner of Agriculture, the North Carolina Farm Bureau Federation, and 
the North Carolina State Grange. The treasurer of the North Carolina Agricul- 
tural Foundation, Inc., shall make an annual report at each annual meeting of 
the Foundation directors of total receipts and disbursements for the year and shall 
file a copy of said report with the Commissioner of Agriculture and shall make 
available a copy of said report for publication. 


It shall be the duty of the Commissioner of Agriculture to audit and check the 
remittances of five cents (5¢) per ton by the manufacturer to the Commissioner 
in the same manner and at the same time as audits and checks are made of re- 
mittances of the inspection tax on commercial feeds and fertilizers. (1951, c. 827, 
s. 8; 1967, c. 631, s. 1.) 

Editor’s Note. — The 1967 amendment above, was repealed by Session Laws 1973, c. 
substituted “six (6) years” for “three (3) 771, s. 19, effective July 1, 1973. For present 
years” near the beginning of the section. provisions as to inspection fees on commercial 

Section 106-99, referred to in the section feeds, see § 106-284.40. 


§ 106-568.10. Subsequent referenda; continuation of assessment. 
—If the assessment is defeated in the referendum, the governing boards of the 
North Carolina Farm Bureau Federation, the North Carolina State Grange, and 
the North Carolina Agricultural Foundation, I[nc., shall have full power and au- 
thority to call another referendum for the purposes herein set out in the next suc- 
ceeding year on the question of the annual assessment for six years. In the event 
the assessment carried in a referendum by two thirds or more of the eligible farmers 
participating therein, such assessment shall be levied annually for the six years 
set forth in the call for such referendum and a new referendum may be called and 
conducted during the sixth year of such period on the question of whether or not 
such assessment shall be continued for the next ensuing six years. (1951, c. 827, s. 
10; 1967, c. 631, s. 2.) 

Editor’s Note. — The 1967 amendment places in the second sentence and substi- 
substituted “six years” for “three years” at tuted “sixth year” for “third year” in the 
the end of the first sentence and in two second sentence. 
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ARTICLE 5OB. 
North Carolina Agricultural Hall of Fame. 


§ 106-568.13. North Carolina Agricultural Hall of Fame created. 
State Government Reorganization—The culture by § 143A-61, enacted by Session 
North Carolina Agricultural Hall of Fame Laws 1971, c. 864. 
was transferred to the Department of Agri- 


ARTICLE 50C. 
Promotion of Sale and Use of Tobacco. 


§ 106-568.18. Policy as to joint action of farmers.—It is hereby de- 
clared to be in the public interest that the farmers of North Carolina who produce 
flue-cured tobacco be permitted and encouraged to act jointly in promoting and 
stimulating, by organized methods and through the medium established for such 
purpose, export trade for flue-cured tobacco and the use of tobacco everywhere. 


(1950 Scr o0d asa 


§ 106-568.19. Policy as to referendum on question of annual as- 
sessment.—For the purpose of raising reasonable and necessary funds for pro- 
ducer participation in the operations of the agency sei up under farmer sponsorship 
for the promotion of export trade in flue-cured tobacco and the use of tobacco 
everywhere, it is proper, desirable, necessary and in the public interest that the 
farmers in this State engaged in the production of flue-cured tobacco shall have the 
opportunity and privilege of participating in a referendum to be held as herein- 
after provided, in which referendum there shall be determined the question of 
whether or not the farmers of the State engaged in the production of flue-cured 


tobacco shall levy upon themselves an annual assessment for the purposes herein 
stated. (1959, c. 309, s. 2.) 


§ 106-568.20. Referendum in 1961 on assessment for next three 
years.—During the year 1961 and upon the exact date in such year as may be 
determined in the manner hereinafter set forth and under rules and regulations as 
established under the provisions of this article, there shall be held in every county 
in North Carolina in which flue-cured tobacco is produced a referendum to be 
participated in by all farmers engaged in the production of flue-cured tobacco, 
including owners of farms on which such tobacco is produced, tenants and share- 
croppers, in which referendum said individuals so eligible for participation shall 
vote upon the question of whether or not there shall be levied an annual assess- 
ment for a period of three years (1962, 1963 and 1964), such amount as may have 
been theretofore or as may be thereafter determined by the board of directors of 
Tobacco Associates, Incorporated, but not more than one dollar ($1.00) per acre 
per year on all flue-cured tobacco acreage in the State of North Carolina. (1959, 
COs sO.) 


§ 106-568.21. Effect of more than one-third vote against assess- 
ment in 1961 referendum.—TIf in suck referendum more than one third of the 
tobacco farmers eligible to participate therein and voting therein shall vote in 
the negative and against the levying or collection of such assessment, then no as- 
sessment shall be levied or collected pursuant to that referendum. (1959, c. 309, 
s. 4.) 


§ 106-568.22. Effect of two-thirds vote for assessment in 1961 
referendum.—lIf in such referendum two thirds or more of the eligible tobacco 
farmers voting therein shall vote in the affirmative and in favor of the levying or 
collection of such assessment to be determined by the board of directors of Tobacco 
Associates, Incorporated, but in an amount of not more than one dollar ($1.00) 
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per acre per year on all flue-cured tobacco acreage in the State of North Carolina, 
then such assessment shall be collected in the manner hereinafter provided. (1959, 


ge S09, s. 5.) 


§ 106-568.23. Regulations as to 1961 referendum; notice to farm 
organizations and county agents.—The exact date in the said year 1961, on 
which such referendum shall be held and the hours, voting places, and rules and 
regulations under which such referendum shall be conducted, shall be established 
and determined by the board of directors of the North Carolina corporation known 
and designated as Tobacco Associates, Incorporated, established under the leader- 
ship of farm organizations in the State of North Carolina for the purpose of stimu- 
lating, developing and expanding export trade for flue-cured tobacco and the use 
of tobacco everywhere; the said referendum date, hours, voting places, rules and 
regulations with respect to the holding of such referendum shall be published 
through the medium of the public press in the State of North Carolina by said 
board of directors at least thirty days before the holding of such referendum, and 
direct written notice thereof shall likewise be given to all farm organizations with- 
in the State of North Carolina and to each county agent in any county in which 
flue-cured tobacco is grown. (1959, c. 309, s. 6.) 


§ 106-568.24. Distribution of ballots; arrangements for holding 
1961 referendum; declaration of results.—The said board of directors of 
Tobacco Associates, Incorporated, shall likewise prepare and distribute in ad- 
vance of said referendum all necessary ballots for the purpose thereof, and shall 
under the rules and regulations promulgated by said board arrange for the neces- 
sary poll holders for conducting the said referendum; and following such referen- 
dum and within ten days thereafter the said board of directors shall canvass and 
publicly declare the results of such referendum. (1959, c. 309, s. 7.) 


§ 106-568.25. Question at 1961 referendum.—Said referendum shall 
be upon the question of whether or not the farmers eligible for participation therein 
and voting therein shall favor an assessment for the period of three years, 1962, 
1963 and 1964, in an amount in each of said years as determined by or to be deter- 
mined by the board of directors of Tobacco Associates, Incorporated but not more 
than one dollar ($1.00) per acre per year on all flue-cured tobacco acreage in the 
State of North Carolina, for the purpose of providing farmer participation in the 
fund and through the agency established for the stimulation, expansion and de- 
velopment of export markets for flue-cured tobacco and the encouragement of the 
use of flue-cured tobacco everywhere. (1959, c. 309, s. 8.) 


§ 106-568.26. Collection of assessments; custody and use of funds. 
—In the event two thirds or more of the eligible farmers voting therein shall vote 
in favor of such assessment, then the said assessment shall be collected annually 
for the years herein set forth and under such method, rules and regulations as 
may be determined by the board of directors of the said Tobacco Associates, In- 
corporated, and the said assessment so collected shall be paid into the treasurer 
of said Tobacco Associates, Incorporated, to be used along with funds from other 
sources, for the purpose of stimulating, developing and expanding export trade 
for flue-cured tobacco and encouraging the use of flue-cured tobacco everywhere. 


£1959 ic, 309, -s. 9.) 


§ 106-568.27. Required affirmative vote of directors of Tobacco 
Associates, Incorporated.—No assesment shall be made pursuant to this 
article unless same shall receive the affirmative vote of not less than two thirds of the 
members of the board of directors of Tobacco Associates, Incorporated, including 
the affirmative vote of not less than two thirds of such board members who were 
elected by North Carolina farm organizations. (1959, c. 309, s. 10.) 
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§ 106-568.28. Right of farmers dissatisfied with assessments; time 
for demanding refund.—In the event any referendum authorized by this article 
is carried in the affirmative by such two-thirds vote and the assessment is levied 
and collected as herein provided ard under the regulations to be promulgated by 
the board of directors of Tobacco Associates, Incorporated, any farmer or to- 
bacco producer upon whom and against whom any such annual assessment shall 
have been levied and collected under the provisions of this article, if dissatisfied 
with the said assessment, shall have the right to demand of and receive from the 
treasurer of said Tobacco Associates, Incorporated, a refund of such annual as- 
sessment so collected from such farmer or producer of tobacco, provided such de- 
mand for refund is made in writing within thirty days from the date on which 
said assessment is collected frora such farmer or producer or deducted from the 
proceeds of the sale of tobacco of such farmer or producer. (1959, c. 309, s. 11.) 


§ 106-568.29. Subsequent referendum after defeat of assessment. 
—In the event any referendum conducted as provided for in this article shall not 
be supported by two thirds or more of those voting therein, then the board of di- 
rectors of Tobacco Associates, Incorporated shall have full power and authority 
to call another referendum for the purposes herein set forth in any succeeding 
year, on the question of an annual assessment for the next three years or less. 
lf the referendum is carried as provided in this article, then the assessments may be 
levied and collected as provided in this article. (1959, c. 309, s. 12.) 


§ 106-568.30. Referendum as to continuance of assessments ap- 
proved at prior referendum.—In the event any referendum, held at any time 
under the provisions of this article, is carried by the vote of two thirds or more of 
the eligible farmers participating therein and assessments in pursuance thereof 
are being levied annually, then the board of directors of Tobacco Associates, In- 
corporated shall, in its discretion, have full power and authority to call and con. 
duct during the last year of such period another referendum in which the farmers 
and producers of flue-cured tobacco shall vote upon the question of whether or not 
assessments under this article shall be continued for the next ensuing three years. 
If the referendum is carried as provided in this article, then assessments may be 
levied and collected as provided in this article. (1959, c. 309, s. 13.) 


§ 106-568.31. Filing and publication of financial statement by trea- 
surer of Tobacco Associates, Incorporated.—The treasurer of Tobacco As- 
sociates, Incorporated shall, within thirty days after the end of any fiscal year, file 
with the State Auditor a financial statement as of the end of the fiscal year and a 
detailed statement of operations for the year ended. Further a condensed statement 
of the financial condition anc operating expenses for said fiscal year shall be pub- 
lished in a newspaper of general circulation, if one exists, in each county from 
which assessments are collected. (1959, c. 309, s. 14.) 


§ 106-568.32. Levy of assessment for 1959, 1960 and 1961 au- 
thorized.—The board of directors of Tobacco Associates, Incorporated, by a 
vote (as provided in § 106-568.27 above) is hereby authorized to levy an assess- 
ment for the years 1959, 1960 and 1961 on all the flue-cured tobacco acreage in 
the State of North Carolina in an amount for each said year, as may be determined 
by said board, up to but not in excess of one dollar ($1.00) per acre per year in 
accordance with and pursuant to a referendum and vote of North Carolina flue- 
cured tobacco growers held in December, 1958; said assessment to be levied and 
collected just as though said referendum had been held after the adoption of this 
article, provided that all of the requirements of this article as to the determination 
of the amount of the assessment and the collection of the assessment are complied 
with and provided further that all conditions of this article as to refund upon de- 
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mand shall be applicable: Provided further that such assessments for the years 1959, 
1960 and 1961 shall be in lieu of the amount of ten cents (10¢) per acre, autho- 
rized under the provisions of chapter 511 of the Session Laws of 1947. (1959, c. 
BUI. S15.) 


§ 106-568.33. Effect of article on prior acts.—Insofar as the provi- 
sions of this article are different from and in conflict with the provisions of chap- 
ter 511, Session Laws of 1947 and chapter 63, Session Laws of 1951, to the ex- 
tent of such conflict the provisions of this article shall be applicable and shall super- 
sede and prevail over the provisions of said former acts and all provisions of this 
article shall be in full effect. So long as assessments are made under this article, 
no assessment shall be made and collected under the provisions of chapter 511, 


Session Laws of 1947, as amended. (1959, c. 309, s. 16.) 


§ 106-568.34. Alternate method for levy of assessment.—At any time 
when it may be found by the board of directors of Tobacco Associates that it is not 
reasonably feasible to base the authorization of an assessment or the making of an 
assessment or the collection of an assessment on a “per-acre’’ unit, then the board 
of directors of Tobacco Associates, by an affirmative vote of not less than two thirds 
of its members (which vote shall include the affirmative vote of not less than two 
thirds of such board members who were elected by North Carolina farm organiza- 
tions), may use a reasonably corresponding “tobacco poundage”’ unit as the basis 
for such authorization or making or collecting an assessment; provided, that no 
assessment shall exceed five cents (5¢) per 100 pounds of the effective farm 
marketing quota of a member. (1973, c. 81.) 


ARTICLE 52. 
Agricultural Development. 


§ 106-587. Local appropriations.—Each county and city in this State is 
authorized to make appropriations for the purposes of this Article and to fund 
them by levy of property taxes pursuant to G.S. 153A-149 and G.S. 160A-209 
and by the allocation of other revenues whose use is not otherwise restricted by 
awe 1059F er 1 1 ies..3;91973,'c. 803;/5710:) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, rewrote this section. 


§§ 106-588 to 106-600: Reserved for future codification purposes. 


ARTICLE 53. 
Grain Dealers. 


§ 106-601. Definitions.—(a) “Cash buyer” means any grain dealer who 
pays the producer, or his representative at the time of obtaining title, possession 
or control of grain, the full agreed price of such grain in coin or currency, lawful 
money of the United States, certified checks, cashier’s checks or drafts issued by 
a bank. 

(b) “Commissioner” means the North Carolina Commissioner of Agriculture. 

(c) “Department” means the North Carolina Department of Agriculture. 


(d) “Grain” as used herein shall be construed to include, but not by way of 
limitation, corn, wheat, rye, oats, sorghum, barley, mixed grain and soybeans. 

(e) “Grain dealer” means any person owning, controlling or operating an 
elevator, mill, warehouse or other similar structure or truck or tractor-trailer unit 
or both who buys, solicits for sale or resale, processes for sale or resale, contracts 
for storage or exchange, or transfers grain of a North Carolina producer. The 
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term “grain dealer” shall exclude producers or groups of producers buying grain 
for consumption on their farms. 

(f) “Person” means an individual, partnership, corporation, association, syndi- 
cate or other legal entity. 

(g) “Producer” means the owner, tenant or operator of land in this State who 
has an interest in and receives all or any part of the proceeds from the sale of the 
grain produced thereon. (1973, c. 665, s. 1.) 

Editor’s Note. — Session Laws 1973, c. Not Required to Be Licensed under This 
665, s. 16, makes the act effective May 1, Article. — See opinion of Attorney General to 
1974. Mr. James A. Graham, Commissioner of 

A Person Who Hauls Grain of a Producer Agriculture, 43 N.C.A.G. 404 (1974). 
without a Transfer of Title of the Grain Is 


§ 106-602. License required.—No person shall act or hold himself out as 
a grain dealer without first having obtained a license as herein provided. (1973, c. 


665, s. 2.) 


§ 106-603. Application for license or renewal thereof.—Every grain 
dealer before transacting business within the State of North Carolina shall on or 
before July 1, 1974, and annually on or before June 15 of each year thereafter, 
file a written application for a license or for the renewal of a license with the Com- 
missioner. The application shall be on a form furnished by the Commissioner and 
shall contain the following information: 


(1) The name and address of the applicant and that of its local agent or 
agents, if any, and the location of its principal piace of business within 
this State. 

(2) The kinds of grain the applicant proposes to handle. 

(3) The type of grain business proposed to be conducted. (1973, c. 665, s. 3.) 


§ 106-604. License fee; bond required; exemption. — All applications 
shall be accompanied by an initial or renewal license fee of twenty-five ($25.00) 
plus twenty dollars ($20.00) per certificate or decal for each separate buying station 
or truck and a good and sufficient bond in the amount of ten thousand dollars 
($10,000) to satisfy the initial license application. A fee of one dollar ($1.00) shall 
be charged for each duplicate license, certificate or decal. “Cash buyers” upon 
written request to the Commissioner showing proof satisfactory to the Commis- 
sioner that the person is a “cash buyer” under this Article shall be exempted from 
bonding requirements hereunder. The exemption shall be granted within 20 days of 
the receipt of the exemption request or unless the Commissioner requests the dealer 
to provide additional necessary information or unless the request is denied. (1973, 


c. 665, s. 4.) 


§ 106-605. Execution, terms and form of bond; action on bond; in- 
vestigation of complaints.—Such bond shall be made payable to the State of 
North Carolina with the Commissioner as trustee and shall be conditioned upon the 
grain dealer’s faithful performance of his duties as a grain dealer and his com- 
pliance with this Article and shall be for the use and benefit of any producer from 
whom the grain dealer may purchase or store grain and who is not paid by such 
grain dealer, and shall not be cancelled during the period for which the license is 
issued except upon 30 days’ notice in writing to the Department. The liability of 
the surety of any bond required by the provisions of this Article shall not accumu- 
late for each successive license period and the aggregate liability of the surety shall 
not exceed the face amount of the bond. Any producer claiming to be injured by the 
nonpayment, fraud, deceit or negligence of any dealer may bring action in the 
superior court of the county of residence of the producer therefor upon the bond 
within 120 days of the date of delivery of such grain to the dealer. The producer 
may notify the Commissioner in writing, by certified mail when possible, of such 
failure or refusal within the 120-day period unless contracted otherwise, or 10 days 
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thereafter. In the event the Commissioner receives written complaint from an 
alleged injured producer of nonpayment, fraud, deceit or negligence of a dealer, 
the Commissioner may investigate such complaint and make recommendations to 
the surety company relative to the culpability or nonculpability of the dealer and 
the extent thereof. (1973, c. 665, s. 5.) 


§ 106-606. Posting of license; decal on truck, etc.—The grain dealer 
license shall be posted in a conspicuous place in the place of business. In the case of 
a licensee operating a truck or tractor-trailer unit, the licensee is required to have 
a decal that the license is in effect and that a bond has been filed, such decal to be 
carried in each truck or tractor-trailer unit used in connection with the purchase of 
grain from producers. (1973, c. 665, s. 6.) 


§ 106-607. Renewal of license.—Licenses shall be renewed upon applica- 
tion and payment of renewal fees on or before the 15th day of June following the 
date of expiration of any license hereunder issued. Applications received after 
June 15 of any year shall be subject to a late filing fee of ten dollars ($10.00) in 
addition to other applicable fees. (1973, c. 665, s. 7.) 


§ 106-608. Disposition of fees.—All fees payable under this Article shall 
be collected by the North Carolina Department of Agriculture for the administra- 
tion of this Article. (1973, c. 665, s. 8.) 


§ 106-609. Records to be kept by dealers.—It shall be the duty of every 
person doing business as a grain dealer in this State to keep records of grain trans- 
actions for reasonable periods of time and in accordance with good business prac- 


tices. (1973, c. 665, s. 9.) 


§ 106-610. Grounds for refusal, suspension or revocation of license. 
—The Commissioner may refuse to grant or renew license, may suspend or may 
revoke any license upon a showing by substantial and competent evidence that: 


(1) The dealer has suffered a final money judgment to be entered against him 
and such judgment remains unsatisfied ; or 
(2) The dealer has failed to promptly and properly account and pay for grain; 


or 

(3) The dealer has failed to keep and maintain business records of his grain 
transactions as required herein; or 

(4) The dealer has engaged in fraudulent or deceptive practices in the trans- 
action of his business as a dealer; or 

(5) The dealer has failed to collect from a producer and remit to the Commis- 
sioner of Agriculture such assessments as have been approved by the 
producers and are required to be collected under the provisions of Arti- 
cle 50 of Chapter 106 of the General Statutes; or 

(6) The dealer or applicant has been convicted, pled guilty or nolo contendere 
within three years in any state or federal court of a crime involving 
moral turpitude. (1973, c. 665, s. 10.) 


§ 106-611. Procedure for refusal, suspension or revocation of li- 
cense.—Before the Commissioner or his duly authorized representative shall re- 
fuse an initial or renewal license or revoke a license, he shall give at least 10 days’ 
actual notice or notice by registered mail to the applicant or licensee of the time 
and place of hearing. At such hearing, the applicant or licensee shall be privileged 
to appear in person, or with counsel and to produce witnesses. 

At the time and place fixed, the Commissioner or his designated representative 
shall proceed to hear the matter and any charges made and both the applicant or 
licensee and any complainant shall be accorded ample opportunity to present in 
person or by counsel such statements, testimony, evidence and arguments as may 
be pertinent to the matter or charges or to any defense thereto. The Commissioner 
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or his designated representative may continue such hearings from time to time. The 
hearing shall be reduced to writing. 

The Commissioner is authorized to issue subpoenas and to bring before him or 
his designated representative any person or persons in this State and to take testi- 
mony either orally or by deposition or by exhibit with the same fees and mileage 
and in the same manner as prescribed by law in judicial proceedings and civil cases 
in the superior courts of this State. 

The Commissioner is authorized to issue subpoenas on any or all records relating 
to a grain dealer’s business. The Commissioner or his designee may administer 
oaths to witnesses at any hearing that the Department is authorized by law to con- 
duct. If the Commissioner or his designee shall find the applicant or licensee guilty 
of any act provided in G.S. 106-610, the Commissioner may refuse, suspend or 
revoke such license and shall give immediate notice to the applicant or licensee. 

No suspension shall be for a longer period than one year. 

No person whose license has been revoked shall be eligible to receive another 
license until at least two years have elapsed from the date of the order of revocation, 
or if appealed, two years from the final judgment sustaining such revocation. 

Any person aggrieved by an order denying, suspending or revoking a license 
may appeal to the Superior Court of Wake County and the procedure for such 
appeal shall be exclusively governed by the provisions of Chapter 150 of the 
General Statutes. (1973, c. 611, s. 11.) 


§ 106-612. Commissioner’s authority to investigate.—In furtherance 
of any such investigation, inspection or hearing, the Commissioner or his duly 
authorized agent shall have full authority to make any and all necessary investiga- 
tions relative to the complaint or matter being investigated; and they shall have 
free and unimpeded access during normal business hours to all buildings, yards, 
warehouses, storage and transpertation facilities in which grain is kept, stored, 
Lari or transported, or where records of grain transactions are kept. (1973, 
c. 665, s. 12.) 


§ 106-613. Rules and regulations.—The Board of Agriculture may adopt 
such rules and regulations as may be necessary to carry out the administration and 
enforcement of this Article. (1973, c. 665, s. 13.) 


§ 106-614. Violation a misdemeanor.—Any person who violates any 
provision of this Article or any rule or regulation of the Board of Agriculture 
promulgated hereunder shall be guilty of a misdemeanor and upon conviction there- 
of fined not less than one hundred dollars ($100.00) nor more than five hundred 
dollars ($500.00) or imprisoned for not more than 60 days, or both fined and 
imprisoned. In case of a continuing violation or violations, each day and each 
violation occurring constitutes a separate and distinct offense. (1973, c. 665, s. 14.) 


§ 106-615. Operation without license unlawful; injunction for viola- 
tion.—It shall be unlawful for any person to be a grain dealer without securing a 
license as herein provided. In addition to the criminal penalties provided for herein, 
the Commissioner of Agriculture may apply to any superior court judge and the 
court may temporarily restrain or preliminarily or permanently enjoin any violation 
of this Article. (1973, c. 665, s. 15.) 
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Chapter 107. 
Agricultural Development Districts. 


§ 107-1 to 107-25: Repealed by Session Laws 1971, c. 780, s. 20, effec- 
tive July 1, 1973. 
Cross Reference.—See the note catchlined 
“Revision of Chapter” following the analy- 
sis to Chapter 159. 
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Chapter 108. 
Social Services. 


Article 1. 


Administration. 
Part 1. The State Board of Social Services. 


Sec. 
108-1 to 108-4. [Repealed.] 


Part 2. The Department of Social Services. 
108-5, 108-6. [Repealed.] 


Part 3. County Boards of Social Services. 
108-7. Creation. 
108-8. Size. 


108-9. Method of appointment; residentia! 
qualifications; fee or compensa- 
tion for services. 

Term of appointment. 

Order of appointment. 

108-12. Vacancies. 

108-13. Meetings. 

108-14. Compensation of members. 

108-15. Duties and responsibilities. 

108-16. Inspection of records by members. 


108-10. 
108-11. 


Part 4. 


108-17. 
108-18. 
108-19. 


Part 


County Director of Social Services. 


Appointment. 
Salary. 
Duties and responsibilities. 


5. Special County Attorneys for 
Social Service Matters. 


108-20. Appointment. 
108-21. Compensation. 
108-22. Duties and responsibilities. 


Article 2. 


Programs of Public Assistance. 


108-23. Creation of programs. 

108-24. Definitions. 

108-24.1. Certain financial assistance and 
in-kind goods not considered 
in determining assistance paid 
under Chapters 108 and 111. 


Part 1. Aid to the Aged and Disabled. 
108-25. Eligibility requirements. 
108-26. Determination of disability. 
108-27. Direct payments for nursing and 
custodial care. 


108-28. Limitations on payments. 
108-29 to 108-37.1. [Repealed.] 


Part 2. Aid to Families with Dependent 
Children. 


108-38. Eligibility requirements; certain 
contributions to be disregarded. 
108-39. Limitations on eligibility. 
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Sec. 

108-39.1. Work incentive program adopted; 
evidence of refusal to partici- 
pate in special work projects; 
protective and vendor pay- 
ments. 


Part 3. The Administration of Aid to the 
Aged and Disabled and Aid to Families 
with Dependent Children. 


108-40. 
108-41. 
108-42. 


Application for assistance. 

Investigation of applicant. 

The granting or denial of assis- 
tance. 

Reconsideration of grants. 

Appeals. 

Confidentiality of records. 

Removal to another county. 

Assistance not assignable; checks 
payable to decedents. 

Fraudulent misrepresentation. 

Personal representative for mis- 
managed grants. 

Protective and vendor payments. 


108-43. 
108-44. 
108-45. 
108-46. 
108-47. 


105-48. 
108-49. 


108-50. 


Part 4. Financing Aid to the Aged and 
Disabled and Aid to Families with 
Dependent Children. 


108-51. Acceptance of grants-in-aid. 
108-52. Transfer of funds to counties. 
108-53. Allocation of nonfederal shares. 
108-54. (Effective July 1, 1974, through June 
30, 1975.) Determination of State 


and county financial partic- 
ipation. 

108-54. Determination of county expendi- 
tures. 


108-54.1. (Effective July 1, 1974, through June — 
30, 1975.) State Public Assistance 
Contingency Fund. 

108-55. [Repealed.] 

108-55. Determination of 

expenses. 

(Effective July 1, 1974, through June 
30, 1975.) Counties to levy taxes. 

Counties to levy taxes. 

(Effective July 1, 1974, through June 
30, 1975.) Appropriations not to 
revert. 

Appropriations not to revert. 

Equalizing fund. 


Part 5. Medical Assistance. 
108-59. State fund created. 
108-60. Payments from fund. 
108-61. Acceptance of federal grants. 
108-61.1. [Repealed.] 
108-61.2. Subrogation rights; withholding of 
information a misdemeanor. 


administrative 
108-56. 
108-56. 
108-57. 


108-57. 
108-58. 
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Part 6. General Assistance. 
Sec. 
108-62. 
108-63. 
108-64. 
108-65. 


Purpose and eligibility. 
Application procedure. 

State funds to counties. 
Participation permissive. 


Part 7. Foster Home Fund. 

State Foster Home Fund. 
Article 3. 

Inspection and Licensing Authority. 


108-66. 


Part 1. Licensing of Public Solicitation. 
108-67. Definitions. 

108-68. Licenses required. 

108-69. Licensing procedure. 

108-70. Appeal procedure. 

108-71. Annual financial reports. 

108-72. Authorization of individual solici- 


tors. 

108-73. Exemptions from licensing  re- 
quirement. 

108-74. Solicitation for individual _liveli- 
hood. 


108-75. Penalties for violations. 
Part 2. Licensing of Private Institutions. 


108-76. Licensing of maternity homes. 

108-77. Licensing of homes for the aged 
and infirm. 

108-78. Licensing of private child-caring 
institutions. 


Part 3. Local Confinement Facilities. 


108-79. Inspection. 
108-80. Approval of new facilities. 
108-81. Failure to provide information. 


108-82 to 108-86. [Repealed.] 
108-87 to 108-90. [Reserved. ] 


Article 4. 


Protection of the Abused or 
Neglected Elderly Act. 


108-91. Short title. 


Revision of Chapter. — Session Laws 
1969, c. 546, effective July 1, 1969, revised 
and rewrote this chepter, substituting pres- 
ent §§ 108-1 through 108-81 for former §§ 
108-1 through 108-86. No attempt has been 
made to point out the changes made by 
the revisicn, but, where appropriate, the 
historical citations to the former sections 
have been added to corresponding sections 
of the revised chapter. 

Editor’s Note.—Session Laws 1973, c. 
476, s. 138, subsection (1), provides that 
whenever the words “State Board of Social 


Sec. 

108-92. Legislative intent and purpose. 

108-93. Definitions. 

108-94. Duty to report. 

108-95. Duty of director upon receiving 
report. 

108-96. Provision of protective services with 
the consent of the person. 

108-97. Provision of protective services to 
elderly persons who do not have 
the capacity to consent. 

108-98. Motion in the cause. 

108-99. Utilization of available services. 

108-100. Privilege for confidential communi- 


cations. 
108-101. Payment for protective services. 
108-102 to 108-106. [Reserved. ] 


Article 5. 


Family Food Assistance 
Program. 


108-107. Creation of food stamp program. 
108-108. Determination of eligibility. 
198-109. Appeals. 

108-110. Penalties for false representation. 
108-111 to 108-115. [Reserved. ] 


Article 6. 


Economic Opportunity 
Agencies. 


108-116. 


108-117. 
108-118. 


Purpose. 

Definitions. 

Designation of administering agency; 
powers and responsibilities. 


108-119. Eligibility for State financial 
assistance. 

108-120. Allocation of State financial 
assistance. 

108-121. Authority for State departments to 
contract with or make grants to 
eligible economic opportunity 
agencies. 

108-122. Eligibility for local government 
assistance. 


108-123. Local government control. 


Services” and “State Board’ are used or 
appear in any statute or law of this State, 
the same shall be deleted and the words 
“Department of Human Resources” or 
“Department,” as appropriate, shall be 
substituted, unless otherwise provided in 
the act. Session Laws 1973, c. 476, s. 138, 
subsection (2), provides that whenever the 
words “Commissioner for Social Services” 
or “Commissioner,” when referring to the 
Commissioner for Social Services, appear 
in any statute or law of this State, the same 
shall be deleted and the words “Secretary 
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of Human Resources” or “Secretary,” as 
appropriate, shall be substituted, unless 
otherwise provided in the act. Session 
Laws 1973, c. 476, s. 138, subsection (3), 
provides that whenever the words “North 
Carolina State Department of Social Ser- 
vices’”” are used or appear in any statute 
or law of this State, the same shall be de- 
leted and the words “Department of Hu- 
man Resources” or “Department,” as ap- 
propriate, shall be substituted, unless other- 
wise provided in the act. In this Chapter 
as it stood at the time of passage of the 
1973 act, the State Board of Social Services 
was occasionally referred to simply as the 
“Board of Social Services,” and the title 
of the Commissioner was “Commissioner 
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§ 108-8 


Carolina State Department of Social Ser- 
vices’ did not appear anywhere in the 
Chapter, the Department being usually 
referred to as the “State Department of 
Social Services,” and occasionally as the 
“State Department.” In order to give effect 
to the obvious intent of the 1973 act, ref- 
erences to the Department and Secretary 
of Human Resources have been substi- 
tuted for references to the State Depart- 
ment, Board and Commissioner of Social 
Services throughout this Chapter and else- 
where in the General Statutes, notwith- 
standing the fact that in a number of in- 
stances the precise titles quoted in the 
1973 act were not used in the sections so 
treated as amended. 


of Social Services.’ The words “North 


ARTICLE 1. 
Administration. 
Part 1. The State Board of Social Services. 


§§ 108-1 to 108-4: Repealed by Session Laws 1973, c. 476, s. 138, effective 
Jiuilysier1973: 
Cross Reference.—As to the Social Ser- 
vices Commission, see §§ 143B-153 to 
143B-156. 


Editor’s Note.—Repealed § 108-4 was 
amended by Session Laws 1973, c. 717, s. 2. 


Part 2. The Department of Social Services. 


§§ 108-5, 108-6: Repealed by Session Laws 1973, c. 476, s. 138, effective 
July 1, 1973. 


Part 3. County Boards of Social Services. 


108-7. Creation. — Every county shall have a board of social services 
which shall establish county policies for the programs established by this Chapter in 
conformity with the rules and regulations of the Social Services Commission and 
under the supervision of the Department of Human Resources. (1917, c. 170, s. 1; 
1919. c846 3s 95 71G25 3789501419037 cer 3 10cm 31941" ch 2704se 1045 cae 
1953132281055 cm 249 5819578 100. Sele 99 on 255.2s eel D6 lac asa: 
1963, c. 139; c. 247, ss. 1, 2; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note—vThe 1973 amendment, Social Services” and “Department of Hu- 
effective July 1, 1973, substituted “Social man Resources” for “State Department of 
Services Commission” for “State Board of Social Services.” 


§ 108-8. Size. — The county board of social services in each county shall 
consist of three members, except that the board of commissioners of any county 
may increase such number to five members. The decision to increase the size to 
five members or to reduce a five-member board to three shall be reported imme- 
diately in writing by the chairman of the board of commissioners to the Depart- 
ment of Human Resources. (1917, c. 170, s. 1; 1919, c. 46, s. 3; C. S., s. 5014; 
1937, Crolo iswocal ol. Cl 2/0 us e104 5 ied Alone log 00 Cae eee lonae 
C00 Sy On eG e 1250. Sle GOL) Cull SO un oo eC eGo. C, 2400864 bare 
Cwn46, srl 19/3 .04/On5 mos.) 

Editor’s Note—The 1973 amendment, ment of Human Resources” for 
effective July 1, 1973, substituted “Depart- Department of Social Services.” 
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§ 108-9. Method of appointment; residential qualifications; fee or 
compensation for services.—(a) Three-Member Board: The board of commis- 
sioners shall appoint one member who may be a county commissioner or a citizen 
selected by the board; the Social Services Commission shall appoint one member ; 
and the two members so appointed shall select the third member. In the event the 
two members so appointed are unable to agree upon selection of the third mem- 
ber, the senior regular resident superior court judge of the county shall make the 
selection. 


(b) Five-Member Board: The procedure set forth in subsection (a) shall be 
followed, except that both the board of commissioners and the Social Services 
Commission shall appoint two members each, and the four so appointed shall select 
the fifth member. If the four are unable to agree upon the fifth member, the senior 
regular resident superior court judge of the county shall make the selection. 


(c) Provided further that each member so appointed under subsection (a) and 
subsection (b) of this section by the Social Services Commission and by the county 
board of commissioners or the senior regular resident superior court judge of the 
county, shall be bona fide residents of the county from which they are appointed 
to serve, and will receive as their fee or compensation for their services rendered 
from the Department of Human Resources directly or indirectly only the fees and 
compensation as provided by G.S. 108-14. (1917, c. 170, s. 1; 1919, c. 46, s. 3; 
Beep SOU 14 O57ee Croll 9as765 81941) -c, 2/70;s eZ los oun Ae 5S scm oe. 
5 5c 4 Oe 9574. Cr 100. 15.91 1959) "c. 1255 se nL O6 ecm loo LO0g ce log: 
Pae4/e S801 2371909 4c, 040.8. 31971; c. 36921973.c8 4/6) seas) 

Editor’s Note. — The 1971 amendmert' mission” for “State Board of Social Ser- 
added subsection (c). vices” in three places and “Department of 

The 1973 amendment, effective July 1, Human Resources” for “Board of Social 
1973, substituted “Social Services Com- Services” in one place. 


§ 108-10. Term of appointment.—Each member of a county board of 
social services shall serve for a term of three years. No member may serve more 
than two consecutive terms. (1917, c. 170, s. 1; 1919, c. 46, s. 3; C.S., s. 5014; 
1937, c. 319, s. 3; 1941, c. 270, s. 2; 1945, c. 47; 1953, c. 132; 1955, c. 249; 1957, c. 
POO Sse We O50 scales 119612 c. 186351963 nce 1g9ce247mss sleezen 9090S: 
546, s. 1.) 


§ 108-11. Order of appointment.—(a) Three-Member Board: The term 
of the member appointed by the Social Services Commission shall expire on 
June 30, 1969, and every three years thereafter ; the term of the member appointed 
by the board of commissioners shall expire on June 30, 1971, and every three years 
thereafter ; and the term of the third member shall expire on June 30, 1970, and 
every three years thereafter. 

(b) Five-Member Board: Whenever a board of commissioners of any county 
decides to expand a three-member board to a five-member board of social services, 
the Social Services Commission shall appoint an additional member for a term 
expiring at the same time as the term of the existing member appointed by the 
board of commissioners, and the board of commissioners shall appoint an additional 
member for a term expiring at the same time as the term of the existing member 
appointed by the Social Services Commission. The change to a five-member board 
shall become effective at the time when the additional members shall have been ap- 
pointed by both the county board of commissioners and the Social Services Com- 
mission. Thereafter all appointments shall be for three-year terms. 

(c) Change from Five-Member to Three-Member Board: The change shall 
become effective on the first day of July following the decision to change by the 
board of commissioners. On that day, the following two seats on the board of social 
services shall cease to exist: 


(1) The seat held by the member appointed by the Social Services Commis- 
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sion whose term would have expired on June 30, 1971, or triennially 
thereafter ; and 

(2) The seat held by the member appointed by the board of commissioners 
whose term would have expired on June 30, 1972, or triennially there- 
AiteremLOl/eeCely Osean) el Olomc, 40, S; 3: .G..S,, s; 5014*.1937, & 
SIRS os Laie one ess 1945, c) 472 1953)-c. 132; 1955, c. 249% 
DIO (MCMAUU Sem dous Cl Zions 1) 1961) cl86; 1963, ¢/1392 6.247 
Soto UOU sm I4DeS elaloionc,.410,'9, loo; 6.124, §.1:) 


Editor’s Note.—The first 1973 amend- (b) and for “State Board” at the end of 
ment, effective July 1, 1973, substituted the first sentence of subsection (b) and in 
“Social Services Commission” for “State subdivision (c)(1). 

Board of Social Services” in subsection The second 1973 amendment added the 
(a) and in the first sentence of subsection second sentence of subsection (b). 


§ 108-12. Vacancies. — Appointments to fill vacancies shall be made in the 
manner set out in G.S. 108-9. All such appointments shall be for the remainder 
of the former member’s term of office and shall not constitute a term for the 
purposes of G.S. 108-10. (1917, c. 170, s. 1; 1919, c. 46, s. 3; C. S., s. 5014; 1937, ec. 
Oe Cee tse Cea) 1905. C) loc: 1955, c. 249: 1957,.¢. 100, s. 
19Ode Cele eel JO em lGU, 190570. 149, ce24i, Ss. 1, 2: 1969, ¢..546, s. 1.) 


§ 108-13. Meetings.—The board of social services of each county shall 
meet at least once per month or more often if a meeting is called by the chairman. 
Such board shall elect a chairman from its 1nembers at its July meeting each year, 
and the chairman shall serve a term of one year or until a new chairman is elected 
Dyathe board alo l/ pom Ousal 191O0sc 46,574 G..S.,15,.5015.- 1937, ¢.319,. 574% 
1941, c. 270, s. 3; 1947, c. 92; 1959, c. 320; 1961, c. 186; 1969, c. 546, s. 1.) 


§ 108-14. Compensation of members.—Members of the county board of 
social services may receive a per diem in such amount as shall be established by 
the county board of commissioners and travel expenses not to exceed the amounts 
provided by G.S. 138-5 for attendance at official meetings and conferences, pro- 
vided such per diem or travel is authorized by the board of commissioners. (1917, 
Cul /U sani 9ecr404 Ss 4 GS-5) 5015281937 c. 319) s.4: 1941) c. 270 55.252 
1947, c. 92; 1959, c. 320; 1961, c. 186; 1969, c. 546, s. 1; 1971, c. 124.) 

Local Modification. — Columbus: 1973, established by the county board of com- 
Ceety: missioners” for “not to exceed ten dollars 
Editor’s Note. — The 1971 amendment  ($10.00).” 
substituted “in such amount as shall be 


§ 108-15. Duties and responsibilities.—The county board of social ser- 
vices shall have the following duties and responsibilities : 


(1) To select the county director of social services according to the merit 
system rules of the State Personnel Board. 

(2) To advise county and municipal authorities in developing policies and 
plans to improve the social conditions of the community. 

(3) To consult with the director of social services about problems relating to 
his office, and to assist him in planning budgets for the county depart- 
ment of social services. 

(4) To transmit or present the budgets of the county department of social 
services for public assistance and administration to the board of county 
commissioners. 

(5) To have such other duties and responsibilities as the General Assembly 
or the Social Services Commission or the board of county commis- 
sioners may assign to it. (1917, c. 170, s. 1; 1919, c. 46, s. 3; C.S.,s. 
5014 1937. c.°319,-s. 3 194), 02/0; S22" 1945 eae 1953 (cs l32: 
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POOP C249 O57 7c OO RSL a1 O59 Sea Zao lee ool. (L865 1963; 
Cay so coe iiss 152511969) C2546 Sil 19/5.567-470,S2 138: } 
Editor’s Note.—The 1973 amendment, Services Commission” for “State Board of 
effective July 1, 1973, substituted “Social Social Services.” 


§ 108-16. Inspection of records by members.—Every member of the 
county board of social services may inspect and examine any record on file in the 
office of the director relating in any manner to applications for and payments of 
public assistance authorized by this chapter. No member shall disclose or make 
public any information which he may acquire by. examining such records. (1917, c. 
BOS lhl C440,4590. 1 Coe S. 00142 1937 olU ese belo tcc /U Ses 
BD aCe 4 999, Con O28 999.08 249.7 195746. LOU mSael Ooo mC mens. 
BIOL C, 150241 963,G 0139:2.C, 247 5/SS..1, 2° 1969..c.546; sale) 


Part 4. County Director of Social Services. 


§ 108-17. Appointment. — (a) The board of social services of every 
county shall appoint a director of social services in accordance with the merit 
system rules of the State Personnel Board. Any director dismissed by such board 
shall have the right of appeal under the same rules. 

(b) Two or more boards of social services may jointly employ a director of 
social services to serve the appointing boards and such boards may also combine 
any other functions or activities as authorized by G.S. 153-246. The boards shall 
agree on the portion of the director’s salary and the portion of expenses for other 
joint functions and activities that each participating county shall pay. (1917, c. 
P/OeswialOlOmce4o6Msse 3, 4: CrS., :s. 5016; 1921 ice 12821 9205cr 291 vsaal: 
19316 C, 423%) 19375-c; 319,°s'°5 31941, c: 270, s: 47195770" 1L00Nsal 1961. 186; 
1969, c. 546, s. 1.) 


§ 108-18. Salary.—The board of social services of every county shall deter- 
mine the salary of the director in accordance with the classification plan of the 
State Personnel Board, and such salary shall be paid by the county from the 
federal, State and county funds available for this purpose. (1917, c. 170, s. 1; 
1919, c. 46, ss. 3, 4; C. S., s. 5016; 1921, c. 128; 1929, c. 291, s. 1; 1931, c. 423; 
1937, c. 319, s. 5; 1941, c. 270, s. 4; 1957, c. 100, s. 1; 1961, c. 186; 1969, c. 546, 
s. 1.) 

County Commissioners May Set Salary Social Services—See opinion of Attorney 
of Director of Social Services at a Higher General to Mr. James C. Fox, 41 N.C.A.G. 
or Lower Level Than Set by Board of 696 (1971). 


§ 108-19. Duties and responsibilities.—The director of social services 
shall have the following duties and responsihilities : 


(1) To serve as executive officer of the board of social services and act as 
its secretary. 

(2) To appoint necessary personnel of the county department of social 
services in accordance with the merit system rules of the State 
Personnel Board. 

(3) To administer the programs of public assistance established by this 
Chapter. 

(4) To administer funds provided by the board of commissioners for the 
care of indigent persons in the county under policies approved by the 
county board of social services. 

(5) To act as agent of the Social Services Commission in relation to work 
required by the Social Services Commission in the county. 

(6) To investigate cases for adoption and to supervise adoptive placements. 

(7) To issue employment certificates to children under the regulations of 
the State Department of Labor. 
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(8), (9) Repealed by Session Laws 1978, c. 1389, s. 2. 
(10) To supervise boarding homes, rest homes and convalescent homes for 
aged or infirm persons, under the rules and regulations of the Social 


Services Commission. 


(11) To investigate, prepare, and submit petitions for the sterilization of 
eligible county residents to the Eugenics Commission and to arrange 
for operations authorized by the said Commission. 

(12) To assist and cooperate with the Department of Correction and the 
Department of Correction and their representatives. 

(13) To keep informed of the condition of persons discharged from 


hospitals for the mentally ill. 


(14) To investigate reports of child abuse and neglect and to take 
appropriate action to protect such children pursuant to the Child 
Abuse Reporting Law, Article 8 of Chapter 110 of the General 


Statutes. 


(15) To accept children for placement in foster homes and to supervise 
placements for so long as such children require foster home care. 
LOL ieace som eo1ovC46..S. 0. O., Ss. 0017; 1941, 'c. 270,'s: 5; 1957 
Ce lUC RS mien JO ce oUeIUO9 CAD40, 5.151911) CHT 10) 8. 505 1973) 6°47 
SaaloG Aloo Cel COLIS LUG C 1oo0, Sac.) 


Cross Reference. — For present provisions 
as to juvenile services, see 88 7A-289.1 through 
7TA-289.7. 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote subdivision 
(14). 

The first 1973 amendment, effective July 1, 
1973, substituted “Social Services Commission” 
for “State Board of Social Services” and for 
“State Board” in subdivisions (5) and (10) and 
substituted “Eugenics Commission” for 
“Eugenics Board of North Carolina” and 
“Commission” for “Board” in subdivision (11). 


Correction” for ‘‘Board of Paroles” and for 
“Probation Commission” in subdivision (12). 
The direction of the second 1973 amendatory 
act has veen followed literally in subdivision 
(12) as set out above. 

The third 1973 amendment, effective July 1, 
1974, repealed subdivisions (8), which required 
the director of social services to serve as chief 
probation officer for judges exercising juvenile 
jurisdiction in certain circumstances, and (9), 
which required the director to supervise 
children conditionally released from State 
institutions for juvenile delinquents in certain 


The second 1973 amendment, effective July circumstances. 


1, 1974, substituted “Department of 


Part 5. Special County Attorneys for Social Service Matters. 


§ 108-20. Appointment.—With the approval of the board of social ser- 
vices, the board of commissioners of any county may appoint a licensed attorney 
to serve as a special county attorney for social service matters, or designate the 
county attorney as special county attorney for social service matters. (1959, c. 
1124, s. 1; 1961, c. 186; 1969, c. 546, s. 1.) 


§ 108-21. Compensation.—The special county attorney for social service 
matters shall receive compensation for the performance of his duties and for his 
expenses in such amount as the board of commissioners may provide. His com- 
pensation shall be a proper item in the annual budget of the county department 
of social services. (1959, c. 1124, s. 1; 1961, c. 186; 1969, c. 546, s. 1.) 


108-22. Duties and responsibilities.—(a) The special county attorney 
shall have the following duties and responsibilities: 


(1) To serve as legal advisor to the county director, the county board of 
social services, and the board of county commissioners on social ser- 
vice matters. 

(2) To represent the county, the plaintiff, or the obligee in all proceedings 
brought under the Uniform Reciprocal Enforcement of Support Act 
and to exercise continuous supervision of compliance with any order 
entered in any proceeding under that act. 
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(3) To represent the county board of social services in appeal proceedings 
and in any litigation relating to appeals. 

(4) To discharge the duties of the county attorney in respect to the lien 
created by G.S. 108-29, if such duties be assigned to him by the board 
of county commissioners with the consent and approval of the county 
attorney. 

(5) To assist the district court prosecutor or superior court solicitor with 
the preparation and prosecution of criminal cases under Article 40 of 
Chapter 14 of the General Statutes, entitled “Protection of the Family.” 

(6) To assist the district court prosecutor or superior court solicitor with 
the preparation and prosecution of proceedings authorized by Chapter 
49 of the General Statutes, entitled “Bastardy.” 

(7) To perform such other duties as may be assigned to him by the board 
of county commissioners, the board of social services, or the director 
of social services. 


(b) In performing any of the duties and responsibilities set out in this section, 
the special county attorney is authorized to call upon any director of social ser- 
vices or the Department of Human Resources for any information as he may 
require to perform his duties, and such director and Department are directed to 
assist him in performing such duties. (1959, c. 1124, ss. 2, 3; 1969, c. 546, s. 1; 
1973, c. 476, s. 138.) 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 


Section 108-29, referred to in subdivision (4) 
of subsection (a), was repealed by Session Laws 


ment of Human Resources” for “State 1973, c. 204,s. 1, effective April 16, 1973. 
Department of Social Services” in sub- 
section (b). 

ARTICLE 2. 


Programs of Public Assistance. 


§ 108-23. Creation of programs.—The following programs of public as- 
sistance are hereby established, and shall be administered by the county depart- 
ments of social services under rules and regulations adopted by the Social Services 
Commission and under the supervision of the Department of Human Resources: 


(1) Aid to the aged and disabled ; 

(2) Aid to families with dependent children ; 

(3) General assistance ; 

(4) Medical assistance, and 

(5) Foster home fund. (1937, c. 135, s. 1; c. 288, ss. 3, 31; 1949, c. 1038, s. 
2; 1955, c. 1044, s. 1; 1957, c. 100, s. 1; 1965, c. 1173, s. 1; 1969, c. 
546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note.—The 1973 amendment, ef- 
fective July 1, 1973, substituted “rules and 
regulations” for “policies,” “Social Services 
Commission” for “State Board of Social 
Services” and “Department of Human Re- 
sources” for “State Department of Social 
Services,” all in the introductory para- 
graph. 


State Participation Iz Voluntary. — Par- 
ticipation by the State in aid to families 
with dependent children is not required 
but voluntary; implementation is left to the 
states. Gilliard v. Craig, 331 F. Supp. 587 
(W.D.N.C. 1971). 


§ 108-24. Definitions.—As used in Article 2: 
(1) “Applicant” is any person who requests assistance or on whose behalf 


assistance is requested. 


(2) “Assistance” is money payments, medical care, remedial care, and goods 
or services, to or for eligible persons. 
(3) “Dependent child” is a person under 18 years of age who is living with 
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a natural parent, adoptive parent, stepparent, or any other person re- 
lated by blood, marriage, or legal adoption, in a place of residence main- 
tained by one or more of such persons as his or their own home, and 
who is deprived of parental support; it shall also include a minor who 
has been eligible for AFDC who is now living in a foster-care facility or 


child-caring institution. 
(4) “Medical assistance” 


is any program of medical, dental, optometric or 


other health-related services approved by the Social Services Commis- 


sion. 


(5) “Permanently and totally disabled” is a person who has a physical or 
mental impairment which substantially precludes him from obtaining 
gainful employment, and such impairment appears reasonably certain 
to continue without substantial improvement throughout his lifetime. 

(6) “Recipient” is a person to whom, or on whose behalf, assistance is 


granted under this Article. 


(7) “Resident” is a person who has resided continuously within the State of 
North Carolina for at least one year prior to the date on which appli- 
cation for assistance to him is made with a county department of 


social services. (1937, c. 288, ss. 4, 32; 1939, c. 395, s. 1; 


1949, c. 


ROSSMS ee 91951 O00s. ss.1o, 4, 5551957, c..100, ss. 1,2; 1969, <c¢: 
546, s. 1; 1971, c. 1231, s. 1; 1973, c. 476, s. 138; c. 743.) 


Editor’s Note. — The 1971 amendment 
substituted “18” for “twenty-one” in sub- 
division (3). 

The first 1973 amendment, effective July 
1, 1973, substituted “Social Services Com- 
mission” for “State Board of Social Ser- 
vices” in subdivision (4). 

The second 1973 amendment, effective 
Oct. 1, 1973, inserted “who has_ been 


eligible for AFDC who is now” near the 
end of subdivision (3). 

Residency Requirement for Receipt of 
Welfare Benefits Unenforceable.—See opin- 
ion of Attorney General to Mr. Robert H. 
Ward, Assistant Commissioner, Depart- 
ment of Social Services, 40 N.C.A.G. 712 
(1970). 


§ 108-24.1. Certain financial assistance and in-kind goods not con- 
sidered in determining assistance paid under Chapters 108 and 111.— 
Financial assistance and in-kind goods or services received from a governmental 
agency, or from a civic or charitable organization, shall not be considered in deter- 
mining the amount of assistance to be paid any person under Chapters 108 and 111 
of the General Statutes provided that such financial assistance and in-kind goods 
and services are incorporated in the rehabilitation plan of such person being assisted 
by the Division of Vocational Rehabilitation of the Department of Human Re- 
sources or the Vocational Rehabilitation Program of the Commission for the Blind. 
(1973, c. 716.) 


Part 1. Aid to the Aged and Disabled. 


§ 108-25. Eligibility requiremeuts.—Assistance shall be granted to any 
person who: 


(1) Is sixty-five (65) years of age and older, or is between the ages of 
eighteen and sixty-five and is permanently and totally disabled; 

(2) Has insufficient income or other resources to provide a reasonable 
subsistence compatible with decency and health as determined by the 
rules and regulations of the Social Services Commission; 

(3) Is a resident of North Carolina; 

(4) Repealed by Session Laws 1978, c. 1407. (1987, c. 288, s. 6; 1939, c. 395, 
S194). 23271943 (Cr paces boson CeO OSS ele ot) boo Ge One hares 
1: 195) ee 1019 sss 1 1 9bSeGeZb0 al opos GC. 2a (seen ot Oe LO cee oO be 
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ec. 186, 967; 1963, cc. 788, 1085; 1969, c. 546, s. 1; 1973, c. 476, s. 138; 


c. 1407.) 

Editor’s Note. — The first 1973 amendment, 
effective July 1, 1978, substituted “Social 
Services Commission” for “State Board of 
Social Services” in subdivision (2). 

The second 1973 amendment repealed 
subdivision (4), requiring the recipient to agree 
in writing that the amount of assistance 
granted him should constitute a lien against his 
real property or a claim against his estate. 


Residency Requirement for Receipt of 
Welfare Benefits Unenforceable.—See opin- 
ion of Attorney General to Mr. Robert H. 
Ward, Assistant Commissioner, Depart- 
ment of Social Services, 40 N.C.A.G. 712 
(1970). 


§ 108-26. Determination of disability.—(a) An applicant between the 
ages of 18 and 65 seeking assistance under this Part must be found to be per- 
manently and totally disabled as defined in G.S. 108-24 by a physician or by a 
medical review board in his county of residence; such physician or board must 
submit any findings of disability to the county department of social services for 
transmittal to the Department of Human Resources. 

(b) All applications for assistance as a permanently and totally disabled per- 
son shall be reviewed by medical consultants employed by the Department of 
Human Resources. The final decision on the disability factor shall be made by such 
medical consultants under rules and regulations adopted by the Social Services 


Commission. (1963, c. 788; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services” in subsections 


(a) and (b) and “Social Services Commis- 
sion” for “State Board of Social Services’ 
in subsection (b). 


§ 108-27. Direct payments for nursing and custodial care. — (a) 
The Department of Human Resources is authorized and empowered to make pay- 
ments to duly licensed nursing homes or extended care facilities for persons eligible 
to receive assistance to the aged and disabled when nursing care is found to be 
essential for such persons by the Department of Human Resources under the rules 
and regulations of the Social Services Commission. 

(b) The Department of Human Resources is authorized and empowered to make 
payments to family care homes, homes for the aged and intermediate care homes for 
persons eligible to receive assistance to the aged and disabled when such facilities 
are found to be essential for such persons by a county department of social ser- 
vices under the rules and regulations of the Social Services Commission. 

(c) The Department of Human Resources is authorized and empowered to 
utilize funds available to the Department to increase the rates for licensed family 
care homes or homes for the aged, or payments made for this purpose to persons 
assigned by the Department to these homes, to offset the increased costs due to 
any additional increases in minimum wages required by federal or State laws after 


April 15, 1973. (1967, c. 1211, s. 2; 1969, c. 546, s. 1; 1973, c. 476, s. 138; c. 817.) 


Editors Note—The first 1973 amend- 
ment, effective July 1, 1973, substituted 
“Department of Human Resources” for 
“State Department” in two places in sub- 
section (a) and in subsection (b) and 
substituted “Social Services Commission” 
for “State Board of Social Services” in 
subsections (a) and (b). 


The second 1973 amendment added sub- 
section (c). 

Pursuant to Session Laws 1973, c. 476, 
s. 138, “Department of Human Resources” 
has been substituted for “State Department 
of Social Services’ in subsection (c) as 
added by the second 1973 amendment. 


108-28. Limitations on payments.—No payment of public assistance 
derived from federal, State or local sources shall be made for the caze of any 


person in a nursing home, 


home for the aged, family care home, or intermediate 


care home which is owned or operated in whole or in part by any of the follow- 


ing : 
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(1) A member of the Social Services Commission, of any county board of 
social services, or of any board of county commissioners ; 

(2) An official or employee of the Department of Human Resources or of any 
county department of social services ; 

(3) A spouse of a person designated in subdivisions (1) and (2). (1917, c. 
JO So ess 00le 1959 Nc) 715= 1965, 'c. 48% 1967, ‘c. 983: 
1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note.—The 1973 amendment, 
effective July 1, 1973, substituted “Social 
Services Commission” for “State Board of 


Social Services” and “Department of Hu- 
man Resources” for “State Department of 
Social Services.” 


§§ 108-29 to 108-37.1: Repealed by Session Laws 1973, c. 204, s. 1. 


Editor’s Note. — Session Laws 1973, c. 
204, s. 2 provides: “This act shall not 
apply to any claims and liens created pur- 
suant to G.S. 108-29 prior to the effective 
date of this act, and such claims and 
liens shall be entitled to full and complete 
enforcement as by law heretofore pro- 
vided.” The act was ratified April 16, 1973, 
and made effective on ratification. 


Liens Created prior to April 16, 1973. — See 
opinion of Attorney General to Honorable Fred 
Folger, Jr., Senator, North Carolina General 
Assembly, 43 N.C.A.G. 328 (1974). 

Transfer of Lien Created under Provisions 
of Repealed Sections prior to April 16, 1973, 
to Parcel of Realty Acquired by Public 
Assistance Recipient after April 16, 1973. — 
See opinion of Attorney General to Mr. W.W. 


The Enforcement Provisions of the Speight, 43 N.C.A.G. 249 (1973). 


Repealed Sections Remain Applicable to 


Part 2. Aid to Families with Dependent Children. 


§ 108-38. Eligibility requirements; certain contributions to be disre- 
garded.—(a) Assistance shall be granted to any dependent child, as defined in 
G.S. 108-24, who: 


(1) Is a resident of the State or whose mother was a resident when the 
child was born; 

(2) Has been deprived of parental support or care by reason of a parent’s 
death, physical or mental incapacity, or continued absence from the 
home; 

(3) Has no adequate means of support. 


(b) Subject to the limitation hereafter set out in this subsection, in computing 
available income and resources under this Part with regard to determining eligibility 
for a grant of assistance for any one child, or for any two or more children living 
together in a family group, there shall be disregarded, for any calendar month, the 
first thirty dollars ($30.00) and one third of the excess over thirty dollars ($30.00) 
provided by any parent whose absence is one of the reasons for eligibility for his 
or her children. This subsection shall apply only to the extent that such payments 
are provided for under a court order or judgment, or contract, providing for such 
payments, a copy of which is on file with the county department of social services. 

The provisions of this subsection shall cease to be effective in the event of and 
upon any final determination by the Secretary of Health, Education and Welfare 
that such provisions do not comply substantially with any provision required by 
federal law to be included in a State plan for aid and services to needy families 
with children. (1937, c. 288, s. 35; 1939, c. 395, s. 1; 1941, c. 232; 1945, c. 615, s. 
1; 1961, c. 533; 1965, c. 939, s. 1; 1967, c. 660; 1969, c. 546, s. 1; 1973, c. 714, ss. 
1-3; c. 826.) 

Editor's Note.— The first 1973 amend- 
ment, effective July 1, 1973, designated the 
former provisions of this section as sub- 


For note on illegitimacy in North Caro- 
lina, see 46 N.C.L. Rev. 813 (1968). 
For note on the “man in the house” or 


section (a) and added subsection (b). 

The second 1973 amendment, effective 
July 1, 1973, added the second paragraph 
of subsection (b). 


“substitute parent” rule in determining 

eligibility for aid to dependent children, see 

47 N.C.L. Rev. 228 (1968). 
Infringement upon Right to Subsistence 
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§ 108-39 


Is Deprivation of Personal Liberty. — 
Children have a right to subsistence and 
infringement upon that right is a depriva- 
tion of personal liberty which gives rise 
to a cause of action under 42 U.S.C. § 1983, 
and there is jurisdiction in a district court 
under 28 U.S.C. § 1343. Gilliard v. Craig, 
331 F. Supp. 587 (W.D.N.C. 1971). 
Residency Requirement for Receipt of 
Welfare Benefits Unenforceable. — See 


1974 CUMULATIVE SUPPLEMENT 


§ 108-39.1 


opinion of Attorney General to Mr. Robert 
H. Ward, Assistant Commissioner, Depart- 
ment of Social Services, 40 N.C.A.G. 712 
(1970). 

Eligibility of Children for Aid to Families 
with Dependent Children Although Parent 
Does Not Qualify as a Payee.—See opinion 
of Attorney General to Colonel Clifton M. 
Craig, Commissioner, Department of Social 
Services, 40 N.C.A.G. 652 (1970). 


§ 108-39. Limitations on eligibility. — (a) No assistance shall be 
granted to any dependent child who: 


(1) Has passed his sixteenth birthday and has the ability and capacity for 
gainful employment, unless he is regularly enrolled and attending 
school or unless no gainful employment is available, except that a 
dependent child over 16 years of age and attending school is not 
eligible for assistance during the summer months unless no gainful 
employment is available; 


(2) Has passed his eighteenth birthday unless he is regularly attending and 
successfully pursuing (i) a course of study leading to a high school 
diploma or its equivalent, (ii) a course of study at the college level, 
or (ili) a course of vocational or technical training designed to fit him 
for gainful employment. 


(b) No parent shall be made the payee of assistance granted under this part 
who has the ability and capacity for gainful employment but who is not employed 
either on a part or full-time basis unless the parent is needed in the home to pro- 
vide continuous care for or supervision over the child in the home or an incapaci- 
tated member in the household, or unless no gainful employment is available. 


(c) Any child or parent required to engage in gainful employment but who 
cannot obtain such employment shall register with an employment service and 
make reasonable and continuous efforts to find gainful employment and provide 
such proof of his registration and efforts as the Social Services Commission may 
recuitest yO lace) 1965..c) 10613 1965,1c 3939) ts52- 1969s cobdG tse 19771) 
20071975, C. 4/0, S30.) 


Editor’s Note. — The 1971 amendment 
substituted “State Board of Social Ser- 
vices” for “county department of social 
services” in subsection (c). 

The 1973 amendment, effective July 1, 
1973, substituted “Social Services Com- 
mission” for “State Board of Social Ser- 


Eligibility of Children for Aid to Fami- 
lies with Dependent Children Although 
Parent Does Not Qualify as a Payee.— 
See opinion of Attorney General to Colonel 
Clifton M. Craig, Commissioner, Depart- 
ment of Social Services, 40 N.C.A.G. 652 
(1970). 


vices” in subsection (c). 


§ 108-39.1. Work incentive program adopted; evidence of refusal 
to participate in special work projects; protective and vendor payments. 
—(a) The provisions of Part C of Title IV of the Federal Social Security Act 
pertaining to the work incentive program for recipients of aid to families with 
dependent children assistance, and the benefits thereunder, are hereby accepted and 
adopted. 

(b) The work incentive program provided for by this section is a part of, and 
subject to all the same provisions of law as, the aid to families with dependent 
children program provided for in this Article ; except that in the case of inconsistent 
provisions, the provisions of this section shall be deemed exceptions to other pro- 
visions of law in this Article. 

(c) Written notice of a finding by the United States Secretary of Labor, or the 
United States Department of Labor, the Employment Security Commission, or 


155 


§ 108-40 GENERAL STATUTES OF NORTH CAROLINA § 108-41 
other authorized agent of the Secretary of Labor as to whether a person las refused 
without good cause to accept employment or participate in a project shall be 
binding upon the State and its agez:cies and the political subdivisions of the State. 
Any other provision of law to the contrary notwithstanding, the original or copy of 
such a notice bearing the certification of a State or county agency that it is the 
original or true copy of the original in or from the records of the agency shall be 
admissible in evidence without the appearance of a witness, and it shall be prima 
facie evidence that it was duly received by the agency from the Secretary of Labor 
or his authorized agent. 


{) to (f) Repealed by Session Laws 1973, c. 744, s. 2, effective October 1, 
1973. 


(g) Protective and vendor payments required to be made under the work in- 
centive program shall be made in accordance with the rules and regulations of the 
Social Services Commission, which rules and regulations shall be subject to the 
lawful requirements of the Secretary of Labor. (1969, c. 739, s. 2; 1973, c. 476, s. 
138 si0.4/44 48.42.) 


Editor’s Note. — Session Laws 1969, c. 
739, s. 1, provides: “This act shall be 
known as the Public Welfare Work Incen- 
tive Program Act of 1969.” Session Laws 
1969, c. 739, s. 4, makes the act effective 
July 1, 1969. 

The first 1973 amendment, effective July 
1, 1973, substituted “Social Services Com- 
mission” for “State Board of Social Ser- 
vices” in subsection (g). 

The second 1973 amendment, effective 
Oct. 1, 1973, repealed former subsections 
(d), (e) and (f), relating to creation and 
operation of special work projects panels. 

Section 1 of the second 1973 amendatory 
act provides: “G.S. 108-39.1 as the same ap- 
pears in the 1971 Cumulative Supplement 


to Volume 3A of the General Statutes is 
hereby amended by striking out the words 
‘special work projects’ as they appear in 
the title of that section and substituting 
therefor the word ‘training,’ by inserting 
the word ‘or’ immediately following the 
word ‘participate’ and immediately preced- 
ing the word ‘to’ in line 12 thereof, by 
striking out the words ‘a project’ imme- 
diately following the word ‘in’ and imme- 
diately preceding the word ‘shall’ in line 
12 thereof and substituting therefor the 
word ‘training’.” The meaning of this sec- 
tion of the amendatory act is not clear, 
and no attempt has been made to give it 
effect in the amended section as set out 
above. 


Part 3. The Administration of Aid to the Aged and Disabled and Aid 
to Families with Dependent Children. 


§ 108-40. Application for assistance.—Any person who believes that 
he or another person is eligible to receive aid to the aged and disabled or aid to 
families with dependent children may submit an application for assistance to the 
county department of social services in the county in which the applicant resides. 
It shall be made in such form and shall contain such information as the Social 
Services Commission may require. (1937, c. 288, ss. 15, 45; 1939, c. 395, s. 1; 1941, 
e202 711945 ecx 6154S ale 2104 cay tsi o 2 1993101 0/5. S12 1909s. SS 
196950#54636.912°1973,-c2476nseloSc/42.) 

Editor’s Note.— The first 1973 amend- The second 1973 amendment, effective 
ment, effective July 1, 1973, substituted Oct. 1, 1973, added “in the county in which 
“Social Services Commission” for “State the applicant resides” at the end of the 
Board of Social Services.” first sentence. 


§ 108-41. Investigation of applicant.—Upon receipt of an application 
for public assistance, the county department shall make a prompt evaluation or 
investigation of the facts alleged in the application in order to determine the appli- 
cant’s eligibility for assistance and to obtain such other information as the Depart- 
ment of Human Resources may require. (1937, c. 288, ss. 15, 45; 1939, c. 395, 
gii5 1941). c, 2322°1945..c.615. seelenl047* 901s 3 Obs enG sa sale 21 950"c, 
1/9; S82 142219690 5c 540 %se lee eieceA 404 5.7555) 

Editor’s Note—The 1973 amendment, ment of Human Resources” for “State De- 
effective July 1, 1973, substituted ‘““Depart- partment of Social Services.” 
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§ 108-43 

§ 108-42. The granting or denial of assistance. — (a) The county 
director of social services shall submit his findings and recommendations on each 
application for aid to the aged and disabled and aid to families with dependent 
children to the county board of social services at its next meeting for its approval 
of assistance in each case, except that the disability factor of applications for aid 
to the disabled shall be finally determined by the Department of Human Resources 
as provided in G.S. 108-26. 


(b) The county board of social services may delegate authority to the director 
to consider and process applications for assistance in all cases that require imme- 
diate action to prevent undue hardship; in such cases, the director shall report on 
his actions to the board at its next meeting, and the board shall approve, reject 
or modify such decisions. 


(c) The board of county commissioners may review any grant approved by the 
county board of social services. The recipient of a disputed grant shall receive 
notice of the time and place of such review. If the board of commissioners deems 
that a grant was improperly allowed under the policies of the Social Services Com- 
mission, it may order that proper action be taken, with notice thereof given to the 
recipient and a copy to the county board of social services and the Secretary of 
Human Resources. Any modification made by the board of county commissioners 
shall be subject to review by the Secretary of Human Resources. 

(d) All rules and regulations of the Social Services Commission which govern 
eligibility for public assistance from State appropriations or the amount of public 
assistance grants shall be subject to the approval of the Director of the Budget and 
the Advisory Budget Commission. (1937, c. 288, ss. 15, 16, 45, 46; 1939, c. 395, 
cee eect 20104 cmos. 1 81947, c: 91 sabes O53 Ge OL mse ce LOU: 
mn asSele2ee 9O0 sce 4045) 1 19/1) c, 523.5 bal 9O/ ja CeO. soos 


Editor’s Note. — The 1971 amendment 
added the language beginning “with notice 
thereof” at the end of the third sentence 
of subsection (c), deleted the former fourth 
sentence of subsection (c), which required 
the board of commissioners to notify the 
recipient, the county director of social ser- 
vices, and the State Department of Social 
Services of any changes made in the grants, 
and added the present fourth sentence of 
subsection (c). 

The 1973 amendment, effective July 1, 
1973, substituted ‘‘Department of Human 
Resources” for “State Department of So- 
cial Services,” ‘Social Services Commis- 
sion” for “State Board of Social Services” 
and “Secretary of Human Resources’ for 
“Commissioner of Social Services.” 

Child’s Support Payments Are Not Re- 


source of Entire Family.—In calculating 
aid to families with dependent children’ 
benefits the inclusion of support payments 
belonging to one child as a resource avail- 
able to the entire family works an unlaw- 
ful appropriation of the funds of both sup- 
porting father and supported child. Gilliard 
Var Craig.go3 ee em ouDD a DS ias VV¥ DUNG. 
1971). 

In calculating aid to families with de- 
pendent children benefits the income of an 
individual with no legal duty of support 
may not be presumed to be available to the 
family, thus the contribution to the sup- 
port of one child by one having no legal 
duty to support the rest of the family 
cannot be considered a resource available 
to that family. Gilliard v. Craig, 331 F. 
Supp. 587 (W.D.N.C. 1971). 


§ 108-43. Reconsideration of grants.—All grants of public assistance 
shall be considered as frequently as required by the rules of the Social Services 
Commission. Whenever the condition of any recipient has changed to the extent 
that his award must be modified or terminated, the county director may make the 
appropriate termination or change in payment and submit it to the county board of 
social services for approval at its next meeting. Prompt notice of all changes shall 
be given to the recipient, to the Department of Human Resources, and to the board 
of county commissioners. (1937, c. 288, ss. 19, 49; 1969, c. 546, s. 1; 1971, c. 523, 
SoZ; 1973,'c. 476, s. 138.) 

Editor’s Note. — The 1971 amendment 
substituted “considered” for “reconsidered” 
in the first sentence and “State Department 


of Social Services” for “State Board” in 
the third sentence. 
The 1973 amendment, effective July 1, 
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1973, substituted “Social Services Commis- Uniform Raise in Welfare Payments without 


sion” for “State Board” and “Department Processing Each File. — See opinion of At- 
of Human Resources” for “State Depart- torney General to Commissioner Clifton M. 
ment of Social Services.” Craig, State Department of Social Services, 40 


Authority of State Board to Order a N.C.A.G. 703 (1970). 


§ 108-44. Appeals.—(a) A public assistance applicant or recipient shall 
have a right to appeal the decision of the county board of social services or the 
board of county commissioners granting or denying assistance, or modifying the 
amount of assistance, or the failure of the county board of social services to act 
within a reasonable time under the rules and regulations of the Social Services 
Commission, to the Secretary of Human Resources. Each applicant or recipient 
shall be notified of this right to appeal when applying for assistance and upon 
any subsequent action of the county board on his case. An applicant or recipient 
may give notice of appeal by written notice to the county department of social 
services or through verbal notice to personnel employed by said county depart- 
ment. 


(b) If there is such an appeal, the county director shall notify the Department 
of Human Resources according to the rules and regulations of the Social Services 
Commission and the Department of Human Resources shall designate a hearing 
officer who shall promptly hold an appeal hearing in the county after giving 
reasonable notice of the time and place of such hearing to the appellant and the 
county department of social services. 


(c) At the appeal hearing before the hearing officer, the appellan+ and per- 
sonnel of the county department of social services shall present such facts as may 
bear upon the case. After such hearing, the hearing officer shall forward a trans- 
cript of the hearing to the Department of Human Resources, to the county 
department of social services, and to the appellant or his attorney, which trans- 
cript or other documents considered at the appeal hearing shall serve as the basis 
for the Secretary’s decision on such appeal. 

(d) The Secretary of Human Resources shall make a decision on such appeal 
in conformity with federal and State law and the rules and regulations of the Social 
Services Commission. The Secretary shall notify the appellant and the county 
board of social services of his ‘decision in writing by mail. The decision of the 
Secretary on such an appeal shall be binding upon the county board of social 
services and the board of county commissioners unless there is a petition for court 
review as provided in (e) herein. 

(e) Any appellant or county board of social services who is dissatisfied with 
the decision of the Secretary may file a petition within 30 days after receipt of 
written notice of such decision for a hearing in the Superior Court of Wake Cornty 
or of the county from which the case arose. Such court shall set the matter for a 
hearing within 30 days after receipt of such petition and after reasonable written 
notice to the Department of Human Resources, the county board of social services, 
the board of county commissioners, and the appellant. The court may take testimony 
and examine into the facts of the case to determine whether the appellant is entitled 
to public assistance under federal and State law, and under the rules and regulations 
of the Social Services Commission. The court may affirm, reverse or modify the 
order of the Secretary. 

(f) If and when any federal law or regulation requires, as a condition of federal 
participation in public assistance payments, that public assistance applicants or 
recipients be furnished with the services of attorneys for the purpose of appeals 
described in this section or for the purpose of litigation arising out of such 
appeals, the services of attorneys shall be provided as required by the federal law 
or regulation, to the extent that funds are made available as hereinafter provided, 
in accordance with rules and regulations approved by the Governor, the Advisory 
Budget Commission, the Social Services Commission and the North Carolina 
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State Bar Council. To the extent permitted by the rules and regulations thus 
approved, payment for the services of attorneys shall be made by the Department 
of Human Resources from funds transferred from contingency and emergency 
appropriations until such time as funds are appropriated for the services of attor- 
neys. 

(g) If and when federal laws, or lawful regulations made pursuant to applicable 
federal laws are enacted requiring that, as a condition for federal participation in 
the costs of public assistance provided for in this Chapter, assistance payments must 
be continued pending the outcome of a hearing or litigation or informal contact 
with an assistance recipient, assistance shall be continued in accordance with such 


federal laws or regulations. (1937, c. 288, ss. 18, 48; 1939, c. 395, s. 1; 1957, 


c. 100, s. 1; 1969, c. 546, s. 1; cc. 735, 754; 1973, c. 476, s. 138.) 


Editor's Note—Session Laws 1969, c. 
735, added subsection (f). 

Session Laws 1969, c. 754, added sub- 
section (g). 

The 1973 amendment, effective July 1, 
1973, substituted “Social Services Commis- 
sion” for “State Board of Social Services” 
in subsections (a), (b), (d) and (e) and 
near the end of the first sentence of sub- 
section (f), substituted “Secretary of Hu- 
man Resources” for “Commissioner of So- 
cial Services” in subsections (a) and (d), 


“Secretary” for “Commissioner” in subsec- 
tions (d) and (e), and substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services’ and for “State 
Department” in subsections (b), (c) and 
(e) and for “State Board of Social Ser- 
vices” in the second sentence of subsec- 
tion (f). 

Secretary May Delegate Decision-Making 
Authority regarding Appeals. — See opinion 
of Attorney General to Mr. David T. Flaherty, 
N.C. Department of Human Resources, 42 


N.C.A.G., 313 (1973). 


substituted ‘“Secretary’s” for ‘“Commis- 
» Lo) ) 


sioner’s” near the end of subsection (c) and 


§ 108-45. Confidentiality of records.—(a) Except as provided in (b) 
below, it shall be unlawful for any person to obtain, disclose or use, or to autho- 
rize, permit, or acquiesce in the use of any list of names or other information 
concerning persons applying for or receiving public assistance that may be directly 
or indirectly derived from the records, files or communications of the Department 
of Human Resources or the county boards of social services, or acquired in the 
course of performing official duties except for purposes directly connected with the 
administration of the programs of public assistance in accordance with the rules 
and regulations of the Social Services Commission. 

(b) The Department of Human Resources shall furnish a copy of the recipient 
check register monthly to each county auditor showing a complete list of all public 
assistance recipients, their addresses, and the amounts of the monthly grants. This 
register shall be a public record open to public inspection during the regular office 
hours of the county auditor, but said register or the information contained therein 
may not be used for any commercial or political purpose. Any violation of this 
section shall constitute a misdemeanor. 

(c) Any listing of recipients of benefits under any financial assistance or social 
services program compiled by or used for official purposes by a county board 
of social services or a county department of social services shall not be used as 
a mailing list for political purposes. This prohibition shall apply to any list of 
recipients of benefits of any federal, State, county or mixed financial assistance 
or social services program. Further, this prohibition shall apply to the use of such 
listing by any person, organization, corporation, or business, including but not 
limited to public officers or employees of federal, State, county, or other local 
governments, as a mailing list for political purposes. Any violation of this section 
shall be punishable as a general misdemeanor. (1937, c. 288, ss. 15, 45; 19389, c. 
nee OA Cane 9450, 61 ba8 99104 (Cao) Ss: 1953, ¢..670, 8. 12: Cc. 
Bee 88. 4,02,4+)1959, co 179, ss..1,/2; 1961)'C.. 186.1969, ¢c..546, s. 1: 19738, c. 476, 
Bios? CCl 21,/1213;) 

Editor’s Note.—The first 1973 amend- 
ment, effective July 1, 1973, substituted 
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“Department of Human Resources” for 
“State Board” near the middle of subsec- 
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tion (a) and “Social Services Commission” Opinions of Attorney General. — Mr. 
for “State Board’ at the end of subsec- John Blackwell, Jr., Special Attorney for 
tion (a). the Cumberland County Department of 


The second 1973 amendment, effective Social Services, 40 N.C.A.G. 713 (1969). 
July 1, 1973, rewrote subsection (b). 

The third 1973 amendment added subsection 
(c). 


§ 108-46. Removal to another county.—Any recipient who moves from 
one county to another county of this State shall continue to receive public assis- 
tance if eligible. The county director in the county from which he has moved shall 
transfer all necessary records relating to the recipient to the county director of 
the county to which the recipient has moved. The county from which the recipient 
moves shall pay the amount of assistance to which the recipient is entitled for a 
period of three months following his move, and thereafter the county to which the 
recipient has moved shall pay such assistance. (1937, c. 288, ss. 20, 50; 1943, c. 
505, ss. 3,7; 1961, c. 186; 1963, c. 136; 1969, c. 546, s. 1.) 


§ 108-47. Assistance not assignable; checks payable to decedents.— 
The assistance granted by this Article shall not be transferable or assignable at law 
or in equity; and none of the money paid or payable as assistance shall be subject 
to execution, levy, attachment, garnishment, or other legal processes, or to the 
operation of any bankruptcy or insolvency law. 


In the event of the death of an assistance recipient during or after the first day 
of the month for which a grant was previously authorized by the county social 
services board, any assistance check or checks payable to such recipient not en- 
dorsed prior to such recipient’s death shall be delivered to the clerk of superior 
court and by him administered under the provisions of G.S. 28-68 through G.S. 
28-68.3. (1937, c. 288, ss. 17, 47; 1945, c. 615, s. F; 1953, c. 213; 1969, c. 546, s. 
1; 1971, c. 446, ss. 1, 2.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, added the second 
paragraph. 


§ 108-48. Fraudulent misrepresentation.—Any person who wilfully and 
knowingly, with the intent to deceive, makes a false statement or representation 
or fails to disclose a material fact in order to enable himself or another person 
to obtain or to continue to receive assistance to which he is not entitled, is guilty 
of a misdemeanor, and upon conviction or plea of guilty shall be fined or im- 
prisoned or both at the discretion of the court. (1937, c. 288, ss. 27, 57; 1963, cc. 
1013, 1024, 1062; 1969, c. 546, s. 1.) 


§ 108-49. Personal representative for mismanaged grants. — (a) 
Whenever a county director of social services shall determine that a recipient of 
assistance is unwilling or unable to manage assistance grants to the extent that 
deprivation or hazard to himself or others results, the director shall file a petition 
before a district court or the clerk of superior court in the county alleging such 
facts and requesting the appointment of a personal representative to be responsible 
for receiving such grants and to use them for the benefit of the recipient. 

(b) Upon receipt of such petition, the court shall promptly hold a hearing, pro- 
vided the recipient shall receive five days’ notice in writing of the time and place 
of such hearing. If the court, sitting without a jury, shall find at the hearing that 
the facts alleged in the petition are true, it may appoint some responsible person 
as personal representative. The personal representative shall serve without com- 
pensation and be responsible to the court for the faithful performance of his 
duties. He shall serve until the director of social services or the recipient shows to 
the court that the personal representative is no longer required or is unsuitable. 
All costs of court relating to proceedings under this section shall be waived. 
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(c) Any recipient for whom a personal representative is appointed may appeal 
such appointment to superior court for a hearing de novo without a jury. 

(d) All findings of fact made under the proceedings authorized by this section 
shall not be competent as evidence in any case or proceeding which concerns any 
subject matter other than that of appointing a personal representative. (1959, c. 
1239, ss. 1, 3; 1961, c. 186; 1969, c. 546, s. 1.) 


§ 108-50. Protective and vendor payments. — Instead of the use of 
personal representatives provided for by G.S. 108-49, when necessary to comply 
with any present or future federal law or regulation in order to obtain federal 
participation in public assistance payments, the payments may be made direct to 
vendors to reimburse them for goods and services provided the applicants or 
recipients, and may be made to protective payees who shall act for the applicant or 
recipient for receiving and managing assistance. Payments to vendors and protec- 
tive payees shall be made to the extent provided in, and in accordance with, rules 
and regulations of the Social Services Commission, which rules and regulations 
shall be subject to applicable federal laws and regulations. (1963, c. 380; 1969, c. 
546, s. 1; c. 747; 1973, c. 476, s. 138.) 


Editor's Note.—Sessior. Laws 1969, c. The 1973 amendment, effective July 1, 
747, effective July 1, 1969, rewrote this sec- 1973, substituted “Social Services Commis- 
tion. sion” for “State Board of Social Services.” 


-Part 4. Financing Aid to the Aged and Disabled and Aid to 
Families with Dependent Children. 


§ 108-51. Acceptance of grants-in-aid.—The Department of Human Re- 
sources is hereby authorized to accept all grants-in-aid for the programs of public 
assistance established under this Article which may be available to the State by the 
federal government under the Social Security Act. The provisions of this Article 
shall be liberally construed in order that the State and its citizens may benefit 
fully from such grants-in-aid. (1937, c. 288, ss. 5, 33; 1969, c. 546, s. 1; 1973, c. 
476, s. 138.) 

Editor’s Note—vThe 1973 amendment, ment of Human Resources” for “State De- 
effective July 1, 1973, substituted “Depart- partment of Social Services.” 


§ 108-52. Transfer of funds to counties.—(a) A State fund for each 
program of public assistance established under this Article is hereby created from 
federal appropriations or State appropriations, or the combination of both, as ap- 
plicable, to such program. Each State fund shall be drawn out on the warrant of 
the State Treasurer and issued upon order of the Secretary of Human Rseources. 
Quarterly, or more often if appropriate, the Secretary shall transfer to each county 
that part of the county’s allotment from each State fund that the county is required 
to disburse for its public assistance programs during the appropriate period. Before 
transferring such funds, the Secretary may require that the county certify, through 
its auditor or fiscal agent, that sufficient county funds are available to pay the 
county’s share of the public assistance expenditures corresponding to the amount 
of State money to be transferred. 

(b) The Secretary may transfer to any county an amount sufficient to pay in full 
the grants approved in that county for the first quarter in any fiscal year. One 
fourth of this amount shall be advanced in anticipation of the collection of taxes 
and shall be deducted from future allotments within the same fiscal year to that 
county. 

rad When the Secretary finds that the disbursement of funds by a county to 
qualified recipients is being unduly delayed, or that payments to recipients are 
jeopardized, he may require that grants be promptly paid as a condition for the 
allotment or transmission of State moneys to the county. State moneys may be with- 
held until the Secretary is satisfied that the county is paying the grants promptly. 

(d) When the Department of Human Resources finds it to be in the public in- 
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terest to require more adequate protection of funds collected in the county for dis- 
bursement to recipients, or the more prompt, efficient and certain payment of 
grants to recipients, the Secretary may demand and require that the funds raised 
by taxation in any county be transmitted to the State Treasurer. The Secretary 
shall, in such cases, give notice to the board of county commissioners and to the 


— 


county officials having such funds in their custody. The board of county commis- — 
sioners and responsible officials shali immediately transfer all such funds to the | 


State Treasurer for disbursement under rules and regulations established by the 


Department of Human Resources. (1937, c. 288, ss. 24, 54; c. 405; 1943, c. 505, | 


s. 10; 1969, c. 546, s. 1; 1973, c. 476, s. 138; ¢. 717, s. 3.) 


Editor’s Note.—The first 1973 amend- 
ment, effective July 1, 1973, substituted 
“Secretary of Human _ Resources” for 
“Commissioner of Social Services” in the 
second sentence of subsection (a) and 


(a) and substituted “Department of Hu- 
man Resources” for “State Board of Social 
Services” in two places in subsection (d). 

The second 1973 amendment, effective 
July 1, 1973, substituted, in the first sen- 


“Secretary” for “Commissioner” through- 
out the remainder of the section, substi- 
tuted “appropriate” for “the State Board 
directs” in the third sentence of subsection 


_tence of subsection (a), “federal appropria- 


tions or State appropriations, or the com- 
bination of both, as applicable” for “federal 
and State appropriations.” 


§ 108-53. Allocation of nonfederal shares.—(a) The nonfederal share 
of the annual cost of each public assistance program may be divided between the 
State and the counties in a manner consistent with the provisions of the federal 
Social Security Act, except that the share required from the counties may not 
exceed the share required from the State. 


(b) The nonfederal share of the annual cost of public assistance provided to 
Indians living on federal reservations held in trust by the United States on their 
behalf shall be borne entirely by the State. The Secretary of Human Resources 
shall reserve from State appropriations for public assistance an amount sufficient to 
pay the county’s share of the cost of public assistance to eligible Indian residents 
of federal reservations, plus related administrative costs incidental to providing 
such assistance, and shall pay same to counties containing such a federal reservation. 


(1965, c. 708; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note—The 1973 amendment, Medicaid Benefits for Indians Living on 


effective July 1, 1973, substituted “Secre- 
tary of Human Resources” for ‘“Commis- 
sioner’ in subsection (b). 

State Must Pay All Nonfederal Share of 


Federal Reservation.—See opinion of At- 
torney General to Mr. Clifton M. Craig, 
Commissioner, Department of Social Ser- 
vices, 41 N.C.A.G. 140 (1970). 


§ 108-54. (Effective July 1, 1974, through June 30, 1975.) Determination 
of State and county financial participation. — Before March 15 of each year 
the director of social services for every county shall compile and submit to the 
county board of social services an estimated budget of total county funds 
required to finance each program of public assistance, including all 
administrative expenses, within the county in the next fiscal year on forms 
furnished by the Department of Human Resources. The county board of social 
services shall review, modify, and approve such estimated budget and transmit 
it before April 1 to the board of county commissioners, which shall review, 
modify and approve it before April 15 for transmittal to the Department of 
Human Resources. The Director of the Division of Social Services, as agent for 
the Department of Human Resources, shall review the estimated budget 
submitted by each county and shall notify the board of county commissioners 
by June 1 of the approval or disapproval of the county’s estimated budget of 
total county funds necessary to support and administer adequate programs of 
public assistance. 

If the Director of the Division of Social Services approves the estimated 
budget submitted by the county, the county fiscal obligation for all programs 
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of public assistance in the next fiscal year shall not exceed the approved budget 
estimate. Should additional funds be required for the reason that expenditures 
in the county public assistance programs exceed the approved estimate, the 
additional county share peared would be provided from the “State Public 
Assistance Contingency Fund” established in G.S. 108-54.1. 

If the Director of the Division of Social Services disapproves the estimated 
budget of the county, he shall recommend an Serene hadcet of total county 
funds necessary to sustain and administer adequate programs of public 
assistance whose acceptance by the board of county commissioners shall be a 
condition precedent to receiving any monies from the “State Public Assistance 
Contingency Fund” established in G.S. 108-54.1; provided that, if the board of 
county commissioners disputes the budget recommended by the Director of the 
Division of Social Services as appropriate to sustain and administer adequate 
poerams of public assistance within that county, the Secretary of Human 

esources shall make a final determination that shall be binding upon the 
county. 

Upon final determination of the county budget for all programs of public 
assistance within that county for the next fiscal year, the board of county 
commissioners shall levy taxes sufficient to provide for the payment of the 
county’s share of such budget. (19387, c. 288, ss. 9, 21, 39, 51; 1948, c. 505, s. 8; 
mipy, C546, Ss. 1 1973, ¢. 416.) 138; c. 1418,.s. 1.) 


Editor’s Note. — iy/s Amendment. — Session Laws 19738, c. 


The second 1978 amendment, effective July 
1, 1974, through June 30, 1975, rewrote this 


section. 
Effective Date and Expiration of Second 


1418, s. 6, provides: “This act shall become 
effective on July 1, 1974, and shall remain 
effective through June 30, 1975. The General 
Assembly may reenact this act.” 


§ 108-54. Determination of county expenditures.—Before March 15 
of each year, the director of social services of every county shall compile and 
submit to the county board of social services an estimate of total funds required 
to finance each program of public assistance within the county in the next fiscal 
year on forms furnished by the Department of Human Resources. The county 
board shall review, modify, and approve such estimate and transmit it before 
April 1 to the board of county, commissioners, which shall review, modify and 
approve it before April 15 for transmittal to the Secretary of Human Resources. 
The Secretary of Human Resources, as agent of the Department of Human Re- 
sources, shall review the estimate submitted by each county and notify the board 
of county commissioners by June 1 of the adequacy of the county’s estimate and of 
the amount of county funds necessary to support an adequate public assistance 
budget in the next fiscal year. Upon receipt of such notice, the board of county 
commissioners shall levy taxes sufficient to provide for the payment of the county’s 
part of such budget. If the board of commissioners disputes the budget recommended 
by the Secretary of Human Resources, the Social Services Commission shall make 
a final determination that shall be binding upon the county.(1937, c. 288, ss. 9, 21, 
39, 51; 1943, c. 505, s. 8; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note. — The first 1973 amendment, 
effective July 1, 1973, substituted “Department 
of Human Resources” for “State Department of 
Social Services” in the first sentence and for 
“State Board” in the third sentence, substituted 
“Secretary of Human Resources” for “Com- 


missioner of Social Services” in one place 
and for “Commissioner” in two places and 
substituted “Social Services Commission” for 
“State Board of Social Services” in the last 
sentence. 


§ 108-54.1. (Effective July 1, 1974, through June 30, 1975.) State Public 
Assistance Contingency Fund. — (a) To allow for an efficient and equitable 
means of providing the funds by which a county exceeds its budget for programs 
of public assistance within that county during the fiscal year, the Department 
of Human Resources is authorized and fen acta to establish from 
appropriations made by the General Assembly and from grants of the federal 
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government (when such grants are made available to the State) a fund to be 
known as the “State Public Assistance Contingency Fund.” This fund shall be 
used exclusively to provide additional funds for counties whose expenditures for 
programs of public assistance, including administration of said programs, have’ 
exceeded the accepted budget estimate. 

(b) Allotments shall be made to the counties at any time during the fiscal year 
by the Secretary of Human Resources when satisfied of the county’s need for 
such allotment under this Part. 

(c) The allotments provided by this section shall be used by the counties | 
entitled to them solely to supplement the funds appropriated by the county to | 
support the budget determined pursuant to ce 108-54 to be necessary to’ 
sustain and administer adequate programs of public assistance within the 
oa om only when such budget is exceeded during the fiscal year. (1973, ¢. 
LATS 2) | 

Effective Date and Expiration of Section. 
— Session Laws 1978, c. 1418, s. 6, provides: 
“This act shall become effective on July 1, 1974, 






and shall remain effective through June 30, : 
1975. The General Assembly may reenact this — 
act.” 


§ 108-55: Repealed by Session Laws 1973, ec. 
July 1, 1974, through June 30, 1975. 

Effective Date and Expiration of Repeal. — 
Session Laws 1973, c. 1418, s. 6, provides: 
“This act shall become effective on July 1, 
1974, and shall remain effective through 


1418, s. 3, effective 
June 30, 1975. The General Assembly may re- 
enact this act.” 

Editor’s Note. — This section as in effect 
after July 1, 1975, is set out below. 


§ 108-55. Determination of administrative expenses.—The director 
ot social services of each county shall annuaily compile and submit to the county 
board of social services an estimate of total funds required to finance the admin- 
istrative expenses of the social service programs in the next fiscal year. This 
estimate shall be prepared before March 15 on torms iurnished by the Department 
of Human Resources. The county board of social services shall review, modify and 
approve the estimate and transmit it to the board of county commissioners before 
April 1 for its review, modification and approval. The estimate shall then be 
forwarded to the Secretary of Human Resources on or before April 15. The Secre- 
tary of Human Resources, as agent of the Department of Human Resources, shall 
review the estimate submitted by the county and notify the board of commissioners 
by June 1 of the adequacy of its estimate and of the amount of county funds neces- 
sary to support the social service administrative budget in the subsequent fiscal 
year. Upon receipt of such notice, the board of commissioners shall levy taxes 
sufficient to provide for the payment of the county’s part of the budget. If the board 
of commissioners disputes the budget recommended by the Secretary of Human 
Resources, the Social Services Commission shall make a final determination that 
shall be binding upon the county. (1937, c. 288, ss. 23, 53; 1939, c. 395, s. 1; 1941, 
C232 O45 O 50S SSF. 9 2194 5 closes ele al 9575 C> 1004511961 Mer oGo tt soa. 
c. 248, s. 1; 1967, c. 898; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note—vThe 1973 amendment, Resources’ for “Commissioner of Social 


effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services” in the second 
sentence and for “State Board” in the fifth 
sentence, substituted “Secretary of Human 


Services” in one place and for ‘“Commis- 
sioner” in two places and substituted “So- 
cial Services Commission” for “State 
Board of Social Services” in the last sen- 
tence. 


§ 108-56. (Effective July 1, 1974, through June 30, 1975.) Counties to 
levy taxes. — (a) Whenever the Secretary of Human Resources or his 
representative assigns a portion of the nonfederal share of public assistance 
expenses to the counties under the rules and regulations of the Social Services 
Commission, the board of commissioners of each county shall levy and collect 
the taxes required to meet the county’s share or such expenses. 

(b) The board of county commissioners may combine any or all of the separate 
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special taxes for each program of public assistance and for the administrative 
expenses of such programs in i of levying separate special taxes for each 


item. This consolidated tax sha 


be sufficient, when combined with other funds 


available for use for public assistance expenses from any other source of county 
imcome and revenue (including borrowing in anticipation of collection of taxes), 


to meet the financial requirements 0 


f public assistance programs, and the 


administrative costs of each program. The appropriations and expenditures for 


each of the several pro 
stated and accounted 


Editor’s Note. — 

The second 1973 amendment, effective July 
1, 1974, through June 30, 1975, inserted “‘or his 
representative” in subsection (a) and rewrote 


rams and for administrative expenses shall be separately 
or. (1937, c. 288, ss. 9, 39; 1969, c. 546, s. 1; 1971, c. 780, 
s. 35; 1973, c. 476, s. 138; c. 1418, s. 4.) 


1973 Amendment. — Session Laws 19738, c. 
1418, s. 6, provides: “This act shall become 
effective on July 1, 1974, and shall remain 
effective through June 30, 1975. The General 





subsection (b). Assembly may reenact this act.” 


Effective Date and Expiration of Second 


§ 108-56. Counties to levy taxes. — (a) Whenever the Secretary of 
Human Resources assigns a portion of the nonfederal share of public assistance 
expenses to the counties under the rules and regulations of the Social Services 
‘Commission, the board of commissioners of each county shall levy and collect the 
taxes required to meet the county’s share of such expenses. 

(b) Appropriations and revenue estimates for each of the public assistance pro- 
grams required by this Chapter and for administrative expenses shall be separately 
shown in the county budget ordinance and the accounting system. In the discretion 
of the board of county commissioners, the budget ordinance and accounting system 


may set up these programs (1) as separate 
separate funds for each program, or (iii) 


lines within the general fund, (11) within 


within a single public assistance fund. 


Taxes levied for public assistance programs and administration shall be sufficient, 
when combined with other funds available for use for public assistance expenses 
from any other source of revenue (including borrowing in anticipation of col- 
lection of taxes), to meet the financial requirements of public assistance. (1937, 


c. 288, ss. 9, 39; 1969, c. 546, s. 1; 1971, c. 780, s. 35; 1973, c. 476, s. 138.) 


Cross Reference.— See the note catch- 
lined “Revision of Chapter” following the 
analysis to Chapter 159. 

Editor’s Note.—The 1971 amendment, 
effective July 1, 1973, rewrote subsection 
(b) of this section. 


§ 108-57. (Effective July 1, 


1974, 


The first 1973 amendment, effective July 1, 
1973, substituted “Secretary of Human 
Resources” for “Commissioner” and “Social 
Services Commission” for “State Board” in 
subsection (a). 


through June 30, 1975.) 


Appropriations not to revert. — Cou SPUR EEUOns for public assistance 
a 


expenses or administrative expenses 


S not lapse or revert, and the 


unexpended balances may be considered in making further public assistance or 
administrative appropriations. At any time during the fiscal year, any county 
may transfer county funds from one public assistance program to another and 
between programs of public assistance and administration if such action appears 
to be both necessary and feasible, provided the county secures the approval of 
the Secretary of Human Resources or his representative. (1 953ac sols 1961) 'C: 
554; 1969, c. 546, s. 1; 1973, c. 476, s. 1388; c. 1418, s. Ds) 


Editor’s Note. — 

The second 1973 amendment, effective July 
1, 1974. through June 30, 1975, substituted 
“administrative expenses” for “adminis- 
tration” in the first sentence and inserted 
“and between programs of public assis- 
tance and administration” near the middle 
of the second sentence and added “or his 


representative” at the end of the second 
sentence. 

Effective Date and Expiration of Second 
1973 Amendment. — Session Law: 1973, c. 
1418, s. 6, provides: “This act shall become 
effective on July 1, 1974, and shall remain 
effective through June 30, 1975. The General 
Assembly may reenact this act.” 


§ 108-57. Appropriations not to revert. — County appropriations for 
public assistance expenses or administration shall not lapse or revert, and the 


165 


§ 108-58 GENERAL STATUTES OF NORTH CAROLINA § 108-60 


unexpended balances may be considered in making further public assistance or 
administrative appropriations. At anytime during the fiscal year, any county may 
transfer county funds from one public assistance program to another if such action 
appears to be both necessary and feasible, provided the county secures the ap- 
proval of the Secretary of Human Resources. (1953, c. 891; 1967, c. 554; 1969, 
c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note. — The first 1973 amendment, Human Resources” for “Commissioner of Social ~ 
effective July 1, 1973, substituted “Secretary of | Services.” 


§ 108-58. Equalizing fund. — The Secretary of Human Resources is 
authorized and directed to reserve from State appropriations for the programs 
of public assistance an amount that he finds to be necessary to equalize the burden 
of taxation in the counties of the State, and to equalize the benefits received by the 
recipients of public assistance. This amount shall be expended and disbursed 
solely for the use and benefit of persons eligible for assistance. The amount re- 
served, to be known as the equalizing fund, shall be distributed among the counties 
according to their needs under a formula approved by the Social Services Com- 
mission so as to produce a fair and just distribution. (1937, c. 288, s. 62; 1943, c. 
5057's." 1) 81963) cap Sl iss tec. 099.6 s92 *1965 €'409 311969) 'c. 546; sole 
1973, c. 476, s. 138.) 

Editor’s Note—vThe 1973 amendment, _ sioner of Social Services” and “Social Ser- © 
effective July 1, 1973, substituted “Secre- vices Commission” for “State Board of 
tary of Human Resources” for “Commis- Social Services.” 


Part 5. Medical Assistance. 


§ 108-59. State fund created. — To provide for an effective medical 
assistance program and its administration in North Carolina, the Social Services 
Commission is authorized and empowered to establish from federal, State and 
county appropriations a fund to be known as the State Fund for Medical Assistance, 
and to adopt rules and regulations under which payments are to be made out of 
such fund in accordance with the provisions of this Part. The nonfederal share 
may be divided between the State and the counties, in a manner consistent with 
the provisions of the federal Social Security Act, except that the share required 
from the counties may not exceed the share required from the State. If a portion 
of the nonfederal share is required from the counties, the boards of county commis- 
sioners of the several counties shall levy, impose and collect the taxes required for 
the special purpose of medical assistance as provided in this Part, in an amount 
sufficient to cover each county’s share of such assistance. (1965, c. 1173, s. 1; 
1969, c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note——The 1973 amendment, Services Commission” for “State Board of 
effective July 1, 1973, substituted “Social Social Services.” 


§ 108-60. Payments from fund. — From the fund established in G:S. 
108-59, the Social Services Commission may authorize, within appropriations 
made for this purpose, payments of all or part of the cost of medical and other 
remedial care for any eligible person, when it is essential to the health and 
welfare of such person that such care be provided, and when the total resources 
of such person are not sufficient to provide the necessary care. Payments from 
the fund shall be made only to intermediate care facilities, hospitals and 
nursing homes licensed and approved under the laws of the State of North 
Carolina or under the laws of another state, or to pharmacies, physicians, 
dentists, optometrists or other providers of services authorized by the Social 
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Services Commission. (1965, c. 1173, s. 1; 1969, c. 546, s. 1; 1971, c. 435; 1978, c. 
476, s. 138; c. 644.) 


Editor’s Note.—The 1971 amendment in- The second 1973 amendment inserted 
serted “and nursing homes” in the last sen- “intermediate care facilities” and substi- 
tence. tuted “other providers of services’ for 

The first 1973 amendment, effective July “other personnel” in the second sentence. 


1, 1973, substituted “Social Services Com- 
mission” for “State Board of Social Ser- 
vices.” 


§ 108-61. Acceptance of federal grants.—All of the provisions of the 
federal Social Security Act providing grants to the states for medical assistance 
are accepted and adopted, and the provisions of this part shall be liberally construed 
in relation to such act so that the intent to comply with it shall be made effectual. 
Nothing in this part or the regulations made under its authority shall be construed 
to deprive a recipient of assistance of the right to choose the licensed provider of 
the care or service made available under this part within the provisions of the 
federal Social Security Act. (1965, c. 1173, s. 1; 1969, c. 546, s. 1.) 


§ 108-61.1: Repealed by Session Laws 1973, c. 476, s. 138, effective July 1, 
1973. 


§ 108-61.2. Subrogation rights; withholding of information a 
misdemeanor. — (a) To the extent of payments under this Part, the county 
involved shall be subrogated to all rights of recovery, contractual or otherwise, 
of the beneficiary of assistance under this Part against any person. It shall be 
the responsibility of the county commissioners, with such cooperation as they 
shall require from the county eard of social services and the county director 
of social services, to enforce this section through the services of the county 
attorney in accordance with attorneys’ fee arrangements approved by the 
Department of Human Resources. The United States and the State of North 
Carolina shall be entitled to share in each net recovery under this section. Their 
shares shall be promptly paid under this section and their proportionate parts 
of such sum shall be deterrained in accordance with the matching formulas in 
use during the period for which assistance was paid to the recipient. 


(b) It shall be a misdemeanor for any person seeking or having obtained 
assistance under this Part for himself or another to willfull fail to disclose to 
the county department of social services or its attorney fe identity of any 
person or organization against whom the recipient of assistance has a right of 
recovery, contractual or otherwise. (1973, c. 476, s. 138; c. 1031, s. 1.) 

Editor’s Note. — Session Laws 1978, c. 1031, Resources” has been substituted for ‘State 
s. 2, makes the act effective Oct. 1, 1974. Eoard of Social Services” in the section as 

Pursuant to Session Laws 1973, c. 476, s. 188, | enacted by Session Laws 1973, c. 1031, s. 1. 
effective July 1, 1973, “Department of Human 


Part 6. General Assistance. 


§ 108-62. Purpose and eligibility.—Assistance may be granted under this 
Part to persons who would have been eligible under the aid to the aged and disabled 
category prior to January 1, 1974, but who after such date do not qualify under the 
Federal Supplemental Security Income Program, including needy spouses, essential 
persons, certain disabled persons, and those persons needing supplemental pay- 
ments in boarding homes, rest homes, and convalescent homes for the aged or infirm 
and those needing attendant care at home. Nothing in this Part should be interpreted 
so as to preclude any individual county from operating any program of financial 
assistance using only county funds. (1949, c. 1038, s. 2; 1961, c. 186; 1969, c. 546, 


s. 1: 1973, c. 717, s. 1.) 


Editors Note. — The 1973 amendment, County Participation in the General 
effective July 1, 1973, rewrote this section. Assistance Program Is Optional. — See 
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opinion of Attorney General to Dr. Kenee 
Westcott, Division of Social Services, N.C. 
Department of Human Resources, 43 N.C.A.G. 
182 (1973). 

Assistance may be granted under this 
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program on or after Jan. 1, 1974, and at that 
time possesses qualifications which would have 
rendered him eligible under the Aid to the Aged 
and Disabled Category in effect before January 
1, 1974. Opinion of Attorney General to Dr. 


Renee Westcott, Director, Division of Social 


Part to an individual who becomes eligible 
Services, 43 N.C.A.G. 91 (1978). 


for federal supplementary security income 


§ 108-63. Application procedure.—(a) Applications under this Part shall 
be made to the county director of social services who, with the approval of the 
county board of social services and in conformity with the rules and regulations 
of the Social Services Commission, shall determine whether assistance shall be 
granted and the amount of such assistance. 

(b) The amount of assistance which any eligible person may receive shall be 
determined with regard to the resources and necessary expenditures of the appli- 
cant, in accordance with the appropriate rules and regulations of the Social Services 
Commission. 

(c) Repealed by Session Laws 1973, c. 717, s. 4, effective July 1, 1973. (1949, c. 
WSe. Seq Oto Jon, 540.5. 1: 1973, c. 476, s. 138;'c..717; s. 42) 

Editor’s Note.—The first 1973 amend- The second 1973 amendment, effective 
ment, effective July 1, 1973, substituted July 1, 1973, repealed subsection (c), relat- 
“Social Services Commission” for “State ing to the amount of assistance. 

Board of Social Services” in subsection 
(a) and for “State Board” in subsection 
(b) and in former subsection (c). 


§ 1035-64. State funds to counties.—(a) A fund, to be known as the 
“State General Assistance Fund,” shall be created from appropriations made by 
the General Assembly and from grants of the federal government (when such 
grants are made available to the State). This Fund shall be used exclusively for 
assistance to needy persons eligible under this part. 


(b) Allotments shall be made annually by the Commissioner of Social Services, 
as prescribed by G.S. 108-52, to the counties participating in the program estab- 
lished by this part. 

(c) No allotment shall be used, either directly or indirectly, to replace county 
appropriations or expenditures. ( 1949, Ca1038 654.2 11 905.1c: 310, siia;, 196156 
186; 1969, c. 546, s. 1; 1973, ¢. 717, s. 5.) 


Editor’s Note. — The 1973 Shain cae 
effective July 1, 1973, deleted the former 
first sentence of subsection (c), which re- 


quired the allotments clay Pa by this sec- 
tion to be used by counties solely as sup- 
plementary funds. 


§ 108-65. Participation permissive. — The general assistance program 
established by this Pari shall be administered as required by the rules and regula- 
tions of the Social Services Commission, except that no county shall be granted 
any allotment from the State General Assistance Fund nor be subject to the 
provisions of this Part unless its consent be given in the manner prescribed by the 
rules and regulations of the Social Services Commission. (1949, c. 1038, s. 2; 1969, 


Ch546252 1 19730 74/676 oor. 717, 86.) 


Editor’s Note——The first 1973 amend- 
ment, effective July 1, 1973, substituted 
“Social Services Commission” for “State 
Board of Social Services” and for “State 
Board.” 

The second 1973 amendment, effective 
July 1, 1973, deleted the former second 
sentence, which made participation manda- 
torv in the event that federal assistance 
grants should be conditioned upon partici- 
pation by all counties. 


County Participation in the General 


Assistance Program Is Optional. — See 
opinion of Attorney General to Dr. Renee 
Westcott, Division of Social Services, N.C. 


Department of Human Resources, 43 N.C.A.G. 
182 (1973). 

Counties Must Consent to Entire Gen- 
eral Assistance Program Unless Social 
Services Commission Provides Otherwise. 
—See opinion of Attorney General to Dr. 
Renee Westcott, N.C. Department of So- 
cial Services, 42 N.C.A.G. 309 (1973). 
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Part 7. Foster Home Fund. 


§ 108-66. State Foster Home Fund.—(a) The General Assembly shall 
appropriate funds to the Department of Human Resources for the purpose of 
providing assistance to needy children who are placed in foster homes by county 
departments of social services in accordance with the rules and regulations of the 
Social Services Commission. Such appropriations shall be known and designated as 
the State Foster Home Fund and, together with county contributions for this 
purpose, shall be expended to provide for the costs of keeping needy children in 
foster homes. 


(b) No needy child shall be eligible for the benefits provided by this section if he 
be eligible for foster home care benefits provided by Part 2 of this Article entitled 
“Aid to Families with Dependent Children.” 


(c) No benefits provided by this section shall be granted to any needy indi- 
vidual who has passed his eighteenth birthday unless he is less than 21 years of age 
and is regularly attending and successfully pursuing a course of study leading to a 
high school diploma or its equivalent; a course of study at the college level; or a 
course of vocational or technical training designed to fit him for gainful employ- 
ment. (1937, c. 135, ss. 1-3; 1955, c. 1044, ss. 1, 2; 1957, c. 100, s. 1; 1969, c. 546, 
Soul ¢. 1973502 476):S) 138 301.645, 522.) 


Editor’s Note—The first 1973 amend- 
ment, effective July 1, 1973, substituted 
“Department of Human Resources” for 
“State Department of Social Services” and 
“Social Services Commission” for “State 
Board” in subsection (a). 

The second 1973 amendment added sub- 
section (c). 

Assistance from State Foster Home 
Fund May Not Be Lawfully Granted to 


Persons Who Are 18 or More Years of 
Age and Who Live in Foster Homes.—See 
opinion of Attorney General to Mr. Clifton 
Craig, Department of Social Services, 42 
N.C.A.G. 8 (1972). 

“Foster Heme” Includes Various Insti- 
tutions Which Are Eligible for Assistance. 
—See opinion of Attorney General to Mr. 
Clifton M. Craig, Social Service, 41 
N.C.A.G. 384 (1971). 


ARTICLE 3. 
Inspection and Licensing Authority. 
Part 1. Licensing of Public Solicitation. 


§ 108-67. Definitions.—As used in this part, certain words and phrases 
shall be defined as follows: 


(1) “Charitable organization” is any person, organization, corporation, insti- 
tution, association, agency or copartnership which is or purports to be a 
charitable, benevolent, health, educational, religious, patriotic or other 
similar public cause or an organization to alleviate cruelty toward 
animals. 

(2) “Solicitation” is any act of seeking or obtaining, whether by mail, 
through solicitors, or other means, any of the following benefits: a 
grant of money or property, including a promise to give any such 
grant; a gift of goods, wares, merchandise or other items ot value; the 
sale or distribution, or offer for sale or distribution to the public of any 
item to raise money; the sale of memberships, periodicals, books or 
advertising space; and the promotion of any public bazaar, sale, enter- 
tainment, exhibition or other event to secure money, goods, or property. 

(3) “Solicitor” is any person, organization, corporation, institution, asso- 
ciation, agency or copartnership that agrees, for whatever reason, to 
solicit or collect contributions or other benefits for any charitable 
organization. 

(4) “Verified financial report” is a report of an audit conducted in accordance 
with generally accepted auditing standards and containing the expres- 
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sion of an unqualified opinion by an independent certified public 
accountant. (1969, c. 546, s. 1.) 


§ 108-68. Licenses required.—No charitable organization, nor any other 
organization nor person on its behalf, intrastate or foreign, unless exempted by 
G.S. 108-73, shall solicit benefits from residents of North Carolina unless it has 
filed a request with the Secretary of Human Resources for a license and is so 
licensed as provided by this Part. (1939, c. 144, s. 1; 1947, c. 572; 1969, c. 546, 
s. 1; 1973, c. 476, s. 138.) 

Editor’s Note——The 1973 amendment, tary of Human Resources” for “Commis- 
effective July 1, 1973, substituted “Secre- sioner of Social Services.” 


§ 108-69. Licensing procedure.—(a) Every charitable organization re- 
quired under this Part to secure a license in order to solicit benefits or to authorize 
solicitations in its behalf shall file a written application with the Secretary of Human 
Resources on a form furnished by him. The application shall require proof of the 
following subjects: the worthiness of the charitable organization’s cause or causes ; 
its chartered responsibility ; the existence of an adequate, responsible and functioning 
governing board; its need for public solicitation, and the proposed uses of solicited 
funds. The applicant shall also file a report summarizing its accomplishments during 
the preceding fiscal period; a verified financial report for the preceding fiscal 
period; and a report of the proposed program and objectives, including a budget, 
for the fiscal period for which the application is filed. 

(b) Newly created charitable organizations with no financial history may be 
granted a nonrenewable license for one year if, in the judgment of the Secretary of 
Human Resources, all requirements for licensing except that of the verified finan- 
cial report are satisfied. 


(c) The Social Services Commission may adopt standards for the regulation 
and licensing of certain charitable organizations whose solicitation goals and total 
contributions received are below specified limits to provide for simplified financial 
reporting as a prerequisite for licensing. 

(d) In considering applications for licensing, the Secretary of Human Resources 
shall seek the counsel of any State agency in any cause in which an agency may have 
an interest or responsibility. 


(e) A license shall not be issued to any applicant that pays or agrees to pay an 
unreasonable or exorbitant amount of the funds collected, as determined by regu- 
lations of the Social Services Commission, for the compensation of solicitors and 
for expenses incurred in promoting and conducting its fund-raising activities and 
solicitation campaign. 

(f) The Secretary of Human Resources shall issue a license to solicit for a period 
not to exceed one year, subject to annual renewal, if he finds after full investigation 
and consideration of the completed application that the causes of the applicant are 
not harmful to the public interest and that the proposed solicitations are truly for 
the causes set forth in the application. 


(g) The Secretary of Human Resources may revoke any license before its 
expiration date if such action would be in the public interest. (1939, c. 144, s. 1; 
1947, c. 572; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note—The 1973 amendment, Social Services” and “Secretary of Human 
effective July 1, 1973, substituted “Social Resources” for “Commissioner.” 

Services Commission” for “State Board of 


§ 108-70. Appeal procedure.—An applicant who is refused a license or 
whose license has been revoked by the Secretary of Human Resources shall be en- 
titled to a hearing before the Social Services Commission if a written request for 
such hearing be made to the Social Services Commission within 15 days after notice 
of refusal or revocation is delivered or mailed to the applicant or licensee. All 
hearings shall be open to the public. The final decision of the Social Services Com- 
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mission on the matter appealed from shall be mailed to the interested parties within 
10 days after such hearing. (1939, c. 144, s. 1; 1947, c. 572; 1969, c. 546, s. 1; 
1973, c. 476, s. 138.) 

Editor’s Note—The 1973 amendment, _ sioner” in one place and “Social Services 
effective July 1, 1973, substituted “Secre- Commission” for “Commissioner” in three 
tary of Human Resources” for “Commis- places. 


§ 108-71. Annual financial reports.—(a) Every licensee under this Part 
shall file a verified financial report with the Department of Human Resources 
within 120 days after the end of each fiscal year. Such verified financial report shall 
show the licensee’s receipts and expenditures on an itemized basis so as to disclose 
the various purposes for which the licensee solicited and expended funds. Such 
report shall contain, but not be limited to, details on the costs of raising or securing 
contributions ; the costs of administration, including the organization and operation 
of new member groups and affiliates within the State; the costs of research 
pursued by the licensee; and the portion of funds raised in the State and expended 
inside and outside the State. 

(b) No license shall be renewed for any licensee that fails to comply with the 
provisions of this section. (1967, c. 607; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor's Note—vThe 1973 amendment, ment of Human Resources” for “State De- 
effective July 1, 1973, substituted “Depart- partment of Social Services.” 


§ 108-72. Authorization of individual solicitors.—Every person who 
shall solicit or collect any contribution in money or other property or who shall 
sell any item for which the proceeds are reserved for and given to a licensee under 
this part shall have in his possession a written authorization, pledge card, receipt 
form, or other evidence of authority provided to him by the licensee, and he shall 
ape a) authorization upon request. (1939, c. 144, s. 2; 1947, c. 572; 1969, c. 

seks 


§ 108-73. Exemptions from licensing requirement.—(a) The provisions 
of this Part shall not apply to any solicitation or appeal made by the following 
organizations : 

(1) Any civic, religious, educational, fraternal, or patriotic organization which 
confines it solicitation or appeal to its own membership and which does 
not grant membership to persons who make a contribution as a result 
of a solicitation or appeal ; 

(2) Any church that seeks funds for the construction, upkeep, or maintenance 
of the church building, clergy’s residence or for the support of its 
clergy; 

(3) Any ater holding membership in the North Carolina College Con- 
ference and whose governing board makes the solicitation and receives 
the contributions ; 

(4) Any nonpublic high school which is accredited by the State Department 
of Public Instruction and which offers at least the minimum course of 
study prescribed by the State Board of Education ; 

(5) Any locally indigenous charitable organization which confines its solici- 
tations and operations to the county in which its executive office is 
located and its governing board resides. 


(b) Any charitable organization or other organization that desires to solicit 
or does solicit the public and claims exemption from the licensing requirements 
of this Part shall file a statement with the Secretary of Human Resources on forms 
prescribed by him which shall show proof of its exempted status under this section. 
The exemption shall be authorized by the Secretary of Human Resources before 
such organization may begin or continue to solicit from the public. The claimed 
exemption shall be subject to annual renewal on forms prescribed by the Secretary 
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of Human Resources. (1939, c. 144, s. Za; 1947, c. 572; 1963, .c. 110; 1965, c. 990 am 
1969, 0¢546.<sjlg.1973; 02-476) 58138,) | 

Editor’s Note—The 1973 amendment, tary of Human Resources” for “Commis- | 
effective July 1, 1973, substituted “Secre- sioner” in subsection (b). | 


§ 108-74. Solicitation for individual livelihood. — (a) It shall be un- | 
lawful for any person to engage in the business of soliciting contributions for his | 
own or another person’s livelihood, either upon the streets and highways of this 
State, through door to door solicitation, or through the mails unless he obtains a © 
license for this purpose from the Secretary of Human Resources. 

(b) Any person who desires to engage in the business of soliciting contributions | 
under this section shall file a written application for a license on a form furnished 
by the Secretary of Human Resources which shall contain his name, his addresses — 
for the past five years, his purpose in seeking to solicit contributions, his reasons | 
for not pursuing another means of livelihood or for not seeking public assistance © 
grants, and such other information as the Secretary of Human Resources may re- | 
quire. Before issuing a license, the Secretary of Human Resources shall seek counsel 
from other interested State agencies. Persons soliciting contributions while carrying | 
merchandise for sale shall not be €xempted from the provisions of this section. 

(c) A licensee under this section shall carry a copy of his license with him while 
soliciting contributions and shall show it on request. (1947, c. 572; 1969, c. 546, © 
Se LSP OCA Ons Looe | 

Editor’s Note—The 1973 amendment, sioner of Social Services” and for “Com- 
effective July 1, 1973, substituted “Secre- missioner.” 
tary of Human Resources” for “Commis- 





§ 108-75. Penalties for violations. — (a) Any solicitor or charitable 
organization that violates any of the provisions of this part shall be guilty of a 
misdemeanor. Upon conviction, the court shall commit an individual violator to © 
prison for a term not to exceed six months; corporate violators shall be fined not 
more than five hundred dollars ($500). 

(b) Any licensee under this part that, after conducting a solicitation campaign 
and obtaining funds from such solicitation, shall wilfully convert or misapply any of 
such funds in a manner contrary to the purposes set forth in its application for 


licensing shall be guilty of a felony and be punished in the discretion of the court. 
(1939, c. 144, s. 3; 1947, c. 572; 1969, c. 546, s. 1.) 


Part 2. Licensing of Private Institutions. 


§ 108-76. Licensing of maternity homes. — (a) The Department of 
Human Resources shall inspect and license all maternity homes established in the 
State under such rules and regulations as the Social Services Commission may 
adopt. 


(b) Facilities subject to the provisions of this section shall include: 


(1) Institutions or homes maintained for the purpose of receiving pregnant 
women for care before, during, and after delivery, and 
(2) Institutions or lying-in homes maintained for the purpose of receiving 
pregnant women for care before and after delivery, when delivery 
takes place in a licensed hospital. (1868-9, c. 170, s. 3; Code, ss. 2332, 
2333; Rev., ss. 3914, 3915; 1917, c. 170, s. 1; 1919, c. 46, ss. 1,2; C. Sy 
§.95006.:419257c2.90 "ssl. 231927 55c, 65::1931.,.0.20/75.5.193/7 262 See 
SinZisecs.436,+S8.. 350040194. 8 cn2/05s. o121945..c, 185% 1951. c 103 se 
1098 §8:42211953,26.0147.911955.704269 51957, c2100 5) =. c2.541 sae 
1959, c. 684; 1961, c. 51, s. 2; 1965, cc. 391, 1175; 1969, c. 546, s. 1; 
1973, c. 476, s. 138.) 
Editor’s Note—The 1973 amendment, partment of Social Services’ and “Social 
effective July 1,.1973, substituted ‘“Depart- Services Commission” for “State Board of 
ment of Human Resources” for “State De- Social Services.” 
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§ 108-77 

§ 108-77. Licensing of homes for the aged and infirm.—(a) The De- 
partment of Human Resources shall inspect and license, under the rules and regu- 
lations adopted by the Social Services Commission, all boarding homes, rest homes, 
and convalescent homes for persons who are aged or are mentally or physically 
infirm, except those exempted in subsection (c) below. Licenses issued under the 
authority of this section shall be valid for one year from the date of issuance unless 
revoked for cause earlier by the Secretary of Human Resources. 

(b) Any individual or corporation that shall operate a facility subject to license 
under this section without such license shall be guilty of a misdemeanor. 

(c) Facilities which are exempt from the provisions of this section are as 
follows : 


(1) Those which care for one person only ; 

(2) Those which care for two or more persons, all of whom are related or 
connected by blood or marriage to the operator of the facility ; 

(3) Those which make no charges for care, either directly or indirectly ; 

(4) Those which care for no more than four persons, all of whom are under 
the supervision of the United States Veterans Administration. 


(d) This section shall not apply to any institution which is established, main- 
tained or operated by any unit of government; any commercial inn or hotel; or any 
facility licensed by. the Commission for Health Services under the provisions of 
G.S. 130-9(e), entitled “Nursing Homes.” (1868-9, c. 170, s. 3; Code, ss. 2332, 
majo eckevs ss: 3914-.03915% 1917ic, 170s. VA1919. ce40 esse FCr Ss. -se 5000; 
Bes ecu ON essiadn 2781 927 e652 al93 lice 75 i 1937Ge esas en4 OG, Sse); 
eat ecm /0 ase 15 194g eI 25) 195) ie l032 Gl OUR sare mel oe Con Anko. 
e691 O57 ito5 U0 sites Gao4ly svt 19592 c. 1684.5 196l amo tas a2 OOS iCc. 
Se fal IO97c) 546, s.12.1973. ¢c..4/6,°ss., 128.130.) 


Editor’s Note—vThe 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 


Social Services” and “Secretary of Human 
Resources” for “Commissioner” in subsec- 
tion (a) and substituted “(Commission for 


Health Services” for “State Board of 


partment of Social Services,” “Social Ser- 
Health” in subsection (d). 


vices Commission” for “State Board of 


§ 108-78. Licensing of private child-caring institutions. — (a) The 
Department of Human Resources shall inspect and license private child-caring 
institutions in the State under rules and regulations adopted by the Social Ser- 
vices Commission, except those child-caring institutions which are exempt under 
(c) herein. 

(b) Licenses granted to private child-caring institutions under this section 
shall be valid for one year after the date of issuance and may be revoked sooner 
if the Secretary of Human Resources finds that the public good or the welfare of 
the children within any institution is not being properly served. 

(c) This section shall not apply to any child-caring institution chartered by the 
laws of the State of North Carolina (or operating under charters of other states 
which have complied with the corporation laws of North Carolina) which has a 
plant and assets worth sixty thousand dollars ($60,000) or more and which is 
owned or operated by a religious denomination or fraternal order. (1868-9, c. 170, 
Bese ode <S..2352) 2oao- Rev.ass!/o914,;.3915-1917; cal/Oesle 1919 %c..46.:ss, 
Be y055. 500061925, c). 90, ss.ely 231927: 0265 81931). 6917551937, ¢::319,'s: 
Be 490.085.) 5,09 60194156270, sii 1945 Fore 8528195 leeca0340c8 1098; “Ss: 2: 
eg. 1178 1955 $08 269.1957. c. 100 s.el sien S41 ps7 391959.5 02 684.1961, .¢: 151, 
om 1965;'cc; 391, 1175-1969, c..546,’s: 13:1973;'c)476, s> 1382) 


Editor’s Note.—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services” and “Social 


Services Commission” for “State Board of 
Social Services” in subsection (a) and sub- 
stituted “Secretary of Human Resources” 
for “Commissioner” in subsection (b). 
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Part 3. Local Confinement Facilities. 
§ 108-79. Inspection. — The Department of Human Resources shall, as 


authorized by G.S. 153-51, inspect regularly all local confinement facilities as de- 
fined by G.S. 153-40(4) to determine compliance with the minimum standards 
for local confinement facilities adopted by the Social Services Commission. (1868-9, 
Chil ON svo -e@orlerss2ouo eheve Saooly vale l7 ec, 170, 6) lt’ CeS:./s.75008. 119571 
c. 86; 1961, c. 186; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 


Cross Reference. — As to juvenile detention 
services, see § 134-35 et seq. 
Editor’s Note. — The 1973 amendment, 


Services Commission” for “State Board of 
Social Services.” 
Sections 153-40 and 153-51, referred to in the 


effective July 1, 1973, substituted ‘Depart- 
ment of Human Resources” for “State De- 
partment of Social Services” and “Social 


section above, were repealed by Session Laws 
1973, c. 822, effective Feb. 1, 1974. 


§ 108-80. Approval of new facilities.—The Department of Human Re- 
sources shall, as authorized by G.S. 153-51, approve the plans for the construction 
or major modification of any local confinement facility. (1868-9, c. 170, s. 5; 
Codes sy Z2335eReverse 69! 779191 Jc 1707 snhieGs Sis 500891957; 2 86:.1961..c. 
186; 1969, c. 546, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services.” 


Section 153-51, referred to in this section, was 
repealed by Session Laws 1973, c. 822, effective 
Feb. 1, 1974. 


§ 108-81. Failure to provide information.—If the board of commis- 
sioners of any county, the chief of police of any municipality, or any officer or 
employee of any local confinement facility shall fail or refuse to furnish to the 
Department of Human Resources any information about any local confinement 
facility which is required by law to be furnished, or shall fail to allow the inspection 
of any such facility, such board or individual shall be guilty of a misdemeanor. 
(IS869-705.C SloAwsass LCOUeNSiieot lel oul) Cede ls. 2.° Revs 6.3000, C. 5.28 
SOLS ccm LES eile OG Cra) Meee al 7.9 oC a4 Onto Ls.) 

Editor's Note—The 1973 amendment, ment of Human Resources” for “State De- 
effective July 1, 1973, substituted “Depart- partment of Social Services.” 


§§ 108-82 to 108-86: Repealed by Session Laws 1969, c. 546, s. 1, effec- 
tive July 1, 1969. 
Revision of Chapter.—See same catchline 
in note at the beginning of this chapter. 


§§ 108-87 to 108-90: Reserved for future codification purposes. 


ARTICLE 4. 
Protection of the Abused or Neglected Elderly Act. 


§ 108-91. Short title. — This Article may be cited as the Protection of the 
Abused or Neglected Elderly Act. (1978, c. 1878, s. 1.) 

Editor’s Note. — Session Laws 1978, c. 1878, 
s. 4, makes the act effective July 1, 1974. 


§ 108-92. Legislative intent and purpose. — Determined to protect the 
increasing number of elderly infirm persons in North Carolina who are abused 
or neglected, the General eens enacts this Article to provide protective 
services for such persons. (1973, c. 1878, s. 1.) 


§ 108-93. Definitions.—(a) The word “caretaker” shall mean an individual 
who has the responsibility for the care of the elderly person as a result of family 
relationship or who has assumed the responsibility for the care of the elderly 
person voluntarily or by contract. 
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(b) The word “director” shall mean the director of the department of social 
services of the county in which the person resides or is found or his delegated 
representative. 

(c) The words “elderly person” shall mean any person over the age of 65 who 
resides in the State of Aceh Carolina. 

(d) An “elderly person” shall be deemed to be “‘in need of protective services” 
if that person is unable to perform or obtain for himself services which are 
necessary to maintain his mental and physica! health. 

(e) The word “indigent” shall mean indigent as defined in G.S. 7A-450. 

(f) The words “protective services” shall mean services provided by the State 
or other government or private organizations or individuals which are necessary 
to prevent abuse or neglect. Abuse shall include the willful infliction of physical 
pain, injury or mental anguish or the willful deprivation by a caretaker of 
services which are necessary to maintain mental and physical health. Neglect 
refers to an elderly person who is either living alone and not.able to provide for 
himself the services which are necessary to maintain his mental and physical 
health or is not receiving the said services from his caretaker. 

(zg) The words ‘‘services which are necessary to maintain mental and physical 
health” shall include, but shall not be fanbae to the provision of medical care 
for physical and mental health needs, assistance in personal hygiene, food, 
clothing, adequately heated and ventilated shelter, protection from health and 
safety hazards, protection from physical mistreatment, and transportation 
necessary to secure any of the above stated needs; provided that the words 
“services which are necessary to maintain mental and physical health” shall not 
include taking the person into physical custody without his consent except as 
pres hats G.S. 108-97(a) and in Chapter 122 of the General Statutes. (19738, 
Beit, Sul: 


§ 108-94. Duty to report. — (a) Any person having reasonable cause to 
believe that an elderly person is in need of protective services shall report such 
information to the director. 

(b) Anyone who makes a report pursuant to this statute or who testifies in 
any judicial proceeding arising from the report shall be immune from any civil 
or criminal liability on account of such report or testimony, unless such person 
acted in bad faith or with a malicious purpose. (19738, c. 1878, s. 1.) 


§ 108-95. Duty of director upon receiving report. — Any director 
receiving a report that an elderly person is in need of protective services shall 
make a prompt and thorough vate ice to determine whether the elderly person 
is in need of protective services and what services are needed. The evaluation 
shall include a visit to the person and consultation with others having knowledge 
of the facts of the particular case. After completing the evaluation the director 
shall make a written report of the case indicating whether he believes protective 
services are needed and shall notify the individual making the report of his 
eee as to whether the elderly person needs protective services. (1973, 
COMBE P Tae 


§ 108-96. Provision of protective services with the consent of the 
person. — (a) If the director determines that an elderly person is in need of 
protective services, he shall immediately provide or arrange for the provision 
of protective services, provided that the elderly person consents. 

(b) When a caretaker of an elderly person who consents to the receipt of 
protective services refuses to allow the provision of such services to the elderly 
person, the director may petition the district court for an order enjoining the 
caretaker from interfering with the provision of protective services to the elderly 
person. The petition must allege specific facts sufficient to show that the elderly 
person is in need of protective services and consents to the receipt of protective 
services and that the caretaker refuses to allow the provision of such services. 
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If the judge finds that the elderly person is in need of protective services and 
that the caretaker refuses to allow the provision of such services, he may issue 
an order enjoining the caretaker from interfering with the provision of 
protective services to the elderly person. 


(c) If an elderly person does not consent to the receipt of protective services, 
or if he withdraws his consent, the services shall not be provided, unless the 
director reasonably determines that the elderly person lacks capacity to consent, 
in which case he may seek court authorization to provide protective services 
pursuant to G.S. 108-97. (1978, c. 1378, s. 1.) 


§ 108-97. Provision of protective services to elderly persons who do 
not have the capacity to consent. — (a) If the director reasonably determines 
that an elderly person is being abused or neglected and lacks capacity to consent 
te sper services, then the director may petition the district court for an 
order seis pen: the provision of protective services. The petition must allege 
specific facts sufficient to show that the elderly person is in need of protective 
services and lacks capacity to consent to them. 

(b) The court shall set the case for hearing within 14 days after the filing of 
the petition if sufficiently specific facts are alleged. The elderly person must 
receive at least five days notice of the hearing. He has the right to be present 
and represented by counsel at the hearing. If the person is indigent or, in the 
determination of the judge, lacks the capacity to waive the right to counsel, then 
the court shall appoint counsel. If the person is indigent, the cost of 
representation shall be borne by the State. If the person is not indigent, the cost 
of representation by counsel aunt be added to the court cost. 


If, at the hearing, the judge finds that the elderly person is in need of 
protective services and lacks capacity to consent to protective services, he may 
issue an order authorizing the provision of protective services. This order may 
include the designation of an individual or organization to be responsible for the 

ersonal welfare of the person and for consenting to protective services in his 
beh. Ne elderly person may be committed to a mental health facility under 
this Article. 


(c) Emergency Orders prior to the Hearing. — If, on the basis of the facts 
alleged in the director’s petition, the judge makes a preliminary finding that the 
elderly person lacks capacity to consent and will be in substantiai danger of 
death or may suffer irreparable harm if protective services are not provided 
immediately, then the judge may issue an emergency order authorizing the 
immediate provision of protective services; but nevertheless the court shall 
proceed in accordance with subsection (b) of this section, and the emergency 
order shall have no force or effect after the required hearing. (1978, c. 1378, s. 
vy 


§ 108-98. Motion in the cause. — Notwithstanding any finding by the court 
of lack of capacity of the elderly person pursuant to the procedures set forth 
in G.S. 108-97, the elderly person or the individual or organization designated 
to be responsible for the personal welfare of the elderly person shall have the 
right to bring a motion in the cause for review of an order issued pursuant to 
the procedures set forth in G.S. 168-97. (1973, c. 1378, s. 1.) 


§ 108-99. Utilization of available services. — In performing the duties set 
forth in this Article, the director may utilize the staff of the county department 
of social services, the county health departments, or any other public or private 
agencies, or individuals who may be available. (1973, c. 1878, s. 1.) 


§ 108-100. Privilege for confidential communications. — 
Notwithstanding any privilege for confidential communications between 
husband and wife, the judge at the hearing may compel testimony of either or 
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both if he finds that such testimony is necessary to a proper administration of 
justice. (1973, c. 1878, s. 1.) 


§ 108-101. Payment for protective services. — At the time the director, 
in accordance with the provisions of G.S. 108-95, makes an evaluation of the case 
reported, then it shall be determined, according to regulations set by the Social 
Services Commission, whether the individual is financially capable of paying for 
the protective services. If he is, he shall make reimbursement for the costs of 

roviding the needed protective services. If it is determined that he is not 
inancially capable of paying for such needed services, they shall be provided 
at no cost to the recipient of the services. (1973, c. 1378, s. 1.) 


§§ 108-102 to 108-106: Reserved for future codification purposes. 


ARTICLE 5. 
Family Food Assistance Program. 


§ 108-107. Creation of food stamp program. — The Department of Human 
Resources may, not later than July 1, i974, place into operation in each of the 
several counties of the State a food stamp program as authorized by the 
Congress of the United States. The Department of Human Resources is 
designated as the State agency responsible for the supervision of such 
programs. The boards of county commissioners through the county departments 
of social services are held responsible for the administration and operation of 
the programs. (1973, c. 1441, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 1441, 

s. 2, makes the act effective July 1, 1974. 


§ 108-108. Determination of eligibility. — Any person who believes that 
he or another person is eligible to receive food stamp assistance may submit an 
application for such assistance to the county department of social services in 
the county in which the applicant resides. The application shall be made in such 
form and shall contain such information as the Social Services Commission may 
require. Upon receipt of an application for food stamp assistance, the county 
department of social services shall make a prompt evaluation or investigation 
of the facts alleged in the application in order to determine the applicant’s 
eligibility for such assistance and to obtain such other information as the 
Department of Human Resources may require. Upon the completion of such 
investigation, the county department of social services shall, within a reasonable 
period of time, determine eligibility. (1973, c. 1441, s. 1.) 


§ 108-109. Appeals. — If an application is not acted upon by the county 
department of social services within a reasonable time after the filing of the 
application, or is denied in whole or in part, or if an award of food stamp 
assistance is modified or cancelled, the applicant or recipient may appeal to the 
Department of Human Resources in the manner anda forin prescribed by the 
rules and regulations of the Social Services Commission. Each applicant or 
recipient shall be notified of his right to appeal when applying for assistance 
and upon any subsequent action of the county department of social services on 
his case. Any food stamp assistance applicant or recipient who is dissatisfied 
with the final adverse decision of the Department of Human Resources may file 
a petition within 30 days after receipt of written notice of such decision for a 
hearing in the Superior Court of Wake County or of the county from which the 
case arose. Such court shall set the matter for a hearing within 30 days after 
receipt of such petition and after reasonable written notice to the Department 
of Human Resources, the county department of social services, and the 
appellant. The court may take testimony and examine into the facts of the case 
to determine whether the appellant is entitled to food stamp assistance under 
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federal and State law, and under the rules and regulations of the Social Services 
Commission. The court may affirm, reverse or modify the final order of the 
Department of Human Resources. (1973, c. 1441, s. 1.) 


§ 108-110. Penalties for false representation. — (a) Whoever knowingly 
obtains, or attempts to obtain, or aids or abets any person to obtain by means 
of a willfully false statement or representation or by impersonation, or in any 
manner not authorized by this Article or the regulations issued pursuant thereto, 
any food coupons to which he is not entitled or food coupons of a greater value 
than that to which he is justly entitled, shall be guilty of a misdemeanor, and 
upon conviction or plea of guilty shall be fined or imprisoned or both in the 
discretion of the court. 

(b) Whoever presents, or causes to be presented, food coupons for payment 
or redemption, knowing the same to have been received, transferred, or used 
in any manner in violation of the provisions of this Article or the regulations 
issued pursuant to this Article shall be guilty of a misdemeanor and upon 
conviction or plea of guilty shall be fined or imprisoned or both in the discretion 
of the court. 

(c) Whoever receives any food coupon for any consumable item knowing that 
such food coupon was procured fraudulently under subsections (a) and/or (b) 
of this section shall be guilty of a misdemeanor and upon conviction or plea of 
guilty shall be fined or imprisoned or both at the discretion of the court. 

(d) Whoever receives any food coupon for any consumable item whose 
exchange is prohibited by the United States Department of Agriculture shall 
be guilty of a misdemeanor and upon conviction or plea of guilty shall be fined 
or imprisoned or both at the discretion of the court. (1978, c. 1441, s. 1.) 


§§ 108-111 to 108-115: Reserved for future codification purposes. 


ARTICLE 6. 
Economic Opportunity Agencies. 


§ 108-116. Purpose. — It shall be the pu-pose of this Article to authorize 
and provide financial assistance to economic opportunity agencies in order to 
reduce levels of poverty and personal and family dependence, and to provide an 
opportunity and an incentive for greater cooperation among State and local 
agencies and institutions in attacking poverty, its causes and effects. (1973, ec. 
1S Los ete 

Editor’s Note. — Session Laws 1978, c. 1818, 

s. 10, makes the act effective July 1, 1974. 


§ 108-117. Definitions. — (a) As used in this Article, the term 
“administrative costs” means costs incurred in the overall management of the 
agency, the fiscal control of the agency, and the planning, management, 
monitoring, coordination and evaluation of all J aaa and activities 
undertaken by the agency, including, but not limited to, the costs of salaries, 
travel, and general office expenses; 

(b) As used in this Article, the term ‘‘operational costs” means costs incurred 
directly in the delivery of services to the recipient population of particular 
programs. (1973, c. 1818, s. 2.) 


§ 108-118. Designation of administering agency; powers and 
responsibilities. — The Department of Human Resources (“Department”) is 
directed to carry out the purposes and provisions of this Article. In carrying out 
this directive, ve Department shall: 

(1) Make grants to eligible economic opportunity agencies based on 
compliance with standards and criteria prescribed by OEO and in 
existence on June 30, 1973. 
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(2) Evaluate the use of State funds appropriated under this Article to 
economic opportunity agencies, Aaa submit reports based on that 
evaluation to the General Assembly. These reports shall also include 
the Department’s evaluation of conditions of economic dependence and 

overty among the people of North Carolina, and among the people 
iving in the geographical areas served by the economic opportunity 
agencies eligible to receive funds under this Article. In the preparation 
of these evaluations and ene the Department shall solicit the 
comments and testimony of interested citizens of North Carolina 
including, but not limited to, representatives of the recipient (i.e., 
economically disadvantaged) populations served by the economic 
opportunity agencies eligible to receive State funds under this Article. 

(3) Provide public information on the status of and the causes and effects 
of economic insufficiency among the people of the State; and 

(4) Assist eligible economic opportunity agencies in securing federal, State, 
and private resources applicable to efforts aimed at promoting 
economic self-sufficiency and reducing individual and family economic 
dependence. (1973, c. 1818, s. 3.) 


§ 108-119. Eligibility for State financial assistance. — The North 
Carolina Department of Human Resources is directed to allocate funds provided 
by this Article for basic administrative costs to agencies which on June 30, 1978, 
were receiving funds from OEO as community action agencies under 42 U.S.C.A. 
2808, or their legal successors (“eligible agencies’’). Caswell Action Committee, 
Inc., and Rockingham County Fund, Inc., are deemed to be eligible agencies for 
this purpose. (1973, c. 1818, s. 4.) 


§ 108-120. Allocation of State financial assistance. — Funds to eligible 
agencies shall be allocated as follows: 

(1) An eligible agency wishing to receive funds under this Article must 
apply to the Department for said funds within 60 days after notice of 
termination of fundin rovided to said eligible agency for 
administrative costs by OEO or its successor. 

(2) As soon as possible after receiving an application for funding from an 
eligible agency, the Department shall make, and establish a time 
schedule for the disbursement of, an initial grant of twenty thousand 
dollars ($20,000) per annum to that agency. 

(3) Within 90 days, but after 60 days from notice of termination by OKO 
of funding for the administrative costs of eligible agencies, the 
Department shall add to the foregoing initial grant an additional grant 
to each applicant agency, the amount to be determined by multiplying 
twenty thousand dollars ($20,000) times the number of applicant 
agencies, subtracting that result from eight hundred fifty thousand 
dollars ($850,000), and apportioning the remainder to each applicant 
agency according to the ratio of the population of the county or counties 
served by each applicant agency to the total population of all counties 
served by all applicant agencies. The latest official U.S. census figures 
shall be used in making this apportionment. The Department shall 
immediately notify each applicant agency of the amount of this 
additional grant, and shall incorporate this amount in the schedule of 
disbursements. 

(4) All funds allocated under provisions of this Article shall be matched at 
the rate of twenty percent (20%) with nonstate resources either in cash 
or in kind, except in hardship cases previously designated by OEO as 
requiring less than twenty percent (20%) matching funds, in which 
hardship cases the matching fund percentage rate established by OKO 
shall apply. 
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(5) In no event shall any agency’s funds made available under provisions 
of this Article for basic administrative costs exceed fifty percent (50%) 
of that agency’s operational costs. 

(6) An otherwise eligible economic opportunity agency may qualify for 
funds under this Article only after notice of termination of funding 
Pate aan administrative costs by OEO or its successor. (1973, ec. 

13, S..9. 


§ 108-121. Authority for State departments to contract with or make 
ants to eligible economic opportunity agencies. — Whenever any State 
epartment deems it advisable, it may enter into contracts with eligible economic 
opportunity agencies for the organization and provision of services designed to 
reduce levels of personal and family dependence and to promote economic self- 
sufficiency and may make grants to these agencies for the costs of providing 
such services. (1978, c. 1818, s. 6.) 


§ 108-122. Eligibility for local government assistance. — Counties, 
municipalities, and regional organizations may provide assistance, in addition 
to that provided for in this Article, to eligible economic opportunity agencies, 
and may enter into contracts with such agencies for the conduct of programs 
aimed at reducing levels of personal and family dependence and at improving 
the level of economic self-sufficiency of citizens including but not necessarily 
limited to programs involving development of community facilities and services, 
consumer ane manpower development, housing, early childhood 
development, area economic development, education, public transportation, and 
health and nutrition. (1978, c. 1318, s. 7.) 


§ 108-123. Local government control. — Recognizing that programs 
administered by economic opportunity agencies should be controlled at the local 
government level, the eRe of directors of all economic opportunity agencies 
receiving funds pursuant to this Article shall be ea Heited: as follows: 

(1) Each community action agency eligible for funding pursuant to G.S. 
108-119, shall have a governing board which shall meet the 
requirements of subdivision (2) of this section. 

(2) The board of each community action agency eligible to receive funds 
pursuant to G.S. 108-119 shall consist of not more than 51 members and 
shall be so constituted that: 

a. Not less than one half nor more than two thirds of the members of 
the board shall be appointed by the board or boards of county 
commissioners in the county or counties served by the agency; 

b. Not less than one third of the members of the board shall be chosen 
in accordance with democratic selection procedures adequate to 
assure that they are representative of the poor in the area served; 

ce. The remaining positions on the board, if any, shall be filled by 
officials or members of business, industry, labor, religious, 
welfare, education, or other major groups and interests in the 
community. (1978, c. 1318, s. 8.) 
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Chapter 109. 
Bonds. 


Article 3. Sec. 
109-36. Summary remedy on official bond. 


Mortgage in Lieu of Bond. A 3 eat Pik 
bag 109-38. Evidence against principal admissible 


Sec. against sureties. 
109-25. Mortgage in lieu of security for 109-39. Officer liable for negligence in 
appearance, costs, or fine. collecting debt. 
109-30. Affidavit of value of property required. 
Article 5. 


Actions on Bonds. 


109-34. Liability and right of action on official 
bonds. 


ARTICLE 3. 
Mortgage in Lieu of Bond. 


§ 109-25. Mortgage in lieu of security for appearance, costs, or 
fine.—Any person required to give a bond or understanding, or required to enter 
into a recognizance for his appearance at any court, in any criminal proceeding, 
or for the security of any costs or fine in any criminal action, may also execute a 
mortgage on real or personal property of the value oi such bond or recognizance, 
payable to the State of North Carolina, conditioned as such bond or recognizance 
would be required, with power of sale, which power shali be executed by the clerk 
in whose court said mortgage iS executed, upon a breach of any of the conditions 
of said mortgage. 

No such mortgage on real property executed for the security for costs or fine 
shall allow a longer time for payment of said costs or fine than six months from 
the execution thereof, and no mortgage on personal property a longer time than 
three months, except in cases of appeal, when the time allowed shall be counted 
from the date of the final decision in the cause. 

All legitimate expenses of sale, which shall only be made after due advertise- 
ment according to law, shall be paid out of the proceeds of the sale. (1874-5, c. 
rests. wey ccodess..1202°1891'c2'425.\ss. 1) 23 seRevivs. 260% Ge S'517347271973; 
c. 108, s. 57.) 

Editor’s Note. — The 1973 amendment gages executed before a justice, and re- 
deleted “or justice of the peace” following wrote the last paragraph so as to eliminate 
“clerk” in the first paragraph, deleted the provisions relating to fees for clerks and 
former second paragraph relating to mort- justices. 


§ 109-29. Mortgage in lieu of bond to prosecute or defend in civil 
case. 

Editor’s Note.—For note on the North For comment on access of indigents into 
Carolina public assistance lien law and_ the civil courtroom, see 49 N.C.L. Rev. 683 


current constitutional doctrine, see 49 (1971). 
N.C.L. Rev. 519 (1971). 


§ 109-30. Affidavit of value of property required.—In all cases where 
a mortgage is executed, as hereinbefore permitted, it is the duty of the clerk of 
the court in which it is executed to require an affidavit of the value of the property 
mortgaged to be made by at least one witness not interested in the matter, action 
or proceeding in which the mortgage is given. (1874-5, c. 103, s. 4; Code, s. 121; 
fe 82/02 ©, 5., $391. 1970, C4108, Sunde) 

Editor's Note. — The 1973 amendment 
deleted “or of the justice” following 
“court in which it is executed.” 
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ARTICLE 5. 
Actions on Bonds. 


§ 109-34. Liability and right of action on official bonds.—Every per- 
son injured by the neglect, misconduct, or misbehavior in office of any clerk of 
the superior court, register, entry taker, surveyor, sheriff, coroner, county treasurer, 
or other officer, may institute a suit or suits against said officer or any of them and 
their sureties upon their respective bonds for the due performance of their duties 
in office in the name of the State, without any assignment thereof; and no such 
bond shall become void upon the first recovery, or if judgment is given for the 
defendant, but may be put in suit and prosecuted from time to time until the whole 
penalty is recovered; and every such officer and the sureties on his official bond 
shall be liable to the person injured for all acts done by said officer by virtue or 
tinder colorsotrhistonicemuly sor c) 664, s. 1, P.Rv:'1825/ c. 9,°P2 R.; 1833,¢c: 17; 
RAG C78; sil e0ue70ncw1o9.s. 10: Code, s. 1883; Rev., s. 281; C. S., s. 354: 
1973, c) lOS4se595) 

Editor’s Note. — The 1973 amendment Cited in State ex rel. West v. Ingle, 269 
deleted “constable” following “coroner” N.C. 447, 152 S.E.2d 476 (1967). 
near the beginning of the section. 


§ 109-36. Summary remedy on official bond.—When a sheriff, coroner, 
clerk, county or town treasurer, or other officer, collects or receives any money by 
virtue or under color of his office, and on demand fails to pay the same to the 
person entitled to require the payment thereof, the person thereby aggrieved may 
meve for judgment in the superior court against such officer and his sureties for 
any sum demanded; and the court shall try the same and render judgment at the 
session when the motion shall be made, but 10 days’ notice in writing of the motion 
must have been previously given. (1819, c. 1002, P. R.; R. C., c. 78, s. 5; 1869-70, 
Ces esmiaett as, O-7) Cc. 41'S. 2° Codes, Loot hev., Ss) 2007 Caro. S) 3008 19/73, @ 


108, s. 60.) 
Editor’s Note. — The 1973 amendment and substituted ‘“‘session’”’ for “term” near 
deleted “constable” following “coroner” the end of the section. 


§ 109-38. Evidence against principal admissible against sureties.— 
In actions brought upon the official bonds of clerks of courts, sheriffs, coroners, 
or other public officers, and also upon the bonds of executors, administrators, 
collectors or guardians, when it may be necessary for the plaintiff to prove any 
default of the principal obligors, any receipt or acknowledgment of such obligors, 
or any other matter or thing which by law would be admissible and competent for 
or toward proving the same as against him, shall in like manner be admissible 
and competent as presumptive evidence only against all or any of his sureties who 
may be defendants with or without him in said actions. (1844, c. 38; R. C., c. 44, s. 
LOS ISS er Gs Caodessmiotoe Nev, S22o07 C. SeissdoG tt ero ncelUonsnOlw 

Editor’s Note. — The 1973 amendment 
deleted “constables” following “coroners” 
near the beginning of the section. 


§ 109-39. Officer liable for negligence in collecting debt.—When a 
claim is placed in the hands of any sheriff or coroner for collection, and he does 
not use due diligence in collecting the same, he shall be liable for the full amount 
of the claim notwithstanding the debtor may have been at all times and is then able 
to pay the amount thereof. (1844, c. 64; R. C., c. 78, s. 3; 1869-70, c. 169, s. 12; 
Code, s; [B88 "Revs: zou es; G09 1975) Ce 0S.s (627) 

Editor’s Note. — The 1973 amendment constable” near the beginning of the sec- 
substituted “or coroner” for “coroner or _ tion. 
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Chapter 110. 
Child Welfare. 


Article 1. 


Child Labor Regulations. 
Sec. 
110-2. Hours of labor. 
110-7. Hazardous occupations 
for minors under 18. 
110-9. Employment certificate required. 
110-10. Officers authorized to issue certificates. 
110-12. Method of issuing employment 
certificates. 
110-15. Duties of employee in regard to 
employment certificate. 


110-16. [ Repealed. ] 
110-19. Inspection and prosecutions. 


prohibited 


Article 1A. 


Exhibition of Children. 


110-20.1. Exhibition of 
prohibited. 


certain children 


Article 2. 
Juvenile Services. 
110-21. [Repealed.] 
110-21.1. [Repealed.] 
110-22. Probation conditions; revocation. 
110-22.1. [Repealed.] 


110-23. Duties and powers of juvenile pro- 
bation officers. 


110-23.1. Juvenile probation officers; non- 
governmental employees. 

110-24. Requirements for lawful juvenile 
detention. 

110-25. [Repealed.] 

110-25.1. [Transferred.] 

110-26 to 110-38. [Repealed.] 

110-39. [Transferred.] 

110-40 to 110-44. [Repealed.] 


Article 2A. 


Parental Control of Children. 


110-44.1. Child under eighteen subject to 
parents’ control. 


110-44.2. Exceptions. 
110-44.3. No criminal liability created. 
110-44.4. Enforcement. 


Article 3. 
Control over Child-Caring Facilities. 


110-49. Permits and licenses must be had by 
institutions caring for children. 


Article 4. 
Placing or Adoption of Juvenile Delin- 
quents or Dependents. 
Sec. 
110-51. Bond required. 
110-55. Violation of Article a misdemeanor. 
110-57. Application of Article. 


Article 4A. 
Interstate Compact on the 
Placement of Children. 

Adoption of compact. 


Financial responsibility under 
compact. 

Agreements under compact. 

Visitation, inspection or supervi- 
sion, 


Compact to govern between party 
states. 


Placement of delinquents. 
Compact administrator. 
Article 5. 


Interstate Compact on Juveniles. 


110-57.1. 
110-57,2. 


110-57.3. 
110-57.4. 


110-57.5. 


£10-57.6. 
110-57.7. 


110-64. Proceedings for return of runaways 
under Article IV of compact; 
‘Suvenile” construed. 


Article 6. 
Governor’s Advocacy Council 
on Children and Youth. 


110-65. Short title. 
110-66. Legislative purpose and intent. 
110-67 to 110-70. [Repealed.] 


110-71. Powers and duties of Council. 
110-72. [Repealed.] 
110-73 to 110-84. [Reserved. ] 
Article 7. 
Day-Care Facilities. 


110-85. Legislative intent and purpose. 

110-86. Definitions. 

110-87. Child Day-Care Licensing Board. 

110-88. Powers and duties of the Board. 

110-89. Director. 

110-90. Powers and duties of Director. 

110-91. Mandatory standards for a license. 

110-92. Duties of State and local agencies. 

110-93. Licensing procedure. 

110-94. Administrative appeal. 

110-95. Appeal hearing. 

110-96. Judicial review of administrative 
appeals. 

110-97. Judicial review hearing. 
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Child Abuse and Neglect. 
110-115. Short title. 


Sec. Sec. 
110-98. Mandatory license. 110-116. Legislative intent and purpose. 
110-99. Display of license. 110-117. Definitions. 
110-100. Licenses are property of the State, 110-118. Reports of child abuse or neglect. — 
110-101. Registration. 110-119. Duty of director of social services. | 
110-102. Information for parents. 110-120. Immunity of persons reporting. | 
110-103. Penalty. 110-121. Waiver of privileges. ! 
110-104 to 110-114. [Reserved.] 110-122. Central registry. 
Article 8. | 
} 
. 


ARTICLE 1. 
Child Labor Requlations. 

§ 110-2. Hours of labor.—No minor under sixteen years of age shall be © 
employed, permitted or allowed to work in, about or in connection with any 
gainful occupation more than six consecutive days in any one week, or more than 
forty hours in any one week, or more than eight hours in any one day, nor shall 
any minor under sixteen years of age be so employed, permitted or allowed to 
work before seven o’clock in the morning or after seven o’clock in the evening of 
any day, or after nine o’clock on days when schools are not in session. No minor 
over sixteen years of age and under eighteen years of age shall be employed, 
permitted or allowed to work in or about or in connection with any gainful occu- 
pation for more than six consecutive days in any one week, or more than forty- 
eight hours in any one week, or more than nine hours in any one day, nor shall 
any minor between sixteen and eighteen years of age be so employed, permitted 
or allowed to work before six o’clock in the morning or after twelve o’clock mid- 
night of any day, except boys between the ages of sixteen and eighteen may be 
permitted to work until one o’clock in the morning as messengers where the offices 
of the company for which they work do not close before that hour: Provided, that 
boys twelve years of age and over, employed in the sale or distribution of news- 
papers, magazines or periodicals outside school hours shall be subject to the pro- 
visions of § 110-8 relating to employment of minors in street trades, and to such 
rules and regulations as may be provided under § 95-11: Provided further, that 
minors under eighteen years of age may be employed in a concert or a theatrical 
performance, under such rules and regulations as the State Commissioner of Labor 
may prescribe, up to twelve o’clock midnight; and provided further, that telegraph 
messenger boys in towns where a full-time service is not maintained on Sundays 
may work seven days per week, but not for more than two hours on Sunday. The 
combined hours of work and hours in school of children: under sixteen employed 
outside school hours shall not exceed a total of eight per day. (1937, c. 317, s. 2; 
1951, c. 1187, s. 1; 1967, cc. 173, 764; 1969, c. 962.) 

Editor’s Note—The first 1967 amend- 17 and 18 years of age in motion picture 
ment deleted the former first proviso, re- theaters. 
lating to nightwork by girls between 16 The 1969 amendment substituted “seven 
and 18 years of age. o’clock” for “six o’clock” and added “or 
The second 1967 amendment deleted the after nine o’clock on days when schools are 
former last proviso to the second sentence, not in session” in the first sentence. 
relating to employment of girls between 

§ 110-6. Hazardous occupations prohibited for minors under six- 
teen. 

Quoted in Gastonia Personnel Corp. v. 
Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 





§ 110-7. Hazardous occupations prohibited for minors under 18.— 
No minor under the age of 18 years shail be employed, permitted, or allowed to 
work at any processes where quartz or any other form of silicon dioxide or an 
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asbestos silicate is present in powdered form, or at work involving exposure to 
lead or any of its compounds in any form, or at work involving exposure to benzol 
or any benzol compound which is volatile or which can penetrate the skin, or at 
work in spray painting, or in the handling of unsterilized hides or animal or human 
hair. Nor shall any minor under 18 be employed or permitted to work in, about or 
in connection with any establishment where alcoholic liquors are distilled, rectified, 
compounded, brewed, manufactured, bottled, sold, or dispensed, or in a pool or 
billiard room: Provided, however, that this section shall not prohibit a minor under 
the age of 18 years from working in any establishment where beer is sold and not 
consumed on the premises, and to which has been issued only an “off premises” 
license for the sale of beer. Nor shall any girl under the age of 18 years be employed, 
permiited or allowed to work as a messenger in the distribution or delivery of 
goods cr messages for any person, firm or corporation engaged in the business of 
transmitting or delivering goods or messages. Nor shall any minor under 18 years 
of age be employed, permitted, or allowed to work in any place of employment, 
or at any occupation hazardous or injurious to the life, health, safety or welfare 
of such minor. It shall be the duty of the State Department of Labor and the 
said State Department of Labor shall have power, jurisdiction, and authority, after 
due notice and after hearings duly held, to issue general or special orders, which 
shall have tke force of law, prohibiting the employment of such minors in any 
place of employment or at any occupation hazardous or injurious to the life, health, 
safety or welfare of such minors. Nothing contained in this Chapter shall be con- 
strued to prohibit a minor who is 16 years of age or older from working in a 
restaurant that has a Grade A rating solely because said establishment has a malt 
beverage, wine, spirituous liquor or other permit issued by the State A.B.C. Board; 
but a minor as described herein shall not be allowed to serve or dispense malt 
beverages, wine, or spirituous liquor. (1937, c. 317, s. 7; 1943, c. 670; 1973, c. 758, 


1.) 
Editor's Note. — The 1973 amendment Quoted in Gastonia Personnel Corp. v. 
added the last sentence. Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 
Applicable to Establishment with a Li- Stated in Underwood v. State Bd. of 
cense under G.S. 18A-31. — See opinion of Alcoholic Control, 278 N.C. 623, 181 S.E.2d 
Attorney General to Mr. W.C. Creel, PCL 971): 


Commissioner of Labor, 42 N.C.A.G. 220 (1973). 


§ 110-9. Employment certificate required.—Before any minor shall be 
employed, permitted or allowed to work in, about or in connection with any gain- 
ful occupation, such minor shall procure and keep in his possession at all times 
while pursuing such employment an employment certificate in his name and issued 
as hereinafter prescribed. In case of a minor engaged in street trade where the 
relationship of employer and employee does not exist between such minor and the 
supplier of the merchandise which the minor sells, the parent or guardian of such 
minor shali be deemed the employer of such minor and the minor shall be required 
to procure and keep in his possession at all times while pursuing this employment 
the employment certificate herein required. (1937, c. 317, s. 9; 1973, c. 649, s. 1.) 

Cross Reference.—See Editor’s note to so as to require the minor to procure the 
§ 110-12. certificate and keep it in his possession, 

Editor’s Note. — The 1973 amendment, rather than requiring the employer to pro- 
effective Oct. 1, 1973, rewrote this section cure the certificate and keep it on file. 


§ 110-10. Officers authorized to issue certificates.—The employment 
certificate required by this article shall be issued only by county or city directors 
of social services in such form and under such conditions as may be prescribed by 


the State Department of Labor. (1937, c. 317, s. 10; 1961, c. 186; 1969, c. 982.) 


§ 110-12. Method of issuing employment certificates. — The person 
designated to issue employment certificates shall issue such certificates only upon 
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the application in person of the minor desiring employment, and after having 


approved and filed the following papers: 


(1) A promise of employment signed by the prospective employer or by 
someone duly authorized by him, setting forth the specific nature of the 
occupation in which he intends to employ such minor, and the number 
of hours per day and days per week which said minor shall be em- 
ployed. 

(2) Evidence of age showing that minor is of the age required by this 
Article, which evidence shall consist of one of the following proofs 
of age and shall be required in the order herein designated, as fol- 
lows : 


a. A duly attested transcript of the birth certificate filed according 
to law with a registrar of vital statistics, or other officer charged 
with the duty of recording births; or 

b. A baptismal certificate or iranscript of the record of baptism, 
duly certified, and showing the date and place of birth; or 

c. Other documentary record of age (other than a school record 
or an affidavit of age) such as a Bible record, passport or trans- 
script thereof, duly certified, or life insurance policy which shall 
appear to the satisfaction of the issuing officer to be good and 
sufficient evidence of age; or 

d. Repealed by Session Laws 1971, c. 370. 


(3) Repealed by Session Laws 1971, c. 368. 

(4) A school record signed by the principal of the school which the minor 
has last attended or by someone duly authorized by him, giving the 
full name, date of birth, grade last completed, and residence of the 
minor. 


The employment certificate shall be delivered to the minor for whom it is issued 
and this certificate shall be valid for the employment described in the promise of 
employment submitted in accordance with subdivision (1) of this section and for 
any subsequent employment of the minor. Provided: That the provisions of this act 
shall not apply to the hazardous occupations prohibited for minors in G.S. 110-6 
and G.S. 110-7, and the provisions of this act shall not apply to the hazardous 
occupations as set forth in Child Labor Bulletin No. 101, promulgated under the 
United States Department of Labor’s Bureau of Labor Standards as authorized 
by Chapter 8 of Title 29 of the United States Code, known as the “Fair Labor 
Standards Act,” as amended. (1937, c. 317, s. 12; 1971, cc. 368, 370; 1973, c. 649, 
S#Z?) 

Editor’s Note.—The first 1971 amend- 
ment repealed former subdivision (3), re- 


paragraph, which formerly provided that 
the certificate should be delivered to the 


quiring a doctor’s certificate of physical fit- 
ness for an employed minor. 

The second 1971 amendment repealed 
former paragraph d of subdivision (2), al- 
lowing, in certain circumstances, a doctor 
to certify that a minor is of sufficient age 
to be employed. 

The 1973 amendment, effective Oct. 1, 
1973, rewrote the first sentence of the last 


prospective employer and should be valid 
only for the employer named therein and 
for the occupation designated in the 
promise of employment, and added the 
proviso to the last paragraph. 

The words “this act” in the proviso to 
the last paragraph would seem to refer to 
the 1973 amendatory act, which also 
amended §§ 110-9, 110-15 and 110-19. 


§ 110-15. Duties of employee in regard to employment certificate.— 





Every employee receiving an employment certificate shall, after accepting employ- 
ment and on the first day of employment, surrender his employment certificate to 
his employer for the duration of his employment, for the purpose of making the em- 
ployment certificate readily accessible to any certificate-issuing officer, attendance 
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officer, inspector, or other person authorized to enforce this Article. Upon termina- 
cate to the minor. (1937, c. 317, s. 15; 1973, c. 649, s. 3.) 

Cross Reference.—See Editor’s note to § Editor’s Note. — The 1973 amendment 
110-12. rewrote this section. 


§ 110-16: Repealed by Session Laws 1971, c. 1231, s. 2. 


§ 110-19. Inspection and prosecutions.—It shall be the duty of the State 
Department of Labor and of the inspectors and agents of said State Depart- 
ment of Labor to enforce the provisions of this Article, to make complaints 
against persons violating its provisions, and to prosecute violations of the same. 
The said State Department of Labor, its inspectors and agents shall have au- 
thority to enter and inspect at any time any place or establishment covered by 
the Article, and to have access to employment certificates kept in the possession of 
the employee and such other records as may aid in the enforcement of this Article. 
School attendance officers are likewise empowered to visit and inspect places 
where minors may be employed. (1937, c. 317, s. 19; 1971, c. 1231, s. 2; 1973, c. 


649, s. 4.) 
Cross Reference.—See Editor’s note to The 1973 amendment substituted “in the 
§ 110-12. possession of the employee” for “on file 
Editor’s Note. — The 1971 amendment by the employer” in the second sentence. 


deleted the former second paragraph. 


ARTICLE 1A. 
Exhibition of Children. 


§ 110-20.1. Exhibition of certain children prohibited.—(a) Except to 
the extent otherwise provided in subsection (d) of this section, it is unlawful to 
exhibit publicly for any purpose, or to exhibit privately for the purpose of enter- 
tainment, or solely or primarily for the satisfaction of the curiosity of any observer, 
any child under the age of 18 years who is mentally ill or mentally retarded or who 
presents the appearance of having any deformity or unnatural physical formation 
or development, whether or not the exhibiting of the child is in return for a 
monetary or other consideration. 


(b) It is unlawful to employ, use, have custody of, or in any way be associated 
with any child described in subsection (a) for the purpose of an exhibition for- 
bidden therein, or for one who has the care, custody or control of the child as a 
parent, relative, guardian, employer or otherwise, to neglect or refuse to restrain 
the child from participating in the exhibition. 


(c) It is unlawful to procure or arrange for, or participate in procuring or 
arranging for, anything made unlawful by subsections (a) and (b). 


(d) This section does not apply to the transmission of an image by television 
by a duly licensed television station, or to any exhibition by a federal, State, county 
Or municipal government, or political subdivision or agency thereof, or to any 
exhibition by any corporation, unincorporated association, or other organization 
organized and operated exclusively for religious, charitable, or educational pur- 
poses, no part of the net earnings of which inures to the benefit of any private 
shareholder or individual. 


(e) Any violation of this article shall be a misdemeanor which, upon conviction, 
shall be punished by a fine of not less than five dollars ($5.00) nor more than fifty 
dollars ($50.00) or imprisonment for not more than 30 days, or both such fine 
and imprisonment. Each day during which any violation of this article continues 
after notice to the violator, from any county welfare director, to cease and desist 
from any violation of this section shall constitute a separate and distinct offense. 
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Any act or omission forbidden by this article shall, with respect to each child 
described therein constitute a separate and distinct offense. (1969, c. 457, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 
457, s. 3, makes the act effective July 1, 
1969. 

Television Coverage of Children in the 
Children’s Unit of Charity Hospital Not 


Prohibited When Programs Are Prepared 
for Public or General Benefit or for Pur- 
poses of Treatment of Children. — See 
ecpinion of Attorney General to Mr. S.S. 
Haney, 41 N.C.A.G. 590 (1971). 


ARTICLE 2. 


Juvenile Services. 
§ 110-21: Repealed by Session Laws 1973, c. 1339, s. 2, effective July 1, 1974. 


Cross Reference. — For present provisions 
as to juvenile services, see 8§ 7A-289.1 through 
TA-289.7. 


§ 110-21.1: Repealed by Session Laws 1969, c. 911, s. 1. 


Revision of Article—See same catchline 
in note under § 110-21. 


§ 110-22. Probation conditions; revocation.—When the court places 
any child on probation, the court order shall specify the conditions of probation 
and the period of time the child shall remain on probation. The conditions of pro- 
bation shall be designed by the court to meet the needs of the child and may include 
any of the following or such other conditions of probation as the court may order 
in the best interest of the child: 


(1) That the child shall remain on good behavior and not violate any laws; 

(2) That the child attend school regularly ; 

(3) aes the child not associate with specified persons or be in specified 
places ; 

(4) That the child report to the probation officer as often as required by the 
probation officer ; 

(5) That the child make specified financial restitution or pay a fine; 

(6) That the child be employed regularly if not attending school. 


The court may review the progress of any child on probation at any time during 
the period of probation. The conditions of probation or the period of time on 
probation may be modified as may be appropriate in a particular case, provided 
there is notice and a hearing as provided by Article 23 of Chapter 7A. If a child 
violates the conditions of his probation, such child, after notice, may be required 
to appear before the court, and the court may make any disposition of the matter 
authorized by G.S. 7A-286. At the end of a child’s period of probation, the child 
shall appear after notice of a hearing with the juvenile probation officer so that 
the court may evaluate the child’s need for continued supervision, and the judge 
may terminate the probation, continue the child on probation under the same or 
modified conditions for a specified term, or enter such other order as the court may 
find to be in the best interest of the child. (1919, c. 97, s. 12; C. S., s. 5050; 1969, 
c. O11, sui: 19/1 eel ROR saG9) 


Revision of Article—Session Laws 1969, 
c. 91i, s. 1, rewrote this article, which 
formerly related to juvenile courts and 
comprised §§ 110-21 through 110-44, to ap- 
pear as present §§ 110-21 through 110-24. 
Historical citations to sections of the 
former article have been added to similar 
sections of the article as revised. Provisions 
as to juvenile jurisdiction of the district 


court, and procedures applicable to children 
therein, are now found in §§ T7A-277 
through 7A-289. 

Session Laws 1969, c. 911, s. 11, provides: 
“This act shall be effective January 1, 1970, 
provided that in those districts where the 
district court is not yet established, the 
courts exercising juvenile jurisdiction on 
the effective date shall continue to exercise 
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juvenile jurisdiction until the district court notice” before “may be required,” deleted 
is established.” “after notice” following “before the court,” 

Editor’s Note. — The 1971 amendment, and substituted “authorized by G.S. 7A- 
effective Sept. 1, 1971, in the third sentence 286” for “that it might have made when 
of the second paragraph, inserted “after the child was placed on probation.” 


§ 110-22.1: Repealed by Session Laws 1969, c. 911, s. 1. 
Revision of Article—See same catchiine. 
in note under § 110-21. 


§ 110-23. Duties and powers of juvenile probation officers.—All ju- 
venile probation officers or family counselors providing services to judges hearing 
juvenile cases shall have the following powers and duties, as the court may require: 


(1) To secure or arrange for such information concerning a case as the 
court may require before, during or after the hearing; 

(2) To prepare written reports for the use of the court; 

(3) To appear and testify at court hearings ; 

(4) To assume temporary custody of a child when so directed by court order ; 

(5) To furnish each child on probation and his parents with a written state- 
ment of his conditions of probation, and to consult with the parents, 
guardian or custodian so that they may help the child comply with his 
probation ; 

(6) To keep informed concerning the conduct and progress of any child on 
probation or under court supervision through home visits or conferences 
with the parents, guardian or custodian, and in other ways; 

(7) To see that the conditions of probation are complied with by the child, 
or to bring any child who violates his probation to the attention of the 
court ; 

(8) To make periodic reports to the court concerning the adjustment of any 
child on probation or under court supervision ; 

(9) To keep such records of his work as the court may require; 

(10) To account for all funds collected from children ; 

(11) To have all the powers of a peace officer in the district ; 

(12) To provide supervision for a child transferred to his supervision from 
another court or another state, and to provide supervision for any 
child released from an institution operated by the North Carolina Board 
of Juvenile Correction when requested by such Board to do so; 

(13) To have such other duties as the judge may direct. (1919, c. 97, s. 13; 
(5. Shesm 5051 291957, c21100, soli; 1969-6911, sel) 


§ 110-23.1. Juvenile probation officers; nongovernmental employees. 
—Whenever funds are made available for the purposes of this section, the chief 
district court judge of any district where family counselor services are not avail- 
able may, in accordance with rules of the administrative offices of the courts, 
desigrate persons other than government employees to act as juvenile probation 
officers and chief juvenile probation officers, and such persons so designated shall 
have the same powers, duties, and responsibilities as juvenile probation officers 
and chief juvenile probation officers otherwise provided for by law. (1971, c. 1134.) 


§ 110-24. Requirements for lawful juvenile detention. — It shall be 
unlawful for any child coming within the provisions of Article 23 of Chapter 7A 
to be placed in any jail, prison or other penal institution where such child will 
come into contact with adults charged with or convicted of crimes, except that 
a court may detain a child in a jail with a holdover facility for juveniles approved 
by the Department of Human Resources as meeting the State standards as 
provided by Part 3, Article 3, Chapter 108 and Article 10, Chapter 153A. 

Children who are alleged or adjudicated to be delinquent or undisciplined as 
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defined by Article 23, Chapter 7A, and who require secure custody tor the 

protection of the community or in the best interest of the child may be 

temporarily detained in a county detention home or a regional detention home 

as defined by G.S. 184-36 which shall be separate from any jail, lockup, prison, 

or other adult penal institution. It shall be unlawful for a county or any unit of 

aver n to operate a juvenile detention home unless the facility meets the 
tate standards of the Department of Human Resources. 

A juvenile detention facility shall be located in a building designed to provide 
secure custody which meets State standards and shall have such personnel as 
may be necessary to provide for the supervision and safety of the children being 
detained. A juvenile detention home shall provide a program for children 
detained therein which meets the standards of the Department of Human 
Resources, and such program shall be designed to provide wholesome activities 
in the best interest of the children placed therein. (1919, c. 97, s. 10; C.S., s. 5048; 
en CLOGS ls isGfecetayeruoo iG OL) Ss. \* 1973" c. 476, Ss: 138; ¢.. 1230) 
s. 3. 

Editor’s Note. — The first 1973 amendment, Section 153-52, referred to in the section 
effective July 1, 1973, substituted “Social above, was repealed by Session Laws 1973, c. 
Services Commission” for “State Board of Social 822, effective Feb. 1, 1974. 

Services” and “Department of Human Opinions of Attorney General. — The 

Resources” for “State Department of Social Honorable Gilbert H. Burnett, District 

Services.” Court Judge, Fifth Judicial District, 
The second 1973 amendment, effective July 40 N.C.A.G. 670 (1969). 

1, 1975; rewrote this section. 


§ 110-25: Repealed by Session Laws 1969, c. 911, s. 1. 


Revision of Article—See same catchline 
in note under § 110-21. 


§ 110-25.1: Transferred to § 130-58.1 by Session Laws 1969, c. 911, s. 3. 
§§ 110-26 to 110-38: Repealed by Session Laws 1969, c. 911, s. 1. 


Revision of Article—See same catchline 
in note under § 110-21. 
§ 110-39: Transferred to § 14-316.1 by Session Laws 1969, c. 911, s. 4. 


§§ 110-40 to 110-44: Repealed by Session Laws 1969, c. 911, s. 1. 


Revision of Article—See same catchline 
in note under § 110-21. 


ARTICLE 2A. 
Parental Control of Children. 


§ 110-44.1. Child under eighteen subject to parents’ control.—Not- 
withstanding any other provision-of law, any child under 18 years of age, except 
as provided in §§ 110-44.2 and 110-44.3, shall be subject to the supervision and 
control of his parents. (1969, c. 1080, s. 1.) 

Applied in Baker v. baker, 368 F. Supp. 651 Cited in Wheeler v. Goodman, 330 F. 
(E.D.N.C. 1973). Supp. 1356 (W.D.N.C. 1971). 


§ 110-44.2. Exceptions.—This article shall not apply to any child under 
the age of 18 who is married or who is serving in the armed forces of the United 
States, or who has been emancipated. (1969, c. 1080, s. 2.) 


§ 110-44.3. No criminal liability created.—This article shall not be — 
interpreted to place any criminal liability on a parent for any act of his child 16 | 
years of age or older. (1969, c. 1080, s. 3.) 


§ 110-44.4. Enforcement.—The provisions of this article may be enforced 
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by the parent, guardian, or person standing in loco parentis to the child by filing 
a civil action in the district court of the county where the child can be found. 
Upon the institution of such action by a verified complaint, alleging that the de- 
fendant child has left home or has left the place where he has been residing and 
refuses to return and comply with the direction and control of the plaintiff, the 
court may issue an order directing the child personally to appear before the court 
at a specified time to be heard in answer to the allegations of the plaintiff and to 
comply with further orders of the court. Such orders shall be served by the sheriff 
upon the child and upon any other person named as a party defendant in such 
action. At the time of the issuance of the order directing the child to appear the 
court may in the samie order, or by separate order, order the sheriff to enter any 
house, building, structure or conveyance for the purpose of searching for said 
child and serving said order and for the purpose of taking custody of the person 
of said child in order to bring said child before the court. Any order issued at 
said hearing shall be treated as a mandatory injunction and shall remain in full 
force and effect until the child reaches the age of 18, or until further orders of 
the court. Within 30 days after the hearing on the original order, the child, or 
anyone acting in his behalf, may file a verified answer to the complaint. Upon 
the filing of an answer by or on behalf of said child, any district court judge hold- 
ing court in the county or judicial district where said action was instituted shall 
have jurisdiction to hear the matter, without a jury, and to make findings of fact, 
conclusions of law, and render judgment thereon. Any aggrieved party may within 
the time allowed for appeal of civil actions generally appeal to the superior court 
where trial shall be had without a jury. Appeals from the superior court to the 
Court of Appeals shall be allowed as in civil actions generally. The district judge 
issuing the original order or the district judge hearing the matter after answer 
has been filed, shall also have authority to order that any person named defendant 
in the order or judgment shall not harbor, keep, or allow the defendant child to 
remain on said person’s premises or in said person’s home. Failure of any defendant 
to comply with the terms of said order or judgment shall be punishable as for 
contempt. (1969, c. 1080, s. 4.) 


Cited in Wheeler v. Goodman, 330 F. 
Supp. 1356 (W.D.N.C. 1971). 


ARTICLE 3. 


Control over Child-Caring Facilities. 


§ 110-49. Permits and licenses must be had by institutions caring 
for children.—No individual, agency, voluntary association, or corporation seek- 
ing to establish and carry on any kind of business or organization in this State 
for the purpose of giving full-time care to children or for the purpose of placing 
dependent, neglected, abandoned, destitute, orphaned or delinquent children, or 
children separated temporarily from their parents, shall be permitted to organize 
and carry on such work without first having secured a written permit from the 
Department of Human Resources. The said Department shall issue such permit 
recommending said business or organization only after it has made due investigation 
of the purpose, character, nature, methods and assets of the proposed business or 
organization. 

Upon establishment as provided above, every such organization, except those 
exempted in G.S. 108-78(c) shall annually procure a license from the Department 
of Human Resources, and it shall be unlawful to carry on said work or business 
without having such license. 

Any individual, corporation, institution, or association violating any of the pro- 
visions of this section shall, upon conviction thereof, be guilty of a misdemeanor 
and punished by a fine of not more than two hundred dollars ($200.00) or by im- 
prisonment of not more than six months, or by both such fine and imprisonment. 
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(1919, c. 46; C. S., s. 5067; 1931, c. 226, s. 6; 1957, c. 100, s. 1; 1969, cc. 908, 


982, 1081 ; 1973, c. 476, s. 138.) 

Editor’s Note—The first 1969 amend- 
ment, effective July 1, 1969, rewrote the 
first sentence of the first paragraph and 
substituted “G.S. 108-73 (c)” for “§ 108-3, 
subdivision (5)” in the second paragraph. 

The second 1969 amendment, also effec- 
tive July 1, 1969, corrected a typographical 
error in the first amendment by substitut- 
ing “G.S. 108-78” for “G.S. 108-73” in the 
second paragraph. 

The 1973 amendment, effective July 1, 
1973, substituted “Department of Human 


Resources” for “State Board of Social Ser- — 
and “said Department” for “said | 


vices” 
Board” in the first paragraph and “Depart- 
ment of Human Resources” for “State 
Board of Public Welfare” in the second 
paragraph. 

Inapplicable to Organization Providing 
Residential Care to Girls hetween the Ages 
of 16 and 23.—See opinion of Attorney 
General to Dr. Renee Westcott, Commis- 
sioner of Department of Social Services, 
42 N.C.A.G. 226 (1973). 


ARTICLE 4. 


Placing or Adoption of Juvenile Deiinquents or Dependents. 


§ 110-50. Consent required for bringing child into State for place- 


ment or adoption. 

Editor’s Note.—Session Laws 1973, c. 
476, s. 138, effective July 1, 1973, amends 
this section by substituting “Department 


of Human Resources” for “State Board of 
Public Welfare’ and ‘‘Department” for 
“Board.” 


§ 110-51. Bond required.—The Social Services Commission may, in its 





discretion, require of a person, agency, association, institution, or corporation 
which brings or sends a child into the State with the written consent of the Depart- 
ment of Human Resources, as provided by G.S. 110-50, a continuing bond in a penal 
sum not in excess of one thousand dollars ($1,000) with such conditions as may be 
prescribed and such sureties as may be approved by the Department of Human Re- 
sources. Said bond shall be made in favor of and filed with the Department of 
Human Resources with the premium prepaid by the said person, agency, asso- 
ciation, institution or corporation desiring to place such child in the State. (1931, c. 
226, s. 2; 1947, c. 609, s. 2; 1969, c. 982; 1973, c. 476, s. 138.) 


Editor’s Note—The 1973 amendment, of Human Resources” for “Board” 


near 


effective July 1, 1973, substituted “Social 
Services Commission” for “State Board of 
Public Welfare” near the beginning of the 
first sentence and substituted “Department 


the middle of the first sentence and for 
“State Board of Public Welfare” at the 
end of the first sentence and in the second 
sentence. 


§ 110-52. Consent required for removing child from State. 


Editors Note—Session Laws 1973, c. 
476, s. 138, effective July 1, 1973, amends 


of Human Resources” for “State Board 
of Public Welfare” and “Department” for 


this section by substituting “Department “Board.” 


§ 110-55. Violation of Article a misdemeanor.—FEvery person acting for 
himself or for an agency who violates any of the provisions of this Article or 
whe shall intentionally make any false statements to the Social Services Commis- 
sion or the Secretary of Human Resources or an employee thereof acting for the 
Department in an official capacity in the placing or adoption of juvenile delinquents 
or dependents shall, upon conviction thereof, be guilty of a misdemeanor and pun- 
ished by a fine of not more than two hundred dollars ($200.00) or by imprison- 
ment for not more than six months, or by both such fine and imprisonment. (1931, 
c. 226, s. 7; 1957, c. 100, s. 1; 1973, c. 476, s. 138.) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, substituted “Social 
Services Commission or the Secretary of 
Human Resources or an employee thereof 


acting for the Department in an official 
capacity in the placing or adoption of ju- 
venile delinquents or dependents” for 
“State Board of Public Welfare.” 
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§ 110-56. Definitions. 

Editor’s Note.—Session Laws 1973, c. for “Board” and “Department of Human 
476, s. 138, effective July 1, 1973, amends MResources” for “State Board of Public 
this section by substituting “Department” Welfare.” 


§ 110-57. Application of Article.—None of the provisions of this Article 
shall apply when a child is brought into or sent into, or taken out of, or sent out 
of the State, by the guardian of the person of such child, or by a parent, step- 
parent, grandparent, uncle or aunt of such child, or by a brother, sister, half- 
brother, or half-sister of such child, if such brother, sister, half-brother, or half- 
sister is 18 years of age or older. (1947, c. 609, s. 5; 1971, c. 1231, s. 1.) 

Editor's Note. — The 1971 amendment 
substituted “18” for “twenty-one.” 


ARTICLE 4A. 
Interstate Compact on the Placement of Children. 


§ 110-57.1. Adoption of compact.—The Interstate Compact on the Place- 
ment of Children is hereby enacted into law and entered into with all other jurts- 
dictions legally joining therein in form substantially as contained in this Article. 
It is the intent of the General Assembly that Article 4 shall govern interstate 
placements of children between North Carolina and any other jurisdictions not a 
party to this compact. 


Article I. Purpose and Policy. 


It is the purpose and policy of the party states to cooperate with each other 
in the interstate placement of children to the end that: 


(a) Each child requiring placement shall receive the maximum opportunity 
to be placed in a suitable environment and with persons or institutions having 
appropriate qualifications and facilities to provide a necessary and desirable degree 
and type of care. 

(b) The appropriate authorities in a state where a child is to be placed may 
have full opportunity to ascertain the circumstances of the proposed placement, 
thereby promoting full compliance with applicable requirements for the protection 
of the child. 

(c) The proper authorities of the state from which the placement is made may 
obtain the most complete information on the basis of which to evaluate a projected 
placement before it is made. 

(d) Appropriate jurisdictional arrangements for the care of children will be 
promoted. 


Article II. Definitions. 


As used in this compact : 


(a) “Child” means a person who, by reason of minority, is legally subject to 
parental, guardianship or similar control. 

(b) “Sending agency” means a party state, officer or employee thereof; a 
subdivision of a party state, or officer or employee thereof; a court of a party state; 
a person, corporation, association, charitable agency or other entity which sends, 
brings, or causes to be sent or brought any child to another party state. 

(c) “Receiving state’ means the state to which a child is sent, brought, or 
caused to be sent or brought, whether by public authorities or private persons or 
agencies, and whether for placement with state or local public authorities of [or] 
for placement with private agencies or persons. 

(d) “Placement” means the arrangement for the care of a child in a family 
free or boarding home or in a child-caring agency or institution but does not in- 
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clude any institution caring for the mentally ill, mentally defective or epileptic or 
any institution primarily educational in character, and any hospital or other medical 
facility. 

(e) “Appropriate public authorities” as used in Article III shall, with reference 
to this State, mean the Department of Human Resources and said agency shall 
receive and act with reference to notices required by Article III. 

(f) “Appropriate authority in the receiving state” as used in paragraph (a) of 
Article V shall, with reference to this State, mean the Secretary of Human Re- 
sources. 

(g) “Executive head” as used in Article VII means the Governor. 


Article III. Conditions for Placement. 


(a) No sending agency shall send, bring, or cause to be sent or brought into any 
other party state any child for placement in foster care or as a preliminary to a 
possible adoption unless the sending agency shall comply with each and every re- 
quirement set forth in this Article and with the applicable laws of the receiving 
state governing the placement of children therein. 

(b) Prior to sending, bringing or causing any child to be sent or brought into a 
receiving state for placement in foster care or as a preliminary to a possible adop- 
tion, the sending agency shall furnish the appropriate public authorities in the 
receiving state written notice of the intention to send, bring, or place the child in 
the receiving state. The notice shall contain: 


(1) The name, date and place of birth of the child. 

(2) The identity and address or addresses of the parents or legal guardian. 

(3) The name and address of the person, agency or institution to or with 
which the sending agency proposes to send, bring, or place the child. 

(4) A full statement of the reasons for such proposed action and evidence of 
the authority pursuant to which the placement is proposed to be made. 


(c) Any public officer or agency in a receiving state which is in receipt of a 
notice pursuant to paragraph (b) of this Article may request of the sending agency, 
or any other appropriate officer or agency of or in the sending agency’s state, 
and shall be entitled to receive therefrom, such supporting or additional information 
as it may deem necessary under the circumstances to carry out the purpose and 
policy of this compact. 

(d) The child shall not be sent, brought, or caused to be sent or brought into 
the receiving state until the appropriate public authorities in the receiving state 
shall notify the sending agency, in writing, to the effect that the proposed place- 
ment does not appear to be contrary to the interests of the child. 


Article IV. Penalty for Illegal Placement. 


The sending, bringing, or causing to be sent or brought into any receiving state 
of a child in violation of the terms of this compact shall constitute a violation of the 
laws respecting the placement of children of both the state in which the sending 
agency is located or from which it sends or brings the child and of ti receiving 
state. Such violation may be punished or subjected to penalty in either jurisdiction 
in accordance with its laws. In addition to liability for any such punishment or 
penalty, any such violation shall constitute full and sufficient grounds for the 
suspension or revocation of any license, permit, or other legal authorization held by 
the sending agency which empowers or allows it to place, or care for children. 


Article V. Retention of Jurisdiction. 


(a) The sending agency shall retain jurisdiction over the child sufficient to 
determine all matters in relation to the custody, supervision, care, treatment and 
disposition of the child which it would have had if the child had remained in the 
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sending agency’s state, until the child is adopted, reaches majority, becomes self- 
supporting or is discharged with the concurrence of the appropriate authority in 
the receiving state. Such jurisdiction shall also include the power to effect or cause 
the return of the child or its transfer to another location and custody pursuant to 
law. The sending agency shall continue to have financial responsibility for support 
and maintenance of the child during the period of the placement. Nothing con- 
tained herein shall defeat a claim of jurisdiction by a receiving state sufficient to 
deal with an act of delinquency or crime committed therein. 

(b) When the sending agency is a public agency, it may enter into an agree- 
ment with an authorized public or private agency in the receiving state providing 
for the performance of one or more services in respect of such case by the latter as 
agent for the sending agency. 

(c) Nothing in this compact shall be construed to prevent a private charitable 
agency authorized to place children in the receiving state from performing services 
or acting as agent in that state for a private charitable agency of the sending state ; 
nor to prevent the agency in the receiving state from discharging financial re- 
sponsibility for the support and maintenance of a child who has been placed on 
behalf of the sending agency without relieving the responsibility set forth in 
paragraph (a) hereof. 


Article VI. Institutional Care of Delinquent Children. 


A child adjudicated delinquent may be placed in an institution in another party 
jurisdiction pursuant to this compact but no such placement shall be made un- 
less the child is given a court hearing on notice to the parent or guardian with 
opportunity to be heard, prior to his being sent to such other party jurisdiction 
for institutional care and the court finds that: 


(1) Equivalent facilities for the child are not available in the sending agency’s 
jurisdiction ; and 

(2) Institutional care in the other jurisdiction is in the best interest of the 
child and will not produce undue hardship. 


Article VII. Compact Administrator. 


The executive head of each jurisdiction party to this compact shall designate an 
officer who shall be general coordinator of activities under this compact in his 
jurisdiction and who, acting jointly with like officers of other party jurisdictions, 
shall have power to promulgate rules and regulations to carry out more effectively 
the terms and provisions of this compact. 


Article VIII. Limitations. 


This compact shall not apply to: (a) the sending or bringing of a child into a 
receiving state by his parent, stepparent, grandparent, adult brother or sister, 
adult uncle or aunt, or his guardian and leaving the child with any such relative 
or nonagency guardian in the receiving state. (b) Any placement, sending or 
bringing of a child into a receiving state pursuant to any other interstate compact 
to which both the state from which the child is sent or brought and the receiving 
state are party, or to any other agreement between said states which has the force 
of law. 


Article IX. Enactment and Withdrawal. 
This compact shall be open to joinder by any state, territory or possession of the 
United States, the District of Columbia, the Commonwealth of Puerto Rico, and, 


with the consent of Congress, the government of Canada or any province thereof. 
It shall become effective with respect to any such jurisdiction when such juris- 
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diction has enacted the same into law. Withdrawal from this compact shall be by — 
the enactment of a statute repealing the same, but shall not take effect until two 
years after the effective date of such statute and until written notice of the with- 
drawal has been given by the withdrawing state to the governor of each other 
party jurisdiction. Withdrawal of a party state shall not affect the rights, duties © 
and obligations under this compact of any sending agency therein with respect © 
to a placement made prior to the effective date of withdrawal. 


Article X. Construction and Severability. 


The provisions of this compact shall be liberally construed to effectuate the 
purposes thereof. The provisions of this compact shall be severable and if any 
phrase, clause, sentence or provision of this compact is declared to be contrary 
to the constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this compact and the applicability thereof to any gov- 
ernment, agency, person or circumstance shall not be affected thereby. If this 
compact shall be held contrary to the constitution of any state party thereto, the 
compact shall remain in full force and effect as to the remaining states and in full 
force and effect as to the state affected as to all severable matters. (1971, c. 453, 
s. 1; 1973, c. 476, s. 138.) 

Editor’s Note.—Section 3, c. 453, Session Social Services” in Article II(e) and “Sec- 
Laws 1971, makes this Article effective retary of Human Resources” for “Com- 
July 1, 1971. missioner of Social Services of the State 

The 1973 amendment, effective July 1, Department of Social Services” in Article 
1973, substituted “Department of Human _II(f). 

Resources” and for “State Department of 


§ 110-57.2. Financial responsibility under compact. — Financial re- 
sponsibility for any child placed pursuant to the provisions of the Interstate Com- 
pact on the Placement of Children shall be determined in accordance with the pro- 
visions of Article V thereof in the first instance. However, in the event of partial 
or complete default of performance thereunder, the provisions of any other state 
laws fixing responsibility for the support of children also may be invoked. (1971, 
C45375 2.) 


§ 110-57.3. Agreements under compact.—tThe officers and agencies of 
this State and its subdivisions having authority to place children are hereby em- 
powered to enter into agreements with appropriate officers or agencies of or in 
other party states pursuant to paragraph (b) of Article V of the Interstate Com- 
pact on the Placement of Children. Any such agreement which contains a financial 
commitment or imposes a financial obligation on this State or subdivision or 
agency thereof shall not be binding unless it has the approval in writing of the 
Secretary of Human Resources in the case of the State and of the county director 
of social services in the case of a county or other subdivision of the State. (1971, 
cr4530S° 25197328476, si 1385) 

Editor’s Note—The 1973 amendment, tary of Human Resources” for “Commis- 
effective July 1, 1973, substituted “Secre- sioner of Social Services.” 


§ 110-57.4. Visitation, inspection or supervision.—Any requirements 
for visitation, inspection or supervision of children, homes, institutions or other 
agencies in another party state which may apply under the laws of this State shall 
be deemed to be met if performed pursuant to an agreement entered into by ap- 
propriate officers or agencies of this State or a subdivision thereof as contem- 
plated by paragraph (b) of Article V of the Interstate Compact on the Placement 
of Children. (1971, c. 453, s. 2.) 


§ 110-57.5. Compact to govern between party states.—The provisions 
of Article 4 of Chapter 110 of the General Statutes shall not apply to placements 
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made pursuant to the Interstate Compact on the Placement of Children. (1971, 
c. 453, s. 2.) 


§ 110-57.6. Placement of delinquents.—Any court having jurisdiction to 
place delinquent children may place such a child in an institution or in another 
state pursuant to Article VI of the Interstate Compact on the Placement of Chil- 
= and shall retain jurisdiction as provided in Article V thereof. (1971, c. 453, 
ae: ) 


§ 110-57.7. Compact administrator. — The Governor is hereby autho- 


rized to appoint a compact administrator in accordance with the terms of said 
Article VII. (1971, c. 453, s. 2.) 


ARTICLE 5. 
Interstate Compact on Juveniles. 


§ 110-58. Execution of compact. 

State Government Reorganization—The Margaret H. Paris, Supervisor, Family & 
administration of the compact was trans- Childrens’ Services Section, Department of 
ferred to the Department of Human Re-_ Social Services, 40 N.C.A.G. 671 (1969). 
sources by § 148A-156 (now repealed), enacted Applied in Baker v. Baker, 368 F. Supp. 651 
by Session Laws 1971, c. 864. (E.D.N.C. 1978). 

Opinions of Attorney General. — Mrs. 


§ 110-64. Proceedings for return of runaways under Article IV of 
compact; ‘‘juvenile’’ construed.—The judge of any court in North Carolina 
to which an application is made for the return of a runaway under the provisions 
of Article IV of the Interstate Compact on Juveniles shall hold a hearing thereon 
to determine whether for the purposes of the compact the petitioner is entitled to 
the legal custody of the juvenile, whether or not it appears that the juvenile has 
in fact run away without consent, whether or not he is an emancipated minor, 
and whether or not it is in the best interest of the juvenile to compel his return 
to the state. The judge of any court in North Carolina finding that a requisition 
for the return of a juvenile under the provisions of Article IV of the compact is in 
order shall upon request fix a reasonable time to be allowed for the purpose of 
testing the legality of the proceeding. The period of time for holding a juvenile 
in custody under the provisions of Article IV of the compact for his own protec- 
tion and welfare, subject to the order of a court of this State, to enable his return 
to another state party to the compact pursuant to a requisition for his return from 
a court of that state, shall not exceed 30 days. In applying the provisions of Article 
IV of the compact to secure the return of a runaway from North Carolina, the courts 
of this State shall construe the word “juvenile” as used in this Article to mean any 
male 16 years of age or under and any female 17 years of age or under. (1965, c. 
mens 2 +1971, c. 1231, s. 2.) 

Editor’s Note. — The 1971 amendment 
substituted “17” for “18” in the last sen- 
tence. 


ARTICLE 6. 
Governor's Advocacy Council on Children and Youth. 


§ 110-65. Short title —This Article may be cited as the Governor’s Ad- 
vocacy Council on Children and Youth Act. (1971, c. 935, s. 1; 1973, c. 476, s. 
182.) 

Cross Reference.—As to the organiza- 935, s. 2, makes the act effective on July 1, 
tion, powers and duties of the Governor’s 1971. 
Advocacy Council on Children and Youth, The 1973 amendment, effective July 1, 
see §§ 143B-186, 143B-187. 1973, substituted “Council” for “Commis- 


Editor’s Note. — Session Laws 1971, c. sion.” 
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§ 110-66. Legislative purpose and intent.—The General Assembly finds 
there is need for better planning and more effective coordination among public and 
private agencies serving children and youth in North Carolina in order to improve 
inadequate programs, to avoid duplication of effort and waste of resources, to pro- 
vide for unmet needs, and to improve delivery of services. By this Article creating 
a unit of State government to be an advocate for the broad needs and interests of 
children, the General Assembly intends to provide an answer to these problems 
so that public and private agencies may be more responsive to the needs of children 
and youth in this State. (1971, c. 935, s. 1.) 


§ 110-67 to 110-70: Repealed by Session Laws 1973, c. 476, s. 182, effec- 
tive July 1, 1973. 


§ 110-71. Powers and duties of Council. — The Governor’s Advocacy 
Council on Children and Youth shall have the following powers and duties: 


(1) Repealed by Session Laws 1973, c. 476, s. 182, effective July 1, 1973. 

(2) It shall act as an advocate for children and youth within State and 
local governments, and with private agencies serving children and 
youth, and it shall provide assistance in the development and 
coordination of child advocacy systems at the regional and local levels 
within the State. 

(3) It shall conduct a continuing review of existing programs of State 
government for children and youth and their families by gathering 
data, studying existing services, evaluating the delivery of services, 
and in other ways that it deems appropriate. 

(4) After appropriate review and study, it shall identify needs of children 
and youth and their tamilies that are not being met by existing 
programs or that are being met inadequately, and when such gaps or 
inadequacies in services are identified, it shall recommend such new 
programs or improvements in existing services as it finds are needed, 
planning cooperatively with the appropriate State, local, or private 
agencies. 

(5) It shall work with State and local agencies, both public and private, to 
help them to coordinate existing services more effectively, to engage 
in joint endeavors, to avoid duplication of services, and in other ways 
to make more effective use of available resources. 

(6) It shall review any new programs affecting children and youth that are 
proposed by any State agency in order to make to that agency 
recommendations intended to avoid duplication of services, to 
promote better planning, to indicate ways in which the proposed 
program could be improved, or otherwise to make more effective use 
of available resources. 

(7) It shall make reports and recommendations to the Secretary of Human 
Resources for transmittal to the Governor from time to time when it 
accumulates data which could aid in State planning or whenever the 
Governor’s Advocacy Council on Children and Youth finds that it 
would be helpful to make a report. 

(8) It shall provide information to State and local agencies serving 
children and youth and their families, both public and private, as it 
finds to be appropriate, and provide information to the public 
concerning the activities of the Governor’s Advocacy Council on 
Children and Youth and its findings. 

(9) Each State agency and department having responsibilities for providing 
services to children and their families, including children with special 
needs and children in early childhood, shall submit to the Council upon 
peauere a plan of services for children that includes: ’ 

a. Descriptions of the kinds of services and programs it provides; 
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b. The characteristics of the children to be served through each 
rogram, including eligibility and entrance requirements; 

ce. The geographic distribution of services; 

d. The projected budgets for each service or program as well as the 
cost per unit of service; 

e. The client fees to be charged for each service; 

f. The mechanism for evaluating and providing technical assistance 
and staff development to each service or program; and 

g. Provisions for parent and child participation and involvement. 

(10) The Council shall review each plan and make recommendations to 
agencies and departments, and reports to the General Assembly, 
relative to the expansion, deletion, improvement and coordination of 
programs and services for children. 

(11) To assist children and their parents or guardians in obtaining the 
assistance and services which the child needs and which are provided 
by State, local and private agencies or organizations. 

(12) To inform the public concerning the importance of early childhood 
development and related family services, and programs for children 
with special needs. (1971, c. 935, s. 1; 1978, c. 476, s. 182; c. 1298, s. 9.) 

Editor’s Note. — The first 1973 amendment, administrator, and _ substituted “to the 
effective July 1, 1973, substituted “Governor’s Secretary of Human Resources for transmittal 
Advocacy Council on Children and Youth” for — to the Governor” for “to the Governor and the 
“Commission” in the introductory language and General Assembly” in subdivision (7). 
in subdivisions (7) and (8), repealed subdivision The second 1973 amendment, effective July 
i), relating to appointment of an 1, 1974, added subdivisions (9) through (12). 


oo 110-72: Repealed by Session Laws 1973, c. 476, s. 182, effective July 1, 


§§ 110-73 to 110-84: Reserved for future codification purposes. 


ARTICLE 7. 
Day-Care Facilities. 


110-85. Legislative intent and purpose.—The General Assembly here- 
by declares its intent with respect to day care of children: 


(1) The State should protect the growing number of children who are placed 
in day-care facilities or in child-care arrangements when these children 
are under the supervision and in the care of persons other than their 
parents, grandparents, guardians or full-time custodians during the 
day. 

(2) This protection should assure that such children are cared for by per- 
sons of good moral character, that their physical safety and moral en- 
vironment are protected, and that the day-care resources conform to 
minimum standards relating to the health and safety of the children 
receiving day care. 

(3) This protection requires the following elements for a comprehensive ap- 
proach: mandatory licensing of day-care facilities under minimum stan- 
dards; promotion of higher levels of day care than required for a li- 
cense through the development of higher standards which operators 
may comply with on a voluntary basis; registration of day-care plans 
which are too small to be regulated through licensing; and a program 
of education to help operators improve their programs and to develop 
public understanding of day-care needs and problems. (1971, c. 803, 


4.1.) 
Cross Reference.—As to privilege license Editor’s Note. — Session Laws 1971, c. 
tax on day-care facilities, see § 105-60. 803, s. 3, makes the act effective Jan. 1, 1972. 
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§ 110-86. Definitions.—Unless the context or subject matter otherwise re- 


quires, the terms or phrases used in this Article shall be defined as follows: 


(1) “aati means the Child Day-Care Licensing Board created under this 

rticle. 

(2) “Day care” includes any child-care arrangement under which a child 
less than 13 years of age receives care away from his own home by 
persons other than his parents, grandparents, guardians or full-time 
custodians on a regular basis for more than four hours per day where 
a payment, fee or grant is made for care. 

(3) “Day-care facility” includes any day-care center or child-care arrange- 
ment that provides day care for more than five children and which 
receives a payment, fee, or grant for any of the children receiving 
care, wherever operated, and whether or not operated for profit, ex- 
cept that the following are not included: public schools; nonpublic 
schools whether or not accredited by the State Department of Public 
Instruction, which regularly and exclusively provides a course of grade 
school instruction to children who are of public school age; summer 
camps having children in full-time residence; summer day camps; and 
Bible schools normally conducted during vacation periods. 

) “Day-care plan” includes any day-care program or child-care arrange- 
ment where any person provides day care for more than one child 
and less than six children and receives a payment, fee or grant for 
any of the children receiving care, wherever operated, and whether or 
not operated for profit. 

“Director” means the Director of the Child Day-Care Licensing Board. 
“License” means a license issued by the Board to any day-care facility 
which meets the statutory standards established under this Article. 
“Operator” includes the owner, director or other person having primary 
responsibility for operation of a day-care facility subject to licensing. 

(1971, c. 803, s. 1.) 


Day-Care Facilities Operated by a Pub- 
lic Agency or with Substantial Public 
Money Support Are Required to Be Li- 
censed.—See opinion of Attorney General 
to Mr. Clifton M. Craig, Department of 
Social Services, 41 N.C.A.G. 887 (1972). 

A Day-Care Facility Operated By the 


Subject to Licensing under the Child Day- 
Care Licensing Act unless the Area Is One 
in which the Federal Government Has Ex- 
clusive Jurisdiction—See opinion of At- 
torney General to Mr. John Sokol, N.C. 
Day-Care Licensing Board, 42 N.C.A.G. 
128 (1972). 


Armed Forces on a Federal Reservation Is 


§ 110-87. Child Day-Care Licensing Board.—(a) There is hereby cre- 
ated the Child Day-Care Licensing Board which shall coordinate all local and State 
agencies in inspecting, licensing and providing services to day-care facilities as 
provided by this Article. The Board shall consist of 15 members, five of whom 
shall be State officials and 10 of whom shall be citizen-members as hereinafter 
provided. 

(b) The five State officials who shall serve on the Board are as follows, except 
that any of the officials may designate a representative from his department to 
serve on the Board with full status as a Board member: Commissioner of Insur- 
ance, Secretary of Human Resources, Secretary of Human Resources, State Super- 
intendent of Public Instruction and the Secretary of Human Resources. 

(c) The 10 citizen-members who serve on the Board shall be appointed by the 
Governor (except that none shall be employees of the five designated State of- 
ficials who are Board members) and at least five of said appointees shall be op- 
erators of day-care facilities subject to licensing who are actively engaged in the 
operation for profit. Of the five operators who are operating for profit, one shall 
be from a facility licensed for no more than 29 children, three shall be from fa- 


4, 
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cilities licensed for no more than 70 children and one operator shall be from a 
facility licensed for more than 70 children. Three appointees shall be citizens not 
employed by day-care facilities and who have no direct or indirect pecuniary in- 
terest in such but two of whom shall be parents of preschool children at the time 
of their appointment. Two appointees shall be operators of nonprofit day-care 
facilities. These appointments shall be for terms of six years, with at least three 
appointees rotating off the Board each two years, except that a Board member 
may serve more than one term if so appointed by the Governor. In order to pro- 
vide for rotation, the Governor shall designate three of the initial appointees to 
serve for two years, three to serve for four years, and four to serve full terms 
of six years. In case of vacancy, the Governor shall appoint a citizen-member 
to serve the remainder of the unexpired term. If one of the five appointees who 
are required to be operators for profit subject to licensing ceases to engage in 
operating a day-care facility for profit, the office of such Board member shall 
become vacant and the Governor shall appoint a qualified operator for profit to 
serve the remainder of such term. 

(d) The Board shall elect its own chairman whe shall have been appointed to 
the Board by the Governor and who shall serve at the pleasure of the Board, ex- 
cept that in no case shall a member of the Board serve as chairman for more than 
six years. (1971, c. 803, s. 1; 1973, c. 476, ss. 128, 133, 138.) 

Editor’s Note.—Session Laws 1973, c. Services,” for “State Health Director” and 


476, ss. 128, 133, and 138, effective July 1, 
1973, substitute “Secretary of Human Re- 
sources” for “State Health Director,” 
“Commissioner of Mental Health” and 
“Commissioner of Social Services” 
throughout the General Statutes, subjeci 
to certain specified exceptions not including 
this section. Pursuant to the 1973 act, 
“Secretary of Human Resources” has been 


for “Commissioner of Mental Health” in 
subsection (b) of this section. 

Session Laws 1973, c. 476, s. 10(a), codi- 
fied as § 143B-10, subsection (a), autho- 
rizes the Secretary of Human Resources to 
“assign or reassign the function vested in 
him or in his department to any subordi- 
nate officer or employee of his depart- 
ment.” 


substituted for “Commissioner of Social 


§ 110-88. Powers and duties of the Board.—The Board shall have the 
following powers and duties: 


(1) To develop policies and procedures for the issuance of a license to any 
day-care facility which meets the health and safety standards estab- 
lished under this Article. 

(2) To approve the issuance of licenses for day-care facilities based upon 
inspections by and written reports from existing agencies of State and 
local government where available, or based upon inspections by and 
reports from personnel employed by the Beard where such services 
aie not otherwise available. 

(3) To develop a system or plan for registration of day-care plans in such 
form and place as shall be determined by the Board so that day-care 
plans which are not subject to licensing may be identified, so that 
there can be an accurate census of the number of children placed in 
day-care resources, and so that providers of day care who do not re- 
ceive the educational and consultation services related to licensing may 
receive educational materials or consultation through the Board. 

(4) To employ the Director of the Board, who shall be the chief administra- 
tor of the programs related to day care authorized by this Article and 
who shall implement the policies and procedures developed by the 
Board. 

(5) To make rules and regulations and develop policies for implementation of 
this Article, including procedures for application, approval, renewal 
and revocation of licenses. af 

(6) To make rules and regulations for the issuance of a provisional license 
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to a day-care facility which does not conform in every respect with the 
standards relating to health and safety established in this Article pro- 
vided that the Director finds, and the Board concurs in the finding 
that the operator is making a reasonable effort to conform to such 
standards, except that a provisional license shall not be issued for 
more than one year and shall not be renewed. 

(7) To develop and promulgate standards which reflect higher levels of day 
care than required by the standards established by this Article, which 


will recognize better physical facitities, more qualified personnel, and — 
higher quality programs. The Board shall be empowered to issue two | 


grades of licenses: an “A” license for compliance with the provisions 





of the Article, and’ an “AA” license for those licensees meeting the © 


voluntary higher standards promulgated by the Board. 

(8) To furnish such forms as may be required for implementation of this 
Article under the procedures developed by the Board. 

(9) To serve as an administrative-appeal body to determine all issues related 
to the issuance, renewal and revocation of licenses. 

(10) To receive travel and per diem expenses as authorized for members of 


State boards under G.S. 138-5. (1971, c. 803, s. 1.) 


§ 110-89. Director.—The Director shall be a professional person with 
leadership and executive abilities who is knowledgeable about day care of children. 
The Director shall be responsible to the Board and shall serve at its pleasure. 


(1971, c. 803, s. 1.) 


§ 110-90. Powers and duties of Director.—The Director shall have the 
following powers and duties under the policies, rules and regulations of the Board: 


(1) To administer the licensing program for day-care facilities and the reg- 
istration system for day-care plans. 


(2) To obtain and coordinate the necessary services from other State depart- 
ments and units of local government which are necessary to imple- 
ment the provisions of this Article. 


(3) To employ such administrative personnel and staff as may be necessary 
to implement this Article where required services, inspections or re- 
ports are not available from existing State agencies and units of local 
government. 


(4) To issue a license effective for one year to any day-care facility which 
meets the standards established by this Article. 


(5) To revoke after hearing the license of any day-care facility which ceases 
to meet the standards established by this Article. 

(6) To prosecute or defend on behalf of the State, through the office of the 
Attorney General, any legal actions arising out of the administration 
or enforcement of this Article. 

(7) To promote and coordinate educational programs and materials for op- 
erators of day-care facilities and day-care plans which are designed to 
improve the quality of day care available in the State, using the re- 
sources of other State and local agencies and educational institutions 
where appropriate. 

(8) To issue a rated license when any operator of a day-care facility required 
to be licensed hereunder has satisfied the Board that it has met the 
voluntary standards developed and adopted by the Board. (1971, c. 
803, s. 1.) 


§ 110-91. Mandatory standards for a license.—The following standards 
relating to the health and safety of children shall be complied with by all day- 
care facilities, except as otherwise provided in this Article. These standards shall 
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be the only required standards for issuance of a license by the Director under polli- 
cies and procedures of the Board. 


(1) Medical Care and Sanitation—Each day-care facility, and all personnel, 
shall meet the minimum health and sanitation standards developed by 
the Commission for Health Services subject to adoption by the Board 
not inconsistent with the provisions of this Article. The health and 
sanitation standards developed by the Commission for Health Services 
shall cover such matters as the cleanliness of floors, walls, ceilings, 
storage spaces, utensils, and other facilities; adequacy of ventilation; 
sanitation of water supply, lavatory facilities, toilet facilities, sewage 
disposal, food protection facilities, bactericidal treatment of eating and 
drinking utensils, and solid-waste storage and disposal; methods of 
food preparation and serving; health of staff members; and such other 
items and facilities as are necessary in the interest of the public health. 
Each year, or more often if required by the Board in a particular case, 
each day-care facility shall submit evidence satisfactory to the Board 
that it conforms to these health and sanitation standards. 

Each child shall have a medical examination by a licensed physician 
prior to being admitted or within two weeks following admission to 
a day-care facility; a record of such examination shall be on file in 
the records of the facility, provided, however, that no medical cer- 
tificate shall be required of any child who is and has been in normal 
health and whose parent, guardian, or full-time custodian objects in 
writing to a medical examination on religious grounds which conform 
to the teachings and practice of any recognized church or religious 
denomination. 

Each child shall be immunized in such manner as to meet the re- 
quirements of Articles 9 and 9A of Chapter 130 of the General Stat- 
utes. 

Each day-care facility shall have a plan of emergency medical care 
which shall include provisions for communication with and transpor- 
tation to a specified medical resource, unless otherwise previously in- 
structed. No child receiving day care shall be administered any drug 
or other medication without specific instructions from a physician or 
the child’s parent, guardian or full-time custodian. Medical informa- 
tion on each child in care, including the names, addresses, and tele- 
phone numbers of the child’s physician and parents, legal guardian or 
full-time custodian shall be readily available to the staff of the day-care 
facility in the records of the facility in accordance with a form ap- 
proved by the Board for this purpose. 

There shall be a separate bed, cot or mat for each child to use dur- 
ing rest periods, equipped with individual linen, except for school 
children who are cared for only during after-school hours; if a mat 
is used, it shall be of a waterproof, washable material at least two 
inches thick and shall be folded so that the floor side does not touch 
the sleeping side. Beds and linens used by members of the household 
of the operator shall not be used for children receiving care in the day- 
care facility. 

(2) Health-Related Activities—Each child in a day-care facility shall receive 
a lunch which is nutritionally adequate for good health. In addition, 
each child shall receive refreshments or a snack in the morning and 
the afternoon. ue 

Each day-care facility shall arrange for each child in care to be 
out-of-doors each day if weather conditions permit. ditt 

Each day-care facility shall have a rest period for each child in care 
after lunch or at some other appropriate time. 
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No day-care facility shall care for more than 25 children in one 
group. Facilities providing care for 26 or more children shall provide 
for two or more groups according to the ages of children and shall 
provide separate supervisory personnel for each group. 

(3) Location—Each day-care facility shall be located in an area which is 
free from conditions which are deemed hazardous to the physical and 
moral welfare of the children in care in the opinion of the Board. 


(4) Building —Each day-care facility shall be located in a building which 
meets the requirements of the North Carolina Building Code under 
standards which shall be developed by the Building Code Council, sub- 
ject to adoption by the Board specifically for day-care facilities, includ- 
ing facilities operated in a private residence. Such standards shall be 
consistent with the provisions of this Article. 

(5) Fire Prevention—All day-care facilities shall be inspected annually by a 
local fire department or a volunteer fire department, using fire-pre- 
vention standards which shall be developed by the State Insurance 
Department after consultation with local fire departments and volun- 
teer fire departments, subject to adoption by the Board. 

(6) Space Requirements.—There shall be no less than 25 square feet of in- 
door space for each child for which a day-care facility is licensed, exclu- 
sive of closets, passageways, kitchens, and bathrooms, and such floor 
space shall provide during rest periods 200 cubic feet of air space per 
child for which the facility is licensed. There shall be adequate out- 
door play area for each child under rules and regulations to be adopted 
by the Board which shall be related to the size and type of facility, 
availability and location of outside land area, except in no event shall 
the minimum required exceed 75 square feet per child, which area 
shall be protected to assure the safety of the children receiving day 
care by an adequate fence or other protection. 

(7) Staff-Child Ratio.—In determining the staff-child ratio, children of the 
supervisor or other children under 13 years of age shall be included. 
The Board shall adopt rules and regulations regarding child-staff ratio, 
provided, however, that such rules and regulations shall in no event 
require a ratio of staff members to children more stringent than the 
following : 


a. For day-care facilities caring for less than 30 children, the ratios 
shall be as follows: 


1. In facilities licensed for six to 10 children, inclusive, one 
full-time supervising adult with another person between 
the ages of 16 and 70 years, inclusive, available for emer- 
gencies in relief. 

2. In facilities licensed for 11 to 20 children, inclusive, there 
must be one full-time supervising adult and one full-time 
staff member, one of whom may have responsibility for 
food preparation. 

3. In facilities licensed for 21 to 29 children, inclusive, there 
must be one full-time supervising adult and two full-time 
staff members, one of whom may have responsibility for 
food preparation. 


b. For facilities caring for 30 or more children, the ratio shall be as 
follows: 
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Ages of Children No. of Children Staff Members 
0 to 2 years 8 1 
2 to 3 years 12 1 
3 to 4 years 15 1 
4 to 5 years 20 1 
5 or more years 25 1 


1. Children under two years of age in any facility must be 
kept separate from older children, and with a full-time 
adult always in attendance. 

2. Staff members required to be responsible for the care of 
children shall not have responsibility for food prepara- 
tion. 

c. To provide for absenteeism and withdrawals without notice, a 
twenty percent (20%) tolerance shall be allowed as to groups 
and numbers of children specified in this section and as to the 
total number for which the facility is licensed, except that no 
more than 25 children shall be attended by one staff member. 

d. Each facility may care for school age children in after-school 
hours up to twenty percent (20%) in excess of the number for 
which it is licensed. However, if there are more than 10 after- 
school-hour children, an additional staff member must be pres- 
ent to supervise them during their hours at the facility, and 
there shall be no more than 25 of these children in the care 
of any one staff member. 

(8) Qualifications for Staff—Each day-care facility shall be under the direc- 
tion or supervision of a literate person at least 21 years of age. Each 
staff member employed in a day-care facility supervising children shall 
be not less than 16 years of age, nor more than 70 years of age. No 
person shall be an operator of nor be employed in a day-care fa- 
cility who has been convicted of a crime involving child neglect, child 
abuse, or moral turpitude, or who is an habitually excessive user of 
alcohol or who illegally uses narcotic or other impairing drugs, or who 
is mentally retarded or mentally ill to an extent that may be injurious 
to children. 

(9) Records—Each day-care facility shall keep accurate records on each 
child receiving care in the day-care facility in accordance with a form 
furnished or approved by the Board, and shall submit attendance re- 
ports as required by the Board. 

Each day-care facility shall keep accurate records on each staff 
member or other person delegated responsibility for the care of chil- 
dren in accordance with a form approved by the Board. 

All records of any day-care facility, except financial records, shall 
be subject to review by the Director or by duly authorized represen- 
tatives of the Board or a cooperating agency who shall be designated 
by the Director, with the approval of the Board. 

Any effort to falsify information provided to the Board shall be 
deemed by the Board to be evidence of violation of this Article on the 
part of the operator or sponsor of the day-care facility and shall con- 
stitute a cause for revoking or denying a license to such day-care fa- 
cility. 

(10) Each operator or staff member shall truly and honestly show each child 
in his care true love, devotion and tender care. (1071 ca803;¢8..401973, 
c. 476, s. 128.) 

Editor's Note—The 1973 amendment, Board of Health” in two places in the first 
effective July 1, 1973, substituted “Com- paragraph of subdivision (1). 
mission for Health Services” for “State Article 9A of Chapter 130, referred to 
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in subdivision (1) of this section, was 
repealed by Session Laws 1971, c. 191, 
which consolidated that article with pres- 
ent Article 9 of Chapter 130. 

Size of Group and Child-Staff Ratio in 
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§ 110-93 


Child-Staff Ratio Requirements Are Ap- 
plicable During All Periods of the Day 
Unless Modified by Child Day-Care Li- 
censing Board.—See opinion of Attorney 
General to Mr. John S. Sokol, Director, 


Day-Care Facility—See opinion of Attor- 
ney General to Mrs. Karen James, Office 
of Child Day-Care Licensing, 42 N.C.A.G. 221 
(1973). 


Child Day-Care Licensing Board, 42 
N.C.A.G. 301 (1973). 


§ 110-92. Duties of State and local agencies.—Nothing in this Article 
shall be interpreted to interfere with the authority of the Department of Human 
Resources to visit or approve or disapprove a day-care facility for purchase 
of care with federal funds available for such purposes or for placement of chil- 
dren from families receiving financial assistance or other services through the 
Department of Human Resources or a county department of social services. Pro- 
vided the Department of Human Resources shall have no authority to inspect a 
private day-care facility not choosing to participate in federally purchased day- 
care or family assistance program financed by public or charitable funds. 

When requested by an operator of a day-care facility or by the Director, it 
shall be the duty of local and district health departments to visit and inspect a 
day-care facility to determine whether the facility complies with the health and 
sanitation standards required by this Article and with the minimum health and 
sanitation standards developed by the Commission for Health Services as autho- 
rized by G.S. 110-91(1), and to submit written reports on such visits or inspections 
to the Director on forms approved and provided by the Board. 

When requested by an operator of a day-care facility or by the Director, it shall 
be the duty of the local and district health departments, and any building inspector, 
fire prevention inspector, or fireman employed by local government, or any fire- 
man having jurisdiction, or other officials or personnel of local government to 
visit and inspect a day-care facility for the purposes specified in this Article, in- 
cluding plans for evacuation of the premises and protection of children in case of 
fire, and to report on such visits or inspections in writing to the Director on forms 
provided by the Board so that such reports may serve as the basis for action or 
decisions by the Director or Board as authorized by this Article. (1971, c. 803, 
Sal 19/3, ca4/OpsslZemroc:) 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “State De- 
partment of Social Services” in two places 
and for “Department of Social Services’ 


in one place in the first paragraph and sub- 
stituted “(Commission for Health Services” 
for “State Board of Health” in the second 
paragraph. 


§ 110-93. Licensing procedure.—(a) Each operator of a day-care facility 
shall annually apply to the Board for a license. The application shall be in such 
form as is required by the Board. Each operator seeking a license shall be responsi- 
ble for accompanying his application with the necessary supporting data and re- 
ports to show conformity with the standards established or authorized by this 
Article including reports from the local and district health departments, local build- 
ing inspectors, local firemen, voluntary firemen, and others, on forms which shall 
be provided by the Board. 


(b) If an operator conforms to the standards established or authorized by this 
Article as shown in his application and other supporting data, the Director shall 
issue a license effective for one year subject to suspension or revocation for cause 
as provided in this Article. If the applicant fails to conform to the required stan- 
dards, the Director or his staff may issue a provisional license under the policies 
of the Board provided that the operator shall be notified in writing by registered 
or certified mail of the reasons for issuance of a provisional license. 


(c) Each licensed operator of day-care facility must annually apply in order to 
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renew his license and must accompany such renewal application with such sup- 
porting data and reports as are required to show conformity with the standards es- 
tablished under this Article. 

(d) If a licensed day-care facility fails to meet or maintain the standards for a 
license, the Director shall report such fact to the Board which may thereupon no- 
tify, by registered or certified mail, the applicant or licensee of his right to appear 
before the Board at a specified place and time not less than 10 or more than 60 
days from the date of the notice, to show cause, if any exists, why the Board 
should not deny or revoke the license. If the applicant or licensee fails to satisfy 
the Board at said hearing that the standards have been maintained, the Board 
may deny or revoke the license. The operator shall retain any current license pend- 
ing disposition of any appeal. (1971, c. 803, s. 1.) 


§ 110-94. Administrative appeal.—Upon receipt by the Director of no- 
tice of an appeal, the Director shall arrange for an appeal hearing before the Board 
within 60 days, provided that the Board may delegate the hearing of appeals to a 
panel consisting of three or more- Board members, at least one of whom must be 
the operator of a licensed private day-care facility, and may designate a chair- 
man of such panel for the purpose of presiding at such hearings. (1971, c. 803, 
a1.) 


§ 110-95. Appeal hearing.—Upon notification by the Board to an opera- 
tor of his right to appear before the Board as provided in G.S. 110-93(d), or up- 
on receipt of an appeal, the Director shall notify all interested persons of whom 
he has notice or knowledge of the time and place of the hearing. The operator 
involved and other persons having a legitimate interest shall have a right to be 
present, to be represented by counsel, and to present evidence on the issue of 
whether the standards involved were complied with by the day-care operator and 
facility. The Director shall notify the appellant and the operator, if other than 
the appellant, of the decision of the Board in writing by registered or certified mail, 
including an explanation of the reasons for such decision. The decision of the 
Board with regard to any license shall be final. All decisions of the Director and 
of the Board shall be retained by the Board for two years as matters of public 
record. (1971, c. 803, s. 1.) 


§ 110-96. Judicial review of administrative appeals.—Any party may 
appeal a decision of the Board to deny or revoke a license to the superior court 
in the county where the day-care facility is located. Notice of intention to appeal 
shall be given by registered or certified mail to the Director and to the clerk of 
superior court of such county within 30 days after receipt of the Board’s order by 
the operator. The right to judicial review shall be deemed waived if notice is not 
given as herein provided. (1971, c. 803, s. 1.) 


§ 110-97. Judicial review hearing.—The appeal hearing shall be de novo 
before any superior court judge holding court in the district who shall cause sufh- 
cient notice of the appeal hearing to be given to all parties of record. The hearing 
shall be conducted by the judge without a jury, and the court may affirm, re- 
verse, or modify the Board’s order. (1971, c. 803, s. 1.) 


§ 110-98. Mandatory license.—It shall be unlawful for any day-care fa- 
cility to offer or provide day care without being licensed under the provisions 
of this Article. In order to provide for gradual implementation of the licensing 
program, each day-care facility shall register with the Board between January 
1 and April 1, 1972, which registration shall be valid in lieu of license until the 
day-care facility is licensed or until December 31, 1972, whichever is earlier, pro- 
vided that the Board, upon recommendation of the Director, may extend the valid- 
ity of such registration in individual cases until July 1, 1973, as to any day-care 
facility which is not licensed by January 1, 1973. (1971, c. 803, s. 1.) 
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§ 110-99. Display of license.—Each day-care facility shall maintain its 
current license displayed in a prominent place at all times so that the public may 
be on notice that the facility is licensed and may observe any grade or rating which 
may appear on the license. (1971, c. 803, s. 1.) 


§ 110-100. Licenses are property of the State.—Any license issued te 
a day-care facility under this Article shall remain the property of the State and 
may be removed by persons employed or designated by the Director in the event 
that the license is not renewed or is revoked or has expired or in the event that 
the grade or rating is changed. (1971, c. 803, s. 1.) 


§ 110-101. Registration.—It shall be unlawful for any person to offer or 
provide a day-care plan unless such day-care plan is registered with the Board 


in accordance with the system for registration which shall be developed by the 
Board. (1971, c. 803, s. 1.) 


§ 110-102. Information for parents.—The Board shall provide to each 
operator of a day-cave facility a summary of this Article to be furnished by the 
operator to the parents, guardian, or full-time custodian of each child receiving 
care in the facility, which summary shall include the name and address of the 
Director and address of the Board, in such form as shall be provided by the Board 
to all operators. (1971, c. 803, s. 1.) 


§ 110-103. Penalty.—Any person who violates the provisions of G.S. 110- 
68 through G.S. 110-102 shall be guilty of a general misdemeanor. (1971, c. 803, 
i 


§§ 110-104 to 110-114: Reserved for future codification purposes. 


ARTICLE 8. 
Child Abuse and Neglect. 


§ 110-115. Short title——This Article may be cited as the Child Abuse 
Reposting Law. (1971, c. 710, s. 1.) 

Editor's Note—Session Laws 1971, c. 
710, s. 8, makes the act effective July 1, 
1971. 


§ 110-116. Legislative intent and purpose.—The General Assembly 
recognizes the growing problem of child abuse and neglect and that children do 
not always receive appropriate care and protection from their parents or other 
caretakers acting in loco parentis. The primary purpose of requiring reports of 
child abuse and neglect as provided by this Article is to identify any children 
suspected to be neglected or abused and to assure that protective services will 
be made available to such children and their families as quickly as possible to 
the end that such children will be protected, that further abuse or neglect will be 
Pee loteeas and to preserve the family life of the parties involved where possible 

y enhancing parental capacity for good child care. (1971, c. 110, s. 1.) 


§ 110-117. Definitions.—As used in this Article, unless the context other- 
wise requires : 


(1) “Abused child” means a child less than 16 years of age whose parent or 

other person responsible for his care: 
a. Inflicts or allows to be inflicted upon such child a physical injury 
by other than accidental means which causes or creates a 
substantial risk of death or disfigurement or impairment of 
physical health or loss or impairment of function of any bodily 

organ, or 
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b. Creates or allows to be created a substantial risk of physical injury 
to such child by other than accidental means which would be 
likely to cause death or disfigurement or impairment of physical 
health or loss or impairment of the function of any bodily organ, 
or 

ec. Commits or allows to be committed any sex act upon a child in 
violation of law. 

(2) “Caretaker” means any person other than a parent who is acting in 
loco parentis to a child including but not limited to the following: 
grandparent, uncle or aunt or any blood relative, step-parent; foster 
parent; house parent or cottage parent or other person supervising a 
child in a child-caring institution or any State institution, person 
having custody by court order, and a guardian. 

(3) “Director” means a county director of social services. 

(4) “Neglected child” means a child less than 16 years of age who comes 
within the definition of “neglected child” under G.S. 7TA-278(4). 

(5) “Professional person” means a physician, surgeon, dentist, osteopath, 
optometrist, chiropractor, podiatrist, physician-resident, intern, a 
registered or practical nurse, hospital administrator, Christian Science 

ractitioner, medical examiner, coroner, social worker, 
aw-enforcement officer, mental health worker, psychologist, public 
health worker, or a school teacher, principal, school attendance 
counselor or other professional personnel in a public or private school. 

(6) “Protective services” means casework or other counseling services to 
parents or other caretakers as provided or arranged by a director 
utilizing the staff of the county department of social services or other 
community resources which are designed to help such parents or other 
caretakers to prevent child abuse or neglect, to improve the quality of 
child care, to be more adequate parents or caretakers, and to preserve 
and stabilize family life. (1971, c. 710, s. 1; 19738, c. 1086.) 


Editor’s Note. — The 1973 amendment, worker, psychologist, public health worker” in 
effective Oct. 1, 1974, inserted ‘‘mental health subdivision (5). 


§ 110-1138. Reports of child abuse or neglect.—(a) Any professional 
person who has reasonable cause to suspect that any child is an abused or neglected 
child, or any other person having knowledge that any child is an abused child, 
shall report the case of such child to the director of social services of the county 
where the child resides or is found. 

(b) The report cf child abuse or neglect may be made orally, by telephone, or 
it may be written. The report shall include such information as is known to the 
person making the report, including the name and address of the child; the name 
and address of the child’s parents or other caretakers; the age of the child; the 
present whereabouts of the child if not at the home address; the nature and ex- 
tent of the child’s injury or condition reculting from abuse or neglect; and any 
other information which the person making the report believes might be helpful 
in establishing the cause of the injuries or the condition resulting from abuse or 
neglect. If the report of child abuse or neglect is made orally or by telephone, 
the person making such report shall give his name, address, profession if a pro- 
fessional person, and telephone number if such person has a telephone, and the 
person making such a report shall confirm the information about child abuse or 
neglect in writing when requested by the director. If the person making the re- 
port is a professional person, the report shall also include his professional opin- 
ion as to the nature, extent and causes of the injuries or the condition resulting 
from abuse or neglect. \eliads 

(c) Anyone who makes a report pursuant to this statute or who testifies in any 
judicial proceeding resulting from the report shall be immune from any civil or 
criminal liability that might otherwise be incurred or imposed for complying with 
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the requirements of this statute, unless such person acted in bad faith or with 
malicious purpose. 

(d) Any physician or administrator of a hospital, clinic or other similar medi- 
cal facility to which an abused child is brought for medical diagnosis or treatment 
shall have the right to retain temporary physical custody of such child where 
the physician who examines the child certifies in writing that the child should re- 
main for medical reasons or that in his opinion it may be unsafe for the child to 
return to his parents or other caretakers. In such case, the physician or admin- 
istrator shall notify the parents or other caretakers and the director of the county 
where the child resides of such action. If the parents or other caretakers contest 
this action, the parents shall request a hearing before the chief district court 
judge or some district court judge designated by him within the judicial district 
wherein the child resides or where the hospital or institution is located for review 
and determination of whether the child shall be returned to his parents or care- 
taker. Pending such juvenile hearing, the hospital, clinic or other similar medical 
facility may retain temporary physical custody of the child or may request the 
director in the county where the child resides to assume temporary physical cus- 
tody of the child for placement with a relative or in a foster home under the su- 
pervision of the county department of social services. (1971, c. 710, s. 1.) 


§ 110-119. Duty of director of social services. — Any director of social 
services receiving a report of child abuse or neglect shall make a prompt and 
thorough investigation in order to ascertain the facts of the case and to evaluate 
the extent of the abuse or neglect. 

After investigation and evaluation, the director of social services shall do one 
of the following, depending upon his findings of abuse or neglect in the 
particular case: 

(1) If the director finds that the child has not been abused or neglected, he 
shall notify the person making the report of his findings. 

(2) If the investigation reveals abuse or neglect, the director shall decide 
whether immediate removal of the child or any other children in the 
home is necessary for the protection of such child or children. 

a. If immediate removal of the child or other children does not seem 
necessary, the director shall immediately provide or arrange for 
protective services. If the parents or other caretakers refuse to 
accept the protective services providec or arranged by the director, 
the director shall sign a juvenile petition to invoke the juvenile 
jurisdiction of the district court for the protection of the child or 
children. 

b. If immediate removal of the child or children seems necessary for 
the protection of the child or other children in the home, the director 
shall sign a juvenile petition which alleges the applicable facts to 
invoke the juvenile jurisdiction of the district court. 

(83) If the director finds evidence that a child has been abused, he shall 
immediately make a report in writing containing his findings along with 
a copy of the report of child abuse to the district attorney who shall 
determine whether criminal prosecution is appropriate and who may 
request the director to sign the appropriate criminal warrant. 

(4) The director shall submit a report of the alleged child abuse or neglect 
to the central registry under the policies adopted by the Social Services 
Commission. 

In performing any of these duties, the county director may utilize the staff 
of the county department of social services or any other public or private 
community agencies that may be available. The director may also consult with 
the available state or local law-enforcement agencies who shall assist in the 
investigation and evaluation of the seriousness of any report of child abuse or 
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“hei requested by the director. (1971, c. 710, s. 1; 1978, c. 476, s. 188; 
c. 1085. 

Editor’s Note. — The first 1973 amendment, that a child has been abused” for “Whether or 
effective July 1, 1973, substituted “Social not the director finds any child to be an abused 
Services Commission” for “State Board of child” at the beginning of subdivision (3) and 
Social Services” in subdivision (4). substituted “solicitor” for “attorney” near the 

The second 1973 amendment, effective Oct.1, middle of subdivision (3). 

1974, substituted “If the director finds evidence 


§ 110-120. Immunity of persons reporting.—Any person making a com- 
plaint or providing information or otherwise participating in the program autho- 
rized by this Article shall be immune from any civil or criminal liability by rca- 
son of such action, unless such person acted with malice and without reasonable 
cause. (1971, c. 710, s. 1.) 


§ 110-121. Waiver of privileges.—Neither the physician-patient privilege 
nor the husband-wife privilege shall be ground for excluding evidence of child 
abuse or neglect in any judicial proceeding (civil, criminal, or juvenile) in which 
a child’s abuse or neglect is in issue, nor in any judicial proceeding resulting from 
a report submitted under this Article, both as said privileges relate to the compe- 
tency of the witness and to the exclusion of confidential communications. (1971 


e710, s.115) 


§ 110-122. Central registry. — The Department of Human Resources 
shall maintain a central registry of abuse and neglect cases reported under this 
Article in order to compile data for appropriate study of the extent of abuse and 
neglect within the State and to identify repeated abuses of the same child or of 
other children in the same family. This data shall be furnished by county direc- 
tors of social services to the Department of Human Resources and shall be 
confidential, subject to policies adopted by the Social Services Commission which 
provide for its appropriate use for study and research, but in no event shall any 
data be used at any hearing or court proceeding unless based upon a final judgment 
of a court of law. (1971, c. 710, s. 1; 1973, c. 476, s. 138.) 

Editor’s Note—The 1973 amendment, partment of Social Services” and “Social 
effective July 1, 1973, substituted “Depart- Services Commission” for “State Board of 
ment of Human Resources” for “State De- Social Services.” 
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Chapter 111. 
Aid to the Blind. 


Article 1. 


General Duties of Department of 
Human Resources. 

Sec. 

111-1 to 111-3. [Repealed.] 

111-4. Register of State’s blind. 

111-6. Training schools and _ workshops; 
training outside State; sale of 
products; direct relief; matching of 
federal funds. 

111-6.1. Rehabilitation center for the adult 

blind. 

111-8.1. Certain eye examinations to be re- 
ported to Department of Human 
Resources. 

111-9, 111-10. [Repealed.] 

111-11. Definition of visually handicapped 
person. 

111-12. [Repealed.] 

111-12.4. [Repealed.} 

111-12.5. Reserve and _ operating 

fund. 

111-12.6. Disposition of funds deposited 

with or transferred to State 
Treasurer. 


Article 2. 
Aid to the Needy Blind. 


111-13. Administration of assistance; objective 
standards for personnel; rules and 
regulations. 

111-14. Application for benefits under Ar- 
ticle; investigation and award by 
county commissioners. 

111-15. Eligibility for relief. 

111-16. Application for 
award; review. 

111-17. Amount and payment of assistance; 
source of funds. 

111-18. Payment of awards. 

111-19. Intercounty transfer of recipients. 

111-20. Awards subject to reopening upon 
change in condition. 

111-24. Cooperation with federal depart- 
ments or agencies; grants from 


federal government. 
111-25. Acceptance and use of federal aid. 


111-27. Department of Human Resources 
to promote employment of needy 


capital 


aid; notice af 


Editor’s Note.—Session Laws 1973, c. 
476, s. 143(a), provides that whenever the 
words “North Carolina State Commission 
for the Blind” are used or appear in any 
statute or law of this State, the same shall 
be deleted and the words “Department of 
Human Resources” or “Department,” as 


Sec. 
blind persons; vending stands on 
public property. 
111-27.1. Department of Human Resources 
authorized to conduct certain 
business operations. 


111-27.2. Blind vending stand operators; 
retirement benefits. 


111-28. Department of Human Resources 
authorized to receive federal, etc., 
grants for benefit of needy blind; 
use of information concerning 
blind persons. 

111-28.1. Department of Human Resources 
authorized to cooperate with 
federal government in rehabili- 
tation of blind. 

111-29. Expenditure of equalizing funds; grants 
affording maximum federal aid; 
lending North Carolina reports. 

Personal representatives for certain 
recipients of aid to the blind. 

111-31. Courts for purposes of §§ 111-30 to 

111-33; records. 

111-34. [Repealed.] 

111-35. Authority of director of social ser- 
vices. 

111-36 to 111-40. [Reserved.] 


Article 3. 


Operation of Vending Facil- 
ities on State 
Property. 


Preference to visually handicapped 
persons in operation of vending 
facilities; responsibility of 
Department of Human Resources. 

Definitions as used in this Article. 

Installation of coin-operated vending 
machines. 

Location and services provided by 
State agency. 

Duty of State agency to 
Department. 

Vending facilities operated by those 
other than visually handicapped 
persons. 

Exclusions. 


111-30. 


111-41. 


111-42. 
111-43. 


111-44. 


111-45. inform 


111-46. 


111-47. 


appropriate, shall be inserted in lieu there- 
of, unless otherwise provided for in the 
Executive Organization Act of 1973, with 
the exc:ption that in certain specified ref- 
erences the words “North Caroliria State 
Commission for the Blind” shall be deleted 
and the words “Commission for the Blind” 
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§ 111-1 


shall be inserted in lieu thereof. In this 
Chapter as it stood before the 1973 amend- 
ments, the North Carolina State Commis- 
sion for the Blind was variously referred 
to as the “North Carolina State Commis- 
sion fcr the Blind,” the ‘State Commission 
for the Blind,” or simply as the “Commis- 
sion.” In order to carry out the evident 
intent of the 1973 act, the codifiers have, in 
the sections set out herein, substituted ref- 


1974 CUMULATIVE SUPPLEMENT 


§ 111-6 


erences to the Department of Human Re- 
sources or the Commission for the Blind, 
as appropriate, for references to the former 
North Carolina State Commission for the 
Blind, even where that agency was not re- 
ferred to by its full title. A similar policy 
has been followed where amended sections 
are not set out in this Supplement but 
amendment notes stating the effect of the 
amendment by the 1973 act are carried. 


ARTICLE 1. 
General Duties of Department of Human Resources. 


§§ 111-1 to 111-3: Repealed by Session Laws 1973, c. 476, s. 143, effec- 
tive July 1, 1973. 

Cross Reference.—As to the organization 
of the Commission for the Blind, see §§ 
143B-157 through 143B-160. As to rights 


§ 111-4. Register of State’s blind.-—It shall be the duty of this [the] De- 
partment of Human Resources to cause to be maintained a complete register of 
the blind in the State of North Carolina, which shall describe the condition, cause 
of blindness, capacity for education and industrial training of each, with such other 
mass may seem to the Commission to be of value. (1935, c. 53, s. 3; 1973, c. 476, 
S. : 

Editor’s Note.—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 


of handicapped persons generally, see Chap- 
ter 168. 


ment of Human Resources” for “Commis- 
4 ” 
sion. 


§ 111-5. Information and aid bureaus. 


Editor’s Note—Session Laws 1973, c. this section by substituting “Department 
476, s. 143, effective July 1, 1973, amends of Human Resources” for “Commission.” 


111-6. Training schools and workshops; training outside State; 
sale of products; direct relief; matching of federal funds.—The Depart- 
ment of Human Resources may establish one or more training schools and work- 
shops for employment of suitable blind persons and shall be empowered to equip 
and maintain the same, to pay to employees suitable wages, and to devise means 
for the sale and distribution of the products thereof, and may cooperate with shops 
already established. The Department may also pay for lodging, tuition, support and 
all necessary expenses for blind persons during their training or instructions in any 
suitable occupation, whether it be in industrial, commercial, or professional or any 
other establishments, schools or institutions, or through private instruction wher- 
ever in the judgment of the Department such instruction or training can be ob- 
tained, when in its judgment the training or instruction in question will contribute 
to the efficiency or self-support of such blind persons. When special educational 
opportunities cannot be had within the State, they may be arranged for, at the dis- 
cretion of the Department, outside of the State. The Department may also, when- 
ever it thinks proper, aid individual blind persons or groups of blind persons to 
become self-supporting by furnishing material or equipment to them, and may also 
assist them in the sale and distribution of their products. Any portion of the funds 
appropriated to the Department under the provisions of this Chapter providing for 
the rehabilitation of the blind and the prevention of blindness may, when the Com- 
mission for the Blind deems wise, be given in direct money payments to the needy 
blind in accordance with the provisions of G.S. 111-13 to 111-26, and whenever 
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possible such funds may be matched by funds provided by the federal Social Se- 
curity Act. (1935, c. 53, s.5; 1937, c. 124, s. 16; 1973, c. 476, s. 143.) 

Editor’s Note. — The 1973 amendment, in the third sentence and for “North Caro- 
effective July 1, 1973, substituted “Depart- lina State Commission for the Blind” near 
ment of Human Resources” for “Commis- the beginning of the last sentence. The 
sion” in the first sentence, and substituted amendment also deleted “North Carolina 
“Department” for “Commission” in the State” preceding “Commission for the 
second and fourth sentences, for “Board” Blind” near the middle of the last sentence. 


§ 111-6.1. Rehabilitation center for the adult blind. — In addition to 
other powers and duties granted it by law, the Department of Human Resources 
is hereby authorized and directed to establish and operate a rehabilitation center 
for the blind for the purpose of assisting them in their mental, emotional, physical, 
and economic adjustments to blindness through the application of proper tests, mea- 
surements, and intensive training in order that they may develop manual dexterity, 
obstacle and direction awareness, acceptable work habits, and maximum skills in in- 
dustrial and commercial processes. 

The Commission shall make all rules and regulations necessary for this purpose 
and the Department is hereby authorized to enter into any agreement or contract; 
to purchase or lease property, both real and personal, accept grants and gifts of 
whatever nature, and to do all other things necessary to carry out the intent and 
purposes of such a rehabilitation center. 

The Department of Human Resources is hereby authorized to receive grants-in- 
aid from the federal government for carrying out the provisions of this section, 
as well as for other related rehabilitation programs for the North Carolina Blind, 
under the provisions of the act of Congress known as the Barden-Rehabilitation 
Act (volume 57, United States Statutes at Large, chapter 190). Visually handi- 
capped persons as defined in G.S. 111-11, who are physically present in North 
Carolina may enjoy the benefits of this section or any other related rehabilitation 
benefits under the Barden-Rehabilitation Act. (1945, c. 698; 1951, c. 319, s. 4; 
1971, c. 1215, s. 2; 1973, c. 476, s. 143.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, in the last sentence 
of the third paragraph, substituted “Visu- 
ally handicapped persons as defined in G.S. 
111-11, who are physically present in North 


Carolina” for “Blind persons, who have. 


been residents of North Carolina for one 
year immediately preceding the date of ap- 
plication for rehabilitation services or who 
show an established intent to reside con- 
tinuously in this State,” and deleted “said” 
preceding “Barden-Rehabilitation Act.” 
The 1973 amendment, effective July 1, 


§ 111-7. Promotion visits. 


Editor’s Note—Session Laws 1973, c. 
476, s. 143, effective July 1, 1973, amends 


1973, substituted “Department of Human 
Resources” for “North Carolina State 
Commission for the Blind” in the first para- 
graph, rewrote the second paragraph and 
substituted ‘Department of Human Re- 
sources” for “State Commissioner for the 
Blind” in the third paragraph. The words 
“State Commissioner for the Blind” ap- 
peared in the third paragraph of the section 
before the amendment as the result of a 
printer’s error. The 1945 act from which 
the section was codified referred to the 
“State Commission for the Blind.” 


this section by substituting “Department 
of Human Resources” for “Commission.” 


§ 111-8. Investigations; eye examination and treatment. 


Editor’s Note—Session Laws 1973, c. 
476, s. 143, effective July 1, 1973, amends 


this section by substituting ‘““Department of 
Human Resources” for “Commission.” 


§ 111-8.1. Certain eye examinations to be reported to Department 


of Human Resources. 


Editor’s Note.—Session Laws 1973, c. 
476, s. 143, effective July 1, 1973, amends 
this section by substituting “Department of 
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Human Resources” for “North Carolina 
State Commission for the Blind.” 


§ 111-9 1974 CUMULATIVE SUPPLEMENT § 111-12.6 


§§ 111-9, 111-10: Repealed by Session Laws 1973, c. 476, s. 143, effective 
July 1, 1973. 


§ 111-11. Definition of visually handicapped person.—For purpose of 
this Chapter, visually handicapped persons are those persons who are totally blind 
or whose vision with glasses ‘is so defective as to prevent the performance of 
ordinary activity for which eyesight is essential. (1935, c. 53, s. 10; 1939, c. 124; 
A 4 BER 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 


; 111-12: Repealed by Session Laws 1973, c. 476, s. 143, effective July 1, 
1973. 


111-12.1. Acceptance of private contributions for particular facili- 
ties authorized. 
Editor’s Note.—Session Laws 1973, c. Human Resources” for “North Carolina 
476, s. 143, effective July 1, 1973, amends State Commission for the Blind.” 
this section by substituting “Department of 


§ 111-12.2. Contributions treated as State funds to match federal 
funds. 

Editor’s Note.—Session Laws 1973, c. this section by substituting “Department of 
476, s. 143, effective July 1, 1973, amends Human Resources” for “Commission.” 


§ 111-12.3. Rules and regulations as to receiving and expending 
contributions. 

Editor’s Note.—Session Laws 1973, c. this section by substituting “Department of 
476, s. 143, effective July 1, 1973, amends Human Resources” for “Commission.” 


§ 111-12.4: Repealed by Session Laws 1973, c. 476, s. 143, effective July 
151973: 


§ 111-12.5. Reserve and operating capital fund.—Funds now held by 
the Bureau of Employment of the North Carolina State Commission for the Blind 
or its successor organization not exceeding one hundred thousand dollars ($100,- 
000) shall be retained by the Department of Human Resources as a reserve and 
operating capital fund to be expended by the Department of Human Resources for 
its lawful purposes and objectives in accordance with this Chapter. (1967, c. 1214; 
1973, c. 476, s. 143.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, rewrote this section. 


§ 111-12.6. Disposition of funds deposited with or transferred to 
State Treasurer.—All funds required under this Article to be deposited with 
or which have been heretofore transferred to the State Treasurer by the Bureau 
of Employment of the Department of Human Resources, and all future net earnings 
and accumulations of said bureau or its successor, other than the one hundred 
thousand dollar ($100,000) reserve fund herein provided for, from whatever source 
or sources shall be periodically, but not less frequently than annually, paid over 
to and retained by the State Treasurer as a separate fund or account. The funds 
deposited with the State Treasurer shall be invested and the income from corpus 
shall inure to the sole benefit of the Department of Human Resources. The income 
and corpus shall be expended for services to and for the benefit of visually handi- 
capped persons in North Carolina upon recommendation of the Commission for 
the Blind, by and with the approval of the Governor as the Director of the Budget. 
(1967, c. 1214; 1973, c. 476, s. 143.) 

Editor’s Note.——The 1973 amendment, in two places and deleted “North Carolina 
effective July 1, 1973, substituted “Depart- State” preceding ‘Commission for the 
ment of Human Resources” for “North Blind” in the last sentence. 

Carolina State Commission for the Blind” 
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ARTICLE 2. 
Aid to the Needy Blind. 


§ 111-13. Administration of assistance; objective standards for 
personnel; rules and regulations. — The Department of Human Resources 
shall be charged with the supervision of the administration of assistance to the 
needy blind under this Article, and said Department shall establish objective 
standards for personnel to be qualified for employment in the administration of 
this Article, and said Commission for the Blind shall make all rules and regulations 
as may be necessary for carrying out the provisions of this Article, which rules and 
regulations shall be binding on the boards of county commissioners and all agencies 
charged with the duties of administering this Article. (1937, c. 124, s. 2; 1973, ¢. 
476, s. 143.) 

Editor’s Note—The 1973 amendment, and “Department” for “Commission” near 
effective July 1, 1973, substituted “Depart- the beginning of the section and added “for 
ment of Human Resources” for “North the Blind’ following “Commission” near 
Carolina State Commission for the Blind” the middle of the section. 


§ 111-14. Application for benefits under Article; investigation and 
award by county commissioners.—Any person claiming benefit under this 
Article, shall file with the commissioners of the county in which he or she is re- 
siding an application in writing, in duplicate, upon forms prescribed by the Depart- 
ment of Human Resources, which application shall be accompanied by a certificate 
signed by a reputable physician licensed to practice medicine in the State of North 
Carolina and who is actively engaged in the treatment of diseases of the human eye, 
or by an optometrist, whichever the individual may select, to the effect that the 
applicant is blind or that his or her vision with glasses is so defective as to prevent 
the performance of ordinary activities for which eyesight is essential. Such applica- 
tion may be made on the behalf of any such blind person by the Department of 
Human Resources, or by any other person. The board of county commissioners 
shall cause an investigation to be made by a qualified person, or persons, designated 
as their agents for this purpose and shall pass upon the said application without 
delay, determine the eligibility of the applicant, and allow or disallow the relief 
sought. In passing upon the application, they may take into consideration the facts 
set forth in the said application, and any other facts that are deemed necessary, 
and may at any time, within their discretion, require an additional examination 
of the applicant’s eyes by an ophthalmologist designated by the Department of 
Human Resources. When satisfied with the merits of the application, the board of 
county commissioners shall allow the same and grant to the applicant such relief as 
may be suitable and proper, according to the rules and standards established by the 
Commission for the Blind, not inconsistent with this Article and in accordance 
with the further provisions hereof. (1937, c. 124, s. 3; 1939, c. 124; 1951, c. 319, 
s. 1; 1957, c. 674; 1973, c. 476, s. 143.) 

Editor's Note.— Commission for the Blind’ in three places 

The 1973 amendment, effective July 1, and deleted “North Carolina State” pre- 
1973, substituted “Department of Human _ ceding “Commission for the Blind” in the 
Resources” for “North Carolina State last sentence. 


§ 111-15. Eligibility for relief.— Blind persons having the following 


qualifications shall be eligible for relief under the provisions of this Article: 








(3) Who, at the time his application is filed, is living in the State of North — 
Carolina voluntarily with the intention of making his home in the State — 


and not for a temporary purpose. 
ALTA betel Va pia be 
Cross Reference. — For provision that ganization, shall not be considered in de- 
assistance received from a governmental termining the amount of assistance to be 
agency, or from a civic or charitable or- paid under this Chapter, see § 108-24.1. 
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Editor’s Note. — The 1971 amendment, changed by the amendment, only the intro- 
effective July 1, 1971, rewrote subdivi- ductory language and subdivision (3) are 
sion (3). set out. 

As the rest of the section was not 


§ 111-16. Application for aid; notice of award; review.—Promptly 
after an application for aid is made to the board of county commissioners under 
this Article the Department of Human Resources shall be notified thereof by 
mail, by said county commissioners, and one of the duplicate applications for aid 
made before the board of county commissioners shall be transmitted with said 
notice. 


As soon as any award has been made by the board of county commissioners, 
or any application declined, prompt notice thereof in writing shall be forwarded 
by mail to the Department of Human Resources and to the applicant, in which 
shall be fully stated the particulars of the award or the facts of denial. 

Within a reasonable tirae, in accordance with rules and regulations adopted 
by the Commission for the Blind, after action by the board of county commis- 
sioners, the applicant, if dissatisfied therewith, may appeal directly to the Com- 
mission for the Blind. Notice of such appeal must be given in writing to the board 
of county commissioners, and within 30 days after the receipt of such notice the 
board of county commissioners shall transmit to the Department of Human Ke- 
sources copies of all proceedings and documents, including the award or denial, 
which may be necessary for the hearing of the said appeal, together with the 
grounds upon which the action was based. 

As soon as may be practicable after the receipt of the said notice of appeal, 
the Commission for the Blind shall notify the applicant of the time and place 
where the hearing of such appeal will be had. The members of the Commission 
for the Blind shall hear the said appeal under such rules and regulations not in- 
consistent with this Article as it may establish, and shall provide for granting an 
individual whose claim for aid is denied an opportunity for fair hearing before 
said Commission for the Blind, and their decision shall be final. Any notice re- 
quired to be given herein may be given by mail or by personally delivering in 
writing such notice to the clerk of the board of county commissioners or the 
executive director of the Department of Human Resources, except that notice 
of the time and place where the hearings of such appeals will be had shall be 
given by mail or by personal delivery of such notice in writing direct to the 
applicant. 

In all cases where an appeal shall have been taken by the applicant, the Com- 
mission for the Blind shall carefully examine such award or decision, as the 
case may be, and shall in their discretion, approve, increase, allow or disallow 
any award so made. Immediately thereafter they shall notify the board of county 
commissioners and the applicant of such action; and if the award made by the 
board of county commissioners is changed, notice thereof shall be given by mail 
to the applicant and the board of county commissioners, giving the extent and 
manner in which any award has been changed. 

If, in the absence of any appeal by the applicant, the North Carolina Depart- 
ment of Human Resources shall make any determination increasing or decreas- 
ing the award allowing or disallowing the same, not inconsistent with the rules 
and regulations promulgated by the Commission for the Blind, the applicant or 
board of county commissioners shall have the right, within 10 days from notice 
thereof, to have such order reviewed by the Commission for the Blind. The pro- 
cedure in such cases shall be as provided in the section on appeals to the Com- 
oo by the applicant. (1937, c. 124, s. 5; 1971, c. 603, s. 1; 1973, c. 476, s. 

-) 

Editor's Note. — The 1971 amendment The 1973, amendment, effective July 1, 
substituted “director” for “secretary” in 1973, substituted “Department of Human 
the last sentence of the fourth paragraph. Resources” for “North Carolina State 
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§ 111-18 
Commission for the Blind” in the first, 
second and third paragraphs and in the 
last sentence of the fourth paragraph, de- 
leted “North Carolina State” preceding 
“Commission for the Blind” in two places 


in the first sentence of the thira paragraph, 
added “for the Blind” following “said 
Commission” in the second sentence of the 
fourth paragraph and rewrote the fifth and 
sixth paragraphs. 


§ 111-17. Amount and payment of assistance; source of funds.— 
When the board of county commissioners is satisfied that the applicant is en- 
titled to relief under the provisions of this Article, as provided in G.S. 111-14, they 
shall order necessary relief to be granted under the rules and regulations prescribed 
by the Commission for the Blind, to be paid from county, State and federal funds 
available, said relief to be paid in monthly payments from funds hereinafter men- 
tioned. 


At the time of fixing the annual budget for the fiscal year beginning July 1, 1937, 
and annually thereafter, the board of county commissioners in each county shall, 
based upon such information as they are able to secure and with such information 
as may be furnished to them by the Department of Human Resources, estimate 
the number of needy blind persons in such county who shall be entitled to aid 
under the provisions of this Article and the total amount of such county’s part 
thereof required to be paid by such county. Each county shall make appropriations 
for the purposes of this Article in an amount sufficient to cover its share of aid 
to the blind and may fund them by levy of property taxes pursuant to 
G.S. 153A-149 and by the allocation of other revenues whose use is not 
otherwise restricted by law. This provision is mandatory on each county in the © 
State. Any court of competent jurisdiction is authorized by mandamus to 
enforce the foregoing provisions. No funds shall be allocated to any county by 
the Department of Human Resources until the provisions hereof have been 
fully complied with by such county. 


In case such appropriation is exhausted within the year and is found to be in- 
sufficient to meet the county’s part of the amount required for aid to the needy 
blind, such deficiency may be borrowed, if within constitutional limitations, at 
the lowest rate of interest obtainable, not exceeding six percent (6%), and pro- 
vision for payment thereof shall be made in the next annual budget and tax levy. 


The board of county commissioners in the several counties of the State shall 
cause to be transmitted to the State Treasurer their share of the total amount 
of relief granted to the blind applicants. Such remittances shall be made by the 
several counties in equal monthly installments on the first day of each month, 
‘beginning July 1, 1937. The State Treasurer shall deposit said funds and credit 
same to the account of the Department of Human Resources to be employed in 
carrying out the provisions of this Article. 


Within the limitations of the State appropriation, the maximum payment for 
aid to the blind is to be such as will make possible maximum matching funds by 
the federal government. (1937, c. 124, s. 6; 1961, c. 666, s. 3; 1973, c. 476, s. 143; 
c. 803, s. 11.) 


Editor’s Note—The first 1973 amend- The second 1973 amendment, effective 


ment, effective July 1, 1973, deleted “North 
Carolina State” preceding “Commission for 
the Blind” in the first paragraph and sub- 
stituted “Department of Human _ Re- 
sources” for “North Carolina State Com- 
mission for the Blind” in two places in the 
second paragraph and in the last sentence 
of the fourth paragraph. 


July 1, 1973, rewrote the second and third 
sentences of the second paragraph and de- 
leted the former fourth sentence of that 
paragraph, which declared taxes levied un- 
der that paragraph to be for a special pur- 
pose and levied with the consent of the 
General Assembly. 


§ 111-18. Payment of awards.—After an award to a blind person has 


been made by the board of county commissioners, and approved by the Depart- 
ment of Human Resources the Department of Human Resources shall thereafter 
pay to such person to whom such award is made the amount of said award in 
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monthly payments, or in such manner and under such terms as the Department 
of Human Resources shall determine. Such payment shall be made by warrant 
of the State Auditor, drawn upon such funds in the hands of the State Treasurer, 
at the instance and request and upon a proper voucher signed by the Secretary 
of Human Resources, and shall not be subject to the provisions of the Executive 


Budget Act as to approval of said expenditure. 


It is intended that awards paid to recipients under this Article be for the pur- 
pose of assisting in defraying the recipient’s day-to-day living expenses. To bet- 
ter achieve this purpose it is hereby provided that no moneys belonging to a 
recipient of aid to the blind under this Article identifiable as moneys paid pur- 
suant to an aid to the blind award shall be subject to levy under execution, at- 
tachment or garnishment. (1937, c. 124, s. 7; 1971, c. 177; c. 603, s. 2; 1973, c. 
476, s. 143.) 


Editor’s Note—The first 1971 amend- Resources” for “North Carolina State 


ment, effective July 1, 1971, added the last 
paragraph. 

The second 1971 amendment substituted 
“director” for “secretary” in the second 
sentence. 


The 1973 amendment, effective July 1, 
1973, substituted “Department of Human 


Commission for the Blind” three times in 
the first sentence of the first paragraph 
and substituted “Secretary of Human Re- 
sources” for “executive director of the 
North Carolina State Commission for the 
Blind” in the second sentence of the first 
paragraph. 


§ 111-19. Intercounty transfer of recipients.—Any recipient of aid to 
the blind under this Article who moves to another county of this State shall be 
entitled to receive aid to the blind in the county to which he has moved and the 
board of county commissioners of such county, or its authorized agent, is hereby 
directed to make the appropriate aid to the blind grant to such recipient subject 
to the rules and regulations of the Commission for the Blind, beginning with the 
next payment period after such recipient has established settlement in the county 
to which he has moved by continuously maintaining a residence therein for a period 
of 90 days. The county from which a recipient moves shall continue to pay aid to 
such recipient until such time as the recipient becomes qualified to receive aid 
from the county to which he has moved. The county from which a recipient has 
moved shall forthwith transfer all necessary records relating to the recipient to 
the appropriate board of county commissioners, or its authorized agent, of the 
county to which the recipient has moved immediately upon the recipient becoming 
qualified to receive aid from such county. (1937, c. 124, s. 8; 1947, c. 374; 1965, 
e905; 1971, c. 190, ss. 1,2; 1973, c. 476, s. 143.) 


Editor's Note.— 
The 1971 amendment, effective July 1, 
1971, rewrote this section. 


The 1973 amendment, effective July 1, 
1973, deleted “North Caroiina State” pre- 
ceding “Commission for the Blind.” 


§ 111-20. Awards subject to reopening upon change in condition.— 
All awards to needy blind persons made under the provisions of this Article shall 
be made subject to reopening and reconsideration at any time when there has 
been any change in the circumstances of any needy blind person or for any other 
reason. The Department of Human Resources and the board of county commis- 
sioners of each of the counties in which awards have been made shall at all times 
keep properly informed as to the circumstances and conditions of the persons to 
whom the awards are made, making reinvestigations annually, or more often, 
as may be found necessary. The Department of Human Resources may at any 
time present to the proper board of county commissioners any case in which, in 
their opinion, the changed circumstances of the case should be reconsiderea. The 
board of county commissioners shall reconsider such cases and any and all other 
cases which, in the opinion of the board of county commissioners, deserve recon- 
sideration. In all such cases notice of the hearing thereon shall be given to the 
person to whom the award has been made. Any person to whom an award has 
been made may apply for a reopening and reconsideration thereof. Upon such 
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hearing, the board of county commissioners may make a new award increasing or 
decreasing the former award or leaving the same unchanged, or discontinuing the 
same, as it may find the circumstances of the case to warrant, such changes always 
to be within the limitations provided by this Article and in accordance with the 


terms hereof. 
Any changes made in such award shall be reported to the Department of Human 


Resources, and shall be subject to the right of appeal and review, as provided in 
Gide L11-1646193/ ck 24 eshO eNO inl 60251973) :cx 476,82 143:) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “annu- 
ally” for “biannually” in the second sen- 
tence. 


The 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “North Carolina State 
Commission for the Blind.” 


111-24. Cooperation with federal departments or agencies; grants 
from federal government.—The Department of Human Resources is hereby 
empowered, authorized and directed to cooperate with the appropriate federal de- 
partment or agency charged with the administration of the Social Security Act in 
any reasonable manner as may be necessary to qualify for federal aid for assistance 
to the needy blind and in conformity with the provisions of this Article, including 
the making of such reports in such form and containing such information as the 
appropriate federal department or agency may from time to time require, and the 
compliance with such regulations as the appropriate federal department or agency 
may from time to time find necessary to assure the correctness and verification of 
such reports. 

The Department of Human Resources is hereby further empowered and autho- 
rized to receive grants-in-aid from the United States. government for assistance 
to the blind and grants made for payment of cost of administering the State plan 
for aid to the blind, and all such grants so received hereunder shall be paid into the 
State treasury and credited to the account of the Department of Human Resources 
in carrying out the provisions of the Article. (1937, c. 124, s. 13; 1971, c. 349, s. 1; 
1973, c. 476, s. 143.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “ap- 
propriate federal department or agency 
charged with the administration of the 
Social Security Act” for “federal Social 
Security Board, created under Title X -of 
the Social Security Act, approved August 
fourteenth, one thousand nine hundred 
thirty-five” near the beginning of the first 
paragraph and “appropriate federal depart- 


ment or agency” for “federal Social Secur- 
ity Board” and for “said Board” near the 
end of the first paragraph. The amendment 
also substituted “the compliance” for “com- 
ply” near the end of the first paragraph. 

The 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “North Carolina State 
Commission for the Blind.” 


§ 111-25. Acceptance and use of federal aid. — The Department of 


Human Resources may expend under the provisions of the Executive Budget Act, 
such grants as shall be made to it for paying the cost of administering this Chapter 
by the appropriate federal department or agency under the Social Security Act. 


(1937, c. 124, s. 1451971) 'c. 349s. 2- 1973, c. 476; s. 143.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, inserted “to it” near 
the middle of the section and substituted 
“appropriate federal department or agency 
under the Social Security Act” for “federal 
government under Title X of the Social 
Security Act” at the end of the section. 


The 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “Commission for the 
Blind.” 


§ 111-27. Department of Human Resources to promote employment 
of needy blind persons; vending stands on public property. 


Editor’s Note—Session Laws 1973, c. 
476, s. 143, amends this section by substi- 
tuting “Department of Human Resources” 


for “North Carolina State Commission for 
the Blind” and “Department” for “Com- 
mission.” 
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§ 111-27.1. Department of Human Resources authorized to conduct 
certain business operations.—For the purpose of assisting blind persons to 
become self-supporting the Department of Human Resources is hereby authorized 
to carry on activities to promote the rehabilitation and employment of the blind, 
including the operation of various business enterprises suitable for the blind to be 
employed in or to operate. The Executive Budget Act shall apply to the operation 
of such enterprises as to all appropriations made by the State to aid in the or- 
ganization and the establishment of such businesses. Purchases and sales of 
merchandise or equipment, the payment of rents and wages to blind persons 
operating such businesses, and other expenses thereof, from funds derived from 
local subscriptions and from the day-by-day operations shall not be subject to 
the provisions of law regulating purchases and contracts, or to the deposit and 
disbursement thereof applicable to State funds but shall be supervised by the 
Department of Human Resources. All of the business operations under this law, 
however, shall be subject to regular audits by the State Auditor. Blind or visually 
handicapped employees or vending-stand operators employed by the Department 
of Human Resources are hereby declared to be State employees. (1945, c. 72, 
m2; 1971, c. 1025, s. 1; 1973, c. 476, s. 143.) 


Editor’s Note. — The 1971 amendment, Commission for the Blind” in the first and 
effective July 1, 1971, added the last sen- last sentences and for “State Commission 
tence. for the Blind” at the end of the third sen- 


The 1973 amendment, effective July 1, tence and deleted “Bureau of Employment 
“6 


1973, substituted “Department of Human for the Blind Division” preceding “are 
Resources” for “North Carolina State hereby declared” in the last sentence. 


§ 111-27.2. Blind vending stand operators; retirement benefits. — 
The Department of Human Resources is authorized and empowered to continue 
and maintain, in its discretion, any existing retirement system providing retirement 
benefits for blind vending stand operators and to expend funds to provide neces- 
sary contributions to any existing retirement system for blind vending stand 
operators to the extent that the Department determines such retirement system to 
be in the best interest of the blind vending stand operators. (1969, c. 1255 osha 
1973, c. 476, s. 143.) 

Editor’s Note—The 1973 amendment, Carolina State Commission for the Blind” 
effective July 1, 1973, substituted “Depart- and “Department” for “Commission.” 
ment of Human Resources” for “North 


§ 111-28. Department of Human Resources authorized to receive 
federal, etc., grants for benefit of needy blind; use of information con- 
cerning blind persons.—The Department of Human Resources is hereby autho- 
rized and empowered to receive grants-in-aid from the federal government or any 
State er federal agency for the purpose of rendering other services to the needy 
blind and those in danger of becoming blind; and all such grants so made and re- 
ceived shall be paid into the State treasury and credited to the account of the 
Department of Human Resources, to be used in carrying out the provisions of this 
law. 

The Commission for the Blind is hereby further authorized and empowered to 
make such rules and regulations as may be required by the federal government or 
State or federal agency as a condition for receiving such federal funds, not incon- 
sistent with the laws of this State. 

Whenever the words “Social Security Board” appear in G.S. 111-6, 111-13 to 
111-26 the same shall be interpreted to include any agency of the federal govern- 
ment which may be substituted therefor by law. 

The Department of Human Resources is hereby authorized and empowered to 
enter into reciprocal agreements with public welfare agencies in other states relative 
to the provision of assistance and services to residents, nonresidents, or transients, 
and cooperate with other agencies of the State and federal governments in the pro- 
visions of such assistance and services and in the study of the problems involved. 
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The Department of Human Resources is hereby authorized and empowered 
to establish and enforce reasonable rules and regulations governing the custody, use 
and preservation of the records, papers, files, and communications of the depart- 
ment. 

It shall be unlawful, except for purposes directly connected with the adminis- 
tration of aid to the needy blind and in accordance with the rules and regulations 
of the Department of Human Resources, for any person or persons to solicit, dis- 
close, receive, make use of, or to authorize, knowingly permit, participate in, or 
acquiesce in the use of, any list of or name of, or any information concerning, 
persons applying for or receiving aid to the needy blind, directly or indirectly 
derived from the records, papers, files, or communications of the Department of 
Human Resources or the board of county commissioners or the county social 
services department, or acquired in the course of the performance of official duties. 

Notwithstanding the above, the Department of Human Resources is authorized 
to release to the North Carolina Department of Motor Vehicles and the North 
Carolina Department of Revenue the name and medical records of any person 
listed in the register of the blind in this State maintained under the provisions 
of G.S. 111-4. All information and documents released to the Department of Motor 


Vehicles and the Department of Revenue shall be treated by those departments as 


confidential for their use only and shall not be released by them to any person for 
commercial or political purposes or for any purpose not directly connected with the 
administration of Chapters 20 and 105 of the General Statutes of this State. (1939, 
c. 124; 1941, c. 186; 1969, cc. 871, 982; 1973, c. 476, s. 143.) 

Editor’s Note.—Session Laws 1969, c. second paragraph and substituted “Depart- 
871, added the last paragraph. ment of Human Resources” for “North 

The 1973 amendment, effective July i, Carolina State Commission for the Blind” 
1973, deleted “North Carolina State” pre- and for “State Commission for the Blind” 
ceding “Commission for the Blind” in the throughout the rest of the section. 


§ 111-28.1. Department of Human Resources authorized to coop- 
erate with federal government in rehabilitation of blind. 

Editor’s Note.—Session Laws 1973, c. of Human Resources” for “North Carolina 
476, s. 143, effective July 1, 1973, amends State Commission for the Blind.” 
this section by substituting ‘Department 


§ 111-29. Expenditure of equalizing funds; grants affording maxi- 
mum federal aid; lending North Carolina reports.—In addition to the powers 
and duties imposed upon the Department of Human Resources, the said Department 
shall be and hereby is charged with the powers and duties hereinafter enumerated ; 
that is to say: 


(1) The Department of Human Resources is hereby authorized to expend 
such funds as are appropriated to it as an equalizing fund for aid to 
the needy blind for the purpose of equalizing the financial burden of 
providing relief to the needy blind in the several counties of the State, 
and equalizing the grants received by the needy blind recipients. Such 
amount shall be expended and disbursed solely for the use of the 
needy blind coming within the eligibility provisions outlined in Chapter 
124 of the Public Laws of 1937. Said amount shall be distributed to 
the counties according to the needs therein in conformity with the 
rules and regulations adopted by the Commission for the Blind, pro- 
ducing as far as possible a just and fair distribution thereof. 

(2) The Department of Human Resources is hereby authorized to make 
such grants to the needy blind of the State as will enable said Depart- 
ment to receive the maximum grants from the federal government for 
such purpose. 

(3) The Department of Human Resources is hereby authorized to work out 
plans with the Secretary of State for lending to needy blind lawyers 
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volumes of the North Carolina reports in his custody that are unused 
or have become damaged. The Secretary of State is hereby authorized 
to lend such reports to the Department of Human Resources for re- 
lending to needy blind lawyers. Such reports may be recalled at any 
time by the Secretary of State upon giving 15 days’ written notice to 
the Department of Human Resources which shall remain responsible 
for said reports until they are returned. The Department shall relend 
such reports only to blind lawyers, who, after an investigation by the 
Department, are determined to have no income, or an income insufficient 
to purchase such reports. (1943, c. 600; 1973, c. 476, s. 143.) 


Editor’s Note—The 1973 amendment, 
effective July 1, 1973, deleted “North Caro- 
lina State” preceding “Commission for the 
Blind” near the end of subdivision (1) and 
substituted “Department of Human Re- 


sources” for “North Carolina State Com- 
mission for the Blind’? and “Commission 
for the Blind” and substituted ‘“Depart- 
ment” for “Commission” throughout the 
rest of the section. 


111-30. Personal representatives for certain recipients of aid to 
the blind.—If any otherwise qualified applicant for or recipient of aid to the 
blind is or shall become unable to manage the assistance payments, or otherwise 
fails so to manage, to the extent that deprivation or hazard to himself or others 
results, a petition may be filed by a relative of said blind person, ov other interested 
person, or by the Secretary of Human Resources before the appropriate court under 
G.S. 111-31, in the form of a verified written application for the appointment of a 
personal representative for the purpose cf receiving and managing public assis- 
tance payments for any such receipient, which application shall allege one or more 
of the above grounds for the legal appointment of such personal representative. 

The court shall summarily order a hearing on the petition and shall cause the 
applicant or recipient to be notified at least five days in advance of the time and 
place for the hearing. Findings of fact shall be made by the court without a jury, 
and if the court shall find that the applicant for or recipient of aid to the blind is 
unable to manage the assistance payments, or otherwise fails so to manage, to the 
extent that deprivation or hazard to himself or others results, the court may 
thereupon enter an order embracing said findings and appointing some responsible 
person as personal representative of the applicant or recipient for the purposes 
set forth herein. The personal representative so appointed shall serve with or with- 
out bond, in the discretion of the court, and without compensation. He will be 
responsible for receiving the monthly assistance payment and using the proceeds 
of such payment for the benefit of the recipient of aid to the blind. Such personal 
representative shall be responsible to the court for the faithful discharge of the 
duties of his trust. The court may consider the recommendation of the Secretary of 
Human Resources in the selection of a suitable person for appointment as per- 
sonal representative for the limited purposes of G.S. 111-30 to 111-33. The personal 
representative so appointed may be removed by the court, and the proceeding dis- 
missed, or another suitable personal representative appointed. All costs of court 
with respect to any such proceedings shall be waived. 

From the order of the court appointing or removing such personal representa- 
tive, an appeal may be had to the judge of superior court who shall hear the mat- 
ter de novo without a jury. (1945, c. 72, s. 4; 1953, c. 1000; 1961, c. 666, s. 2; 1971, 
c. 603, s. 3; 1973, c. 476, s. 138.) 

Editor's Note. — The 1971 amendment 
substituted “Director of Social Services” 
for “Director of Public Welfare” near the 


sources” for “Director of Social Services.” 
The amendatory act referred to the “Com- 
mission of Social Services” rather than to 


middle of the first paragraph and in the 

sixth sentence of the second paragraph. 
The 1973 amendment, effective July 1, 

1973, substituted “Secretary of Human Re- 


the “Director”; however, the act has been 
given effect in this section according to its 
evident intent. 
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§ 111-31. Courts for purposes of §§ 111-30 to 111-33; records.— 
For the purposes of G.S. 111-30 to 111-33 the court may be either a domestic 
relations court established pursuant to Article 13, Chapter 7, General Statutes, or 
the clerk of the superior court in the county having responsibility for the ad- 
ininistration of the particular aid to the blind payments. The court may, for the 
purposes of G.S. 111-30 to 111-33, direct the Secretary of Human Resources to 
maintain records pertaining to all aspects of any personal representative proceed- 
ing, which the court may adopt as the court’s record and in lieu of the maintenance 
of separate records by the court. (1961, c. 666, s. 2 ;1971, c. 603, s. 4; 1973, c. 476, 
s. 138.) 

Editor’s Note. — The 1971 amendment missioner of Social Services” rather than 
substituted “Director of Social Services” to the “Director”; however, the act has 
for “Director of Public Welfare” in the been given effect in this section according 


second sentence. to its evident intent. 

The 1973 amendment, effective July 1, Article 13, Chapter 7, referred to in this 
1973, substituted “Secretary of Human Re- section, was repealed by Session Laws 
sources” for “Director of Social Services.” 1971, c. 377, s. 32. For present provisions 


The amendatory act referred to the “Com- as to courts, see Chapter 7A. 


on 111-34: Repealed by Session Laws 1973, c. 476, s. 143, effective July 1, 
1973. 


§ 111-35. Authority of director of social services.—The respective 
boards of county commissioners of each county are hereby authorized to empower 
and confer upon the county director of social services for their respective counties 
the authority to perform any or all acts or functions which the previous sections 
of this Article direct or authorize the county boards of commissioners to perform. 
Any act or function performed by a county director of social services under the 
authority of this section shall be reported by him to the respective county board 
of commissioners for its review, and for alternative action or disposition where 
deemed appropriate by such board. Provided that the respective boards of county 
commissioners shall make no alternative or different disposition of a matter which 
the county director of social services is empowered to act upon which would prej- 
udicially affect the status of any aid to the blind recipient without first affording 
such recipient reasonable notice and opportunity to be heard. (1971, c. 348, s. 1.) 

Editor’s Note.—Session Laws 1971, c. 
348, s. 2, makes the act effective July 1, 1971. 


§§ 111-36 to 111-40: Reserved for future codification purposes. 


ARTICLE 8. 


Operation of Vending Facilities on 
State Property. 


§ 111-41. Preference to visually handicapped persons in operation of 


vending facilities; responsibility of Department of Human Resources. 


— In order to promote the employment and the self-sufficiency of visually 
handicapped persons in North Carolina, State agencies shall upon the request 
of the Department of Human Resources give preference to visually handicapped 
persons in the operation of vending facilities on State property. The Department 
of Human Resources shall encourage and assist the operation of vending 
facilities by visually handicapped persons. (1978, c. 1280, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 1280, section numbered § 111-49, which is a 
s. 2, makes the act effective July 1, 1974. severability clause. 

Session Laws 19738, c. 1280, s. 1, contains a 


§ 111-42. Definitions as used in this Article. — (a) “Regular vending 
facility” means a vending facility where food preparation or cooking is not done 
on the State property. 
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(b) “State agency” means department, commission, agency or instrumentality 
of the State. 

(c) “State property or State building” means building and land owned, leased, 
or otherwise controlled by the State, exclusive of schools, colleges and 
universities, the North Carolina State Fair, and the State Legislative Building. 


(d) “Vending facility” includes a snack bar, cafeteria, restaurant, cafe, 
concession stand, vending stand, cart service, or other facilities at which food, 
drinks, novelties, newspapers, periodicals, confections, souvenirs, tobacco 
products or related items are regularly sold. 


(e) “Visually handicapped” means a person who is totally blind or whose 
vision with glasses is so defective as to prevent the perfermance of ordinar 
activity for which eyesight is essential and who is registered pursuant to G.S. 
111-4. (1973, c. 1280, s. 1.) 


§ 111-43. Installation of coin-cperated vending machines. — In 
locations where the Department determines that a vending facility may not be 
operated or should not continue to operate due to insufficient revenues, the 
Department shali have the first opportunity to secure, by negotiation of a 
contract with one or more licensed commercial vendors, coin-operated vending 
machines for the location. Profits from coin-operated vending machines secured 
by the Department shall be used by the Department for the support of vending 
facilities operated by the visually handicapped. (1973, c. 1280, s. 1.) 


§ 111-44. Location and services provided by State agency. — If the 
Department of Human Resources shall determine that a location is suitable for 
the operation of a vending facility by a visually handicapped person, the State 
agency with authority over the location shall provide proper space, plumbing, 
lighting, and electrical outlets for the vending facility in the original planning 
and construction, or in alteration and renovation of present location. The State 
agency shall provide necessary utilities, janitorial services and garbage disposal 
for the operation of the et a facility. Space for the vending facilities and 
service therefor shall be provided without charge. (1973, c. 1280, s. 1.) 


§ 111-45. Duty of State agency to inform Department. — It shall be the 
duty of the State agencies to inform the Department of existing and prospective 
locations for vending facilities and coin-operated vending machines and to 
prescribe regulations (upon request of the Department) to promote the 
successful chee wen of the vending facilities of the visually handicapped. (1973, 
= 1280, s. 1. 


§ 111-46. Vending facilities operated by those other than visually 
handicapped persons. — Where vending facilities on State property are 
operated by those other than the visually handicapped persons on the date of 
enactment of this Article, the contract of these vending facilities shall not be 
renewed or extended unless the Secretary of the Department of Human 
Resources is notified thereof and he determines within 30 days of such 
notification that the vending facilities are not, or cannot become, suited for 
operation by the visually handicapped. However, if the Secretary of the 
Be artment of Human Resources within 30 days of the date of such notification 

ils to provide for the operation of the vending facilities by the visually 
pencicapped, the existing contract may be renewed or extended. (1973, c. 1280, 
s. 1. 


Editor’s Note. — The act adding this Article 
was ratified April 11, 1974, and made effective 
July 1, 1974. 
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§ 111-47. Exclusions. — (a) This Article is not intended to cover food: 
services provided by hospitals or residential institutions as a direct service to , 
patients, inmates, trainees, or otherwise institutionalized persons. 

(b) This Article shall not prohibit the continued use of coin-operated vending 
machines currently the property of the Division of Services for the Blind of the 
Department of Human Resources and now part of the vending-stand program, 
(1973s ch1280;/'s! 13 
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Chapter 112. 


Confederate Homes and Pensions. 


Article 1. Part 4. Payment of Pensions; Warrants. 
Confederate Woman’s Home. Sec. ; 
112-28. Warrants payable to pensioner or 
order; endorsement; copy of 
power of attorney. 


Sec. 
112-1. Incorporation and powers of Association. 
112-2. [Repealed.] 


112-4. [Repealed.] Part 6. Miscellaneous 
112-6. [Repealed.] Provisions. 
Article 2. 112-37. Officers required to check roll of 
Parisions pensioners with record of vital 
- statistics 


Part 2. Persons Entitled to Pensions; 
Classification and Amount. 


112-21. Removal from pension lists of persons 
eligible for old age assistance. 


ARTICLE 1. 


Confederate Woman’s Home. 


§ 112-1. Incorporation and powers of Association. — Julian S. Carr, John 
H. Thorp, Robert H. Ricks, Robert H. Bradley, E. R. Preston, Simon B. Taylor, 
Joseph F. Spainhour, A. D. McGill, M. Leslie Davis, T. T. Thorne, and W. A. 
Grier, together with their successors in office, are constituted a body politic 
and corporate under the name and style of Confederate Woman’s Home 
Association, and by that name may sue and be sued, purchase, hold and sell 
real and personal property, and have all the powers and enjoy all the privileges 
of a charitable corporation under the law enabling them to establish, maintain, 
and govern a home for the deserving wives, daughters and widows of 
North Carolina Confederate Soldiers. 

The corporation may solicit and receive donations in money or property for 
the purpose of obtaining a site on which to erect its buildings, for equipping, fur- 
nishing and maintaining them, or for any other purpose whatsoever ; and said 
corporation may invest its funds to constitute an endowment fund. Said corpo- 
ration shall have a corporate existence until January 1, 1980. It shall also have 
the power to solicit and receive donations for the purpose of aiding indigent 
Confederate women at their homes in the various counties of the State, and shall 
have all powers necessary to this end. (1913, c. 62, s. 1; COS. SDL oases 
c. 121 ; 1953, c. 62; 1959, c. 222 ; 1969, c. 116. ) 

Editor’s Note. — The 1969 amendment Confederate Woman’s Home Association 
substituted “January 1, 1980” for “January was transferred to the Department of 
1, 1970” in the second paragraph. Human Resources by § 143A-159 (now 

State Government Reorganization.—The repealed), enacted by Session Laws 1971, c. 864. 


§ 112-2: Repealed by Session Laws 1973, c. 476, s. 166, effective July 1, 
1973. 

Cross Reference—As to the Board of 
Directors of the Confederate Women’s 
Home, see §§ 143B-173 through 143B-176. 


§ 112-3. Location of Home. 

Editor’s Note. — Session Laws 1973, c. of Human Resources” for “board of di- 
476, s. 166, effective July 1, 1973, amends rectors.” 
this section by substituting “Department 
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oF 112-4: Repealed by Session Laws 1973, c. 476, s. 166, effective July 1, 
1973. 


ops 112-6: Repealed by Session Laws 1973, c. 476, s. 166, effective July 1, 
1973. 


ARTICLE 2. 
Penstons. 
Part 2. Persons Entitled to Pensions; Classification and Amount. 


§ 112-21. Removal from pension lists of persons eligible for old age 
assistance. — All widows of Confederate veterans and all colored servants of 
Confederate soldiers who are eligible for aid to the aged or disabled under the 
provisions. of chapter 108 of the General Statutes, from and after the first day of 
June one thousand nine hundred thirty-nine, shall not be entitled to any pension 
provided by the provisions of chapter 112, entitled “Confederate Homes and 
Pensions,” and any acts of the General Assembly amendatory thereof, or by 
virtue of any special or general law relating to pensions for widows of Confederate 
veterans or colored servants of Confederate soldiers. | 


Before the first day of June, one thousand nine hundred thirty-nine, the county 
board of social services in every county in this State shall make a complete and 
thorough examination and investigation of all widows of Confederate veterans and 
all colored servants of Confederate soldiers whose names are on the pension roll in 
each county, and shall determine the eligibility of such pensioners for aid to the 
aged or disabled under the provisions of chapter 108 of the General Statutes with- 
out any applications being made by such persons for aid to the aged or disabled 
as required by said law, and after making such investigation, shall determine the 
eligibility of such persons for old age assistance and the amount of assistance 
which any such person is entitled to receive in accordance with the provisions of 
the Old Age Assistance Act. After such investigations and determinations have 
been made, the county board of social services shall notify the county pension board 
in the county of such county board of social services of the persons who are found to 
be eligible for old age assistance under the provisions of said law. Upon such 
certification to the county pension board, the county pension board shall revise 
the list of pensioners in said county and shall exclude from said list all the widows 
of Confederate veterans and all coloted servants of Confederate soldiers who are 
certified as being eligible for old age assistance. The county pension board shall, 
upon receipt of such certification from the county board of social services, and re- 
vision of the pension list as aforesaid, notify the State Board of Pensions of the re- 
vision of the pension list for said county and the names eliminated therefrom. The 
county board of social services, in making the aforesaid certification to the county 
pension board, shall also send a copy thereof to the State Board of Pensions, and such 
certification from the county board of social services to the State Board of Pensions 
shall be sufficient authority for removal of such names from the pension list by 
the State Board of Pensions. If it should thereafter be determined that such 
person so removed from the pension list was not eligible for old age assistance 
by the authority administering said law, the award for old age assistance to such 
person is revoked, the name of such person, if otherwise eligible, shall be re- 
stored to the said pension list by the county pension board, and the full pension 
to which such person would be entitled, if the name had not been withdrawn 
from said list, shall be paid. 

As to all persons found eligible for old age assistance whose names are re- 
moved from the pension list as herein required, the amount necessary for pay- 
ment of awards for old age assistance shall be paid entirely out of State and 
federal funds. 


In the event it is determined by the county board of social services that the awards 
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which such eligible persons are entitled to receive shall be less than the amount 
paid such persons as pensions, such names shall not be withdrawn from the said 
pension list, and the county board of social services shall not make any award of old 
age benefits to such persons. 

After the county pension board has revised the list of pensions in each county 
as herein provided, and after having certified the same to the State Board of 
Pensions, the State Board of Pensions shall certify the revised list of pensioners 
to the State Auditor and the State Auditor shall transmit to the clerks of the 
superior court in the several counties a correct revised list of pensioners, with 
their post offices, as allowed by the State Board of Pensions. (1937, c. 227; 1939, 
= 102; 1969, c. 981, ss. 2, 3; c. 982.) 

Editor’s Note. — Session Laws 1969, c. State Government Reorganization.—The 
981, ss. 2, 3, effective July 1, 1969, substi- State Board of Pensions was transferred to 
tuted “aid to the aged or disabled” for “old the Department of State Auditor by § 
age assistance’ and “chapter 108 of the 143A-29, enacted by Session Laws 1971, 
General Statutes’ for “§§ 108-15 to 108-76” c. 864. 
near the beginning of the section and in 
the first sentence of the second paragraph. 


Part 4. Payment of Pensions ; Warrants. 


§ 112-28. Warrants payable to pensioner or order; endorsement; 
copy of power of attorney. — The Auditor shall issue his warrant payable to 
the pensioner, or order, and such warrants shall not be paid by the Treasurer 
without the endorsement of the payee or his duly appointed attorney-in-fact, 
specially authorized to make such endorsement; and if such endorsement is made 
by the attorney-in-fact of the payee, a copy of the power of attorney, duly attested 
by the clerk of the superior court or notary public of the county in which the payee 
resides shall be attached to the warrant. (1921, c. 189, s. 17; C. S., s. 5168(r) ; 
MG 192.55) Dal G/ Sac. 10D, 5.63.) 

Editor's Note. — The 1973 amendment ing “superior court” near the end of the 
deleted “or a justice of the peace” follow- section. 


Part 6. Miscellaneous Provisions. 


§ 112-37. Officers required to check roll of pensioners with record of 
vital statistics. — It shall be the duty of the register of deeds and the clerk of the 
court of each county in the State of North Carolina to check the roll of pensioners 
furnished the clerks of the court of the various counties of the State, with the record 
of vital statistics in the office of the register of deeds, within 10 days after receipt of 
the pension roll, which roll shall be furnished by the State Auditor on or before October 
15 and April 15 of each year, and certify under their hands and seals of their office, 
the names of all deceased pensioners with dates of their death, whose names appear 
upon the pension roll, to the State Auditor. The State Auditor at the time of furnishing 
the pension rolls to the register of deeds and clerk of the superior court of each county, 
as herein provided, shall also furnish copies of said pension rolls to the State Registrar 
of Vital Statistics, who shall cause the same to be checked against the vital statistics 
records in his office and certify to the State Auditor the names of all persons appearing 
on said pension rolls, which the records in his office show to be deceased, together with 
the dates of their death. (1931, c. 144.) 


Editor’s Note. — This section is set out to 
correct a typographical error in_ the 
replacement volume. 
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Chapter 113. 


Conservation and Development. 


SUBCHAPTER I. GENERAL 
PROVISIONS. 
Article 1. 


Powers and Duties of Department of 
Natural and Economic Resources 


Generally. 
Sec. 
113-1. Meaning of terms. 
113-2. [Repealed.] 


113-4 to 113-7. [Repealed.] 


113-8. Powers and duties of the Department 
of Natural and Economic 
Resources. 


118-9 to 113-13. [Repealed. ] 
113-14. Publications. 
113-14.1. Promotion of seashore industry 
and recreation. 
113-14.2. [Repealed.] 
113-15. Advertising of State resources and 
advantages. 
113-15.1. [Repealed.] 
113-15.2. Investigation of impact of pro- 
posed new and expanding in- 
dustry. 


113-16. Cooperation with agencies of the 
federal government. 

113-17. Agreements, negotiations and 
conferences with federal 
government. 

113-18. Department authorized to receive 
funds from Federal Power 
Commission. 

113-19. Cooperation with other’ State 
departments. 

1138-20. Cooperation with counties and 
municipal corporations. 

113-21. Cooperation of counties with State in 
making water resource survey. 

113-22. Control of State forests. 

113-23. Control of Mount Mitchell Park and 
other State parks. 

113-24. Protection of waterfowl food growing 
in public waters. 

118-26.1. Bureau of Mines; mineral museum. 

1138-28. Reimbursement of government for 


expense of 
conservation work. 


emergency 


Article 1A. 
Special Peace Officers. 


113-28.1. Designated employees commissioned 
special peace officers by Governor. 

113-28.2. Powers of arrest. 

113-28.3. Bond required. 

113-28.4. Oaths required. 


Article 1B. 
Aviation. 

Sec. 

113-28.5. Legislative intent. 

113-28.6. Designation of administering 
agency. 

113-28.7. Activities eligible for State aid. 

113-28.8. Limitations on State financial aid. 

113-28.9. Sources of State funds. 

113-28.10. Acceptance, receipt, accounting, 
and expenditure of State and 
federal funds. 

113-28.11. Receipt of federal grants. 

113-28.12. Acquisition of land by Depart- 
ment. 


Article 1C. 
Commission on International Cooperation. 
113-28.13 to 113-28.16. [Repealed. ] 


SUBCHAPTER II. STATE FORESTS 


AND PARKS. 
Article 2. 
Acquisition and Control of State Forests 
and Parks. 
113-29. Policy and plan to be inaugurated by 
Department of Natural and 


Economic Resources. 

Growing of timber on unused State 
lands authorized. 

Use of lands acquired by counties 
through tax foreclosures as 
demonstration forests. 

Procedure for acquisition of delin- 
quent tax lands from counties. 

Purchase of lands for use 
demonstration forests. 

Power to acquire lands as State 
forests, parks, etc.; donations or 
leases by United States; leases for 
recreational purposes; rules 
governing public use. 

State timber may be sold _ by 
Department of Natural and 
Economic Resources; forest 
nurseries; control over parks, etc.; 
operation of public service 
facilities; concessions to private 
concerns. 

Application of proceeds from sale of 
products. 

Donations of property for forestry or 
park purposes; agreements with 
federal government or agencies 
for acquisition. 


113-29.1. 
113-30. 


113-31. 
113-32. as 


113-34. 


113-35. 


113-36. 


113-40. 
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Article 2A. 
Forestry Advisory Committee. 


Sec. 
113-44.1, 113-44.2. [Repealed.] 


Article 3. 


Private Lands Designated as State 
Forests. 


113-47. Duty of the landowners. 
113-48. Forest rangers appointed. 
113-50. Fines imposed. 


Article 4. 


Protection and Development of Forests; 
Fire Control. 


113-51. Powers of Department of Natural 
and Economic Resources. 

113-52. Forest rangers. 

113-53. [Repealed.] 

113-54. Duties of forest rangers; payment of 
expenses by State and counties. 

113-55. Powers of forest rangers to prevent 
and extinguish fires. 

113-56. Compensation of forest rangers. 

113-58. Misdemeanor to destroy posted 
forestry notice. 

113-59. Cooperation between counties and 
State in forest protection and 
development. 

113-60. Instructions on forest preservation 
and development. 

113-60.1. Authority of Governor to close forests 
and woodlands to hunting, fishing 
and trapping. 

113-60.2. Publication of proclamation; 
annulment thereof. 


Article 4A. 


Protection of Forest against Insect 
Infestation and Disease. 


113-60.4. Purpose and intent. 

113-60.5. Authority of the Department of Nat- 
ural and Economic Resources. 

113-60.6. Definitions. 

113-60.7. Action against insects and diseases. 

113-60.8. Authority of Secretary of Natural 
and Economic Resources and his 
agents to go upon private land 
within control zones. 

113-60.9. Cooperative agreements. 

113-60.10. Annulment of control zone. 


Article 4B. 


Southeastern Interstate Forest Fire 
Protection Compact. 


113-60.14. Compact administrator, North 
Carolina members of advisory 
committee. 


SUPPLEMENT 
Sec. 
113-60.15. Agreements with noncompact 
states. 
Article 5. 


Corporations for Protection and 
Development of Forests. 


113-61. Private limited dividend corporations 
may be formed. 

113-62. Manner of organizing. 

113-63. Directors. 

113-64. Duties of supervision by Secretary of 
Natural and Economic Resources. 

113-65. Powers of Secretary. 

113-66. Provision for appeal by corporations 
to Governor. 

113-68. Issuance of securities restricted. 

113-70. Earnings above dividend 
requirements payable to State. 

113-71. Dissolution of corporation. 

113-72. Cutting and sale of timber. 

113-73. Corporation may not sell or convey 
without consent of Secretary, or 
pay higher interest rate than 67%. 

113-74. Power to borrow money limited. 

113-75. Secretary to approve development of 
forests. 

113-76. Application of corporate income. 

113-77. Reorganization of corporations. 


Article 6. 
Fishing Generally. 


113-78. Fishing in lakes partially in an- 
other state. 


Article 6A. 


Forestry Services and Advice for Owners 
and Operators of Forest Land. 


113-81.1. Authority to render scientific forestry 
services. 

113-81.2. Services under direction of Secretary 
of Natural and Economic 
Resources; compensation; when 
services without charge. 

113-81.3. Deposit of receipts with State 
treasury. 


SUBCHAPTER IIA. DISTRIBUTION 
AND SALE OF HUNTING, 
FISHING AND TRAP- 

PING LICENSES. 


Article 6B. 
License Agents. 


113-81.5. Definitions. 

113-81.6. Duty of Wildlife Resources 
Commission. 

113-81.8. Duties of Executive Director of 
Wildlife Resources Commission. 

113-81.9. Qualifications of license agents. 

113-81.11. Duties of license agents. 
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SUBCHAPTER III. GAME LAWS. 


Article 7. 
North Carolina Game Law of 1985. 

Sec. 

113-83. Definitions. 

113-84. Powers and duties of the Wildlife 
Resources Commission. 

113-85. Limitations on powers. 

113-86. Organization of work. 

113-87. Permits to kill game injurious to 
agriculture. 

118-88. Publication of rules and regulations of 
Wildlife Resources Commission. 

113-89. County game commissions. 

113-91. Powers of Executive Director of the 
North Carolina Wildlife 
Resources Commission. 

113-92. Officers constituted depury game 

protectors. 

113-93. Protectors, deputy protectors, and 
refuge keepers constituted special 
forest wardens. 

113-94. Payment to State Treasurer of license 
fees. 

113-95. Licenses required. 


113-95.2. Special big game hunting license. 


113-95.3. Licenses for disabled veterans. 
113-95.4. Report to Wildlife Resources 
Commission required upon killing of 
bear, wild turkey or antlerless deer. 
113-96. Trappers’ licenses. 


113-96.1. Schedule of licenses. 

113-9%. Exemption. 

113-99. Disposition of license fees. 

113-100. Open season. 

113-101. Bag limits. 

113-102. Protected and unprotected game. 

113-103. Unlawful possession. 

113-103.1. Deer accidentally killed. 

113-104. Manner of taking game. 

113-105. License to engage in business of game 
propagation; sale and transpor- 
tation regulated. 

113-105.2. Pen-raised quail. 

113-106. Unlawful transportation. 


113-108. Privately owned public hunting 
grounds. 

113-109. Punishment for violation of Arti- 
cle. 


113-109.1 to 113-109.5. [Reserved.] 


Article 7A. 


Safe Distances for Hunting Migratory 
Wild Waterfowl. 


113-109.6. Hunting migratory wild water- 
fowl in the vicinity of another 
waterfowl blind. 

113-109.7. Penalty for violation. 

113-109.8. Article inapplicable 
counties. 


to certain 


Article 8. 
Fox Hunting Regulations. 


Sec. 
113-111. No closed season in certain counties. 


113-112. Police power of protectors 
foxes. 


Article 10. 


Regulation of Fur Dealers; 
Licenses. 


113-114. Fur dealer’s license; fees. 
113-115. Annual report of furs bought. 
113-117. Permits may be issued to nonresident 


dealers. 
113-119. Nonresident buying furs personally or 
through agent classed as 


nonresident fur dealer. 


Article 10A. 


Trespassing upon ‘‘Posted’’ Property 
to Hunt, Fish or Trap. 


113-120.3. Mutilation, etc., of “posted” signs; 
posting signs without consent of 
owner or agent. 


Article 11. 
Miscellaneous Provisions. 


113-123. Assent of State to act of Congress 
providing for aid in wildlife 
restoration projects. 

113-126.1. Killing bear out of season. 


SUBCHAPTER IV. CONSERVATION 
OF FISHERIES RESOURCES. 


Article 12. 
General Definitions. 


113-128. Definitions relating to agencies and 
their powers. 

113-129. Definitions relating to resources. 

113-130. Definitions relating to activities of 
public. 


Article 18. 
Jurisdiction of Fisheries Agencies. 


113-131. Resources 
stewardship 
agencies. 

113-132. Jurisdiction of fisheries agencies. 

113-134. Regulations. 

118-134.1. Jurisdiction over marine resources 
in Atlantic Ocean. 

113-135. General penalty for 
Subchapter or regulations. 


to public; 
conservation 


belong 
of 
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ina 
enforcing county laws relative to | 
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Sec. 


113-136. Enforcement authority of inspectors 
and protectors; refusal to obey or 
allow inspection by inspectors and 
protectors. 

113-187. Search on arrest; seizure and 
confiscation of property; disposi- 
tion of confiscated property. 

113-138. Enforcement jurisdiction of special 
officers. 

113-139. Search warrants. 


Article 14. 

Cornmercial and Sports Fisheries Licensea 
and Taxes. 

113-151. Regulations of Marine Fisheries 


Commission. 

113-151.1. License agents. 

113-152. Licensing of vessels; fees. 

113-153. Vessels fishing beyond territorial 
waters. 

113-154. Oyster and clam licenses. 

113-155. Licenses to land and sell fish. 

113-155.1. Commercial fishermen; identifi- 

cation. 

113-156. Licenses for fish dealers. 

113-157. Taxes on seafood. 

113-158. Transplanting or holding seafood; 
when seafood taxes due; permits 
to transplant oysters or clams. 

113-159. [Repealed. ] 

113-160. Exportation and importation of fish 
and equipment. 

113-161. Reciprocal agreements. 

113-163. Record-keeping requirements. 

113-164. Regulations as _ to __ possession, 

transportation and disposition of 
seafood. 

Suspension, revocation and reissuance 

of licenses. 


Article 15. 
Regulation of Coastal Fisheries. 


113-181. 
113-182. 
113-185. 


113-166. 


Duties and powers of Department. 

Regulation of fishing and fisheries. 

Fishing near ocean piers; trash or 
scrap fishing. 

Penalties for violations of Article and 
regulations. 

Additional regulations authorized. 

Protection of sea turtles and por- 

poises. 


113-187. 


113-188. 
113-189. 


Article 16. 
Cultivation of Oysters and Clams. 


113-201. Authority of 
Commission. 


Marine _—‘ Fisheries 


Sec. 


113-202. New leases and renewal leases of 
oyster and clam bottoms; ter- 
mination of leases issued prior 
to January 1, 1966. 

113-203. Transplanting of oysters and clams. 

113-204. Propagation of shellfish. 

113-205. Registration of grants in navigable 
waters; exercise of private fishery 
rights. 

113-206. Chart of grants, leases and fishery 
rights; overlapping leases and 
rights; contest or condemnation of 
claims; damages for taking of 
property. 


Article 17. 


Administrative Provisions; Regula- 
tory Authority of Marine 
Fisheries Commission 
and Department. 


113-221. Filing, codification and publication of 
regulations; effective date of 
regulations; proclamations sus- 
pending or implementing regula- 
tions; presumption of publication; 


judicial notice of codifications; 
Secretary's certificates as evi- 
dence. 

113-223. Reciprocal agreements by Depart- 
ment of Natural and Economic 
Resources generally. 

113-224. Cooperative agreements by Depart- 


ment of Natural and Economic 
Resources. 

Administrative authority of Depart- 
ment of-Natural and Economic Re- 
sources; administration of funds; 
delegation of powers. 

[Repealed. ] 

Adoption of federal regulations. 

Permits to dredge or fill in or 

about estuarine waters or state- 
owned lakes. 

Orders to control 

coastal wetlands. 


Article 18. 


Commercial and Sports Fisheries 
Advisory Board. 


113-241 to 113-245. [Repealed. ] 


113-226. 


113-227. 
113-228. 


113-229. 


113-230. activities in 


Article 19. 
Marine Fisheries Compact 
and Commission. 


113-251. Definition of terms. 
113-254. North Carolina 
Commission. 


members’ of 
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Article 20. 
Miscellaneous Regulatory 


Provisions. 

Sec. 

113-261. Taking fish for scientific purposes; 
cultural and scientific operations. 

113-263. Inspecting plans and specifications of 
dams. 

113-264. Regulatory power over property of 
agency. 

113-265. Obstructing or polluting flow of 
water into hatchery; throwing 
fish offal into waters; robbing 
or injuring nets, seines, buoys, 
etc. 

Article 21. 
Inland Fishing Licenses. 

113-271. Hook-and-line licenses in_ inland 
fishing waters. 

113-272. Special trout licenses. 

113-273. Licenses for propagation and sale of 
fish. 

113-274. Permits. 

113-275. General provisions respecting 
licenses. 

113-276. Members of armed forces deemed 
residents; exemptions and 
exceptions. 

113-277. Suspension and revocation of licenses 
or permits. 

Article 22. 
Regulation of Inland 
Fisheries. 

118-292. Authority of Wildlife Resources Com- 
mission in regulation of inland 
fishing. 

118-293. Regulation of floats and number of 


lines; obstructing rivers or creeks; 
keeping open fishways in dams. 


Article 23. 
Administrative Provisions; Regulatory 
Authority of Wildlife Resources 
Commission. 


113-301. Filing and publication of regulations. 

113-304. Reciprocal agreements by Wildlife 
Resources Commission. 

113-305. Cooperative agreements by Wildlife 
Resources Commission. 

118-306. Administrative authority of Wildlife 


Resources Commission; disposi- 
tion of license funds; delega- 
tion of powers. 
113-307. Adoption of federal laws and 
regulations. 
Article 23A. 


Promotion of Coastal Fisheries and Sea- 
food Industry. 


113-308. Definitions. 


Sec. 

113-309. Declaration of policy. 

113-310. Certain activities not to be deemed 
illegal or in restraint of trade. 


113-311. Referendum and assessment de- 
clared tc be in public interest. 


113-312. Application to Marine _ Fisheries 
Commission for authority to 
conduct referendum. 

113-315. Action of Marine Fisheries 


Commission on application. 
113-314. Agency to determine time and 
place of referendum, amount and 
basis of assessment, etc.; notice 
of referendum. 
113-315. Maximum assessment. 
113-315.1. Arrangements for and manage- 
ment of referendum; expenses. 
113-315.2. Referendum may be by mail 
ballot or box ballot; who may 
vote. 


113-315.3. Preparation and distribution of 
ballots; conduct of referen- 
dum; canvass and declaration 
of results. 

113-315.4. Levy and collection of assess- 
ment: use of proceeds and 
other funds. 

113-315.5. Alternative method for collec- 
tion of assessment. 

113-315.6. Subsequent referendum where 
assessment defeated. 

113-315.7. Subsequent referendum where 
assessment adopted. 

113-315.8. Refund of assessment; refusal to 
pay assessment. 

113-315.9. Bond of financial officer; audit. 


113-315.10 to 113-315.14. [Reserved.] 


Article 23B. 


Fishermen’s Economic Development 
Program. 


Short title. 

Legislative findings. 

Definitions. 

Fishermen’s Economic Devel- 
opment Program. 

Personnel needs. 


Article 24. 
Miscellaneous Transitional Provisions. 


113-316. General statement of purpose and 
effect of revision of Subchapter 


113-315.15. 
113-315.16. 
113-315.17. 
113-315.18. 


113-315.19. 


IV. 
113-317. Effect of revision on powers of 
Department of Natural and 


Economic Resources and Wildlife 
Resources Commission. 
113-318 to 113-320. [Repealed.] 
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Sec. Sec. 
113-321. Retention of boundary line between 113-396. Wells to be kept under control. 
inland and commercial fishing 113-397. Hearing before Department; notice; 


waters; application of provisions rules, regulations or orders; public 
as to commercial fishing waters to records and copies as evidence. 
coastal fishing waters; regulation 113-398. Procedure and powers in hearings by 
of fishing in joint fishing waters. Department. 
113-322. Certain river designated as com- 113-399. Suits by Department. 
mercial fishing waters. 113-400. Assessing costs of hearings. 
113-401. Party to hearings; review. 
SUBCHAPTER V. OIL AND GAS 113-402. Rehearings. 
CONSERVATION. 113-403. Application for court review; copy 
served on director who shall notify 
Article 27. parties. 


113-404. Transcript transmitted to clerk of 

superior court; scope of review; 

Part 1. General Provisions. procedure in superior court and 

appellate division. 

113-405. Introduction of new or additional 
evidence in_ superior court; 
hearing of additional material 
evidence by Department. 

113-406. Effect of pendency of review; stay of 


Oil and Gas Conservation. 


113-378. Persons drilling for oil or gas to 
register and furnish bond. 

113-379. Filing log of drilling and development 
of each well. 

113-380. Violation a misdemeanor. 


Part 2. The Oil and Gas Conservation Act. proceedings. 
113-407. Stay bond. 
113-382. Decl r, et pre 
113-383 tA Tabiase Ai Repeated) 113-408. Enjoining violation of laws and 


113-387. Production of crude oil and gas regulations; service of process; 


regulated; tax assessments. application for drilling well to 
113-388. Collection of assessments. include residence address _ of 
113-389. Definitions. apphcan, é 
113-391. Jurisdiction and authority of 113-409. sh Saale for making false entries, 

Department of Natural < ee ar Paget 

i sak: seh aye enter MEY 113-410. Penalties for other violations. 

regulations and i Siadans ~’? 113-411. Dealing in or handling of illegal oil, 
113-392. Protecting pool owners; drilling units : pai product pron niga 

in pools; location of wells; shares 113-412. Seizure and sale of contraband oil, gas 

4 pools. and product. 


113-393. Development of lands as drilling unit 113-415. Conflicting laws. 
by agreement or order of SUBCHAPTER VI. WELL DRILLING. 
Department. ; 

113-394. Limitations on production; allocating Article 28. 
and prorating “allowables.” 


113-395. Notice and payment of fee _ to Drillers iss onze 


Department before drilling or Machinery. 
abandoning well; plugging 
abandoned well. 113-416 to 113-419. [Repealed.] 


SUBCHAPTER I. GENERAL PROVISIONS. 
PAR TIGLI tls 


Powers and Duties of Department of Natural 
and Economic Resources Generally. 


§ 113-1. Meaning of terms. — In this Article, unless the context otherwise 
requires, the expression “Department” means the Department of Natural and 
Economic Resources; “Secretary” means the Secretary of Natural and Economic 
Resources. (1925, c. 122, s. 3; 1978, c. 1262, ss. 28, 86.) 

Cross References. — As to the organization Environmental Management Commission, see 
of the Department of Natural and Economic 88 143B-282 through 143B-285. 

Resources, see 8§ 143B-275 through 143B-279. Editor’s Note. — The 1973 amendment, 
As to the Board of Natural and Economic effective July 1, 1974, rewrote this section. 
Resources, see § 143B-280. As to the State Government Reorganization.—The 
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Department and Board of Conservation 
and Development were transferred to the 
Department of Natural and Economic Re- 


§ 113-2: Repealed by Session Laws 19738, c. 1262, 


Laws 1971, c. 864. 


s. 28, effective July 1, 1974. 


§§ 113-4 to 113-7: Repealed by Session Laws 1973, c. 1262, s. 28, effective 


July 1, 1974. 


§ 113-8. Powers and duties of the Department of Natural and | 


Economic Resources.—The Department of Natural 
Resources shall make investigations of the natural, 


and Economie 
industrial and com- 


mercial resources of the State, and take such measures as it may deem best | 


suited to promote the conservation and development of such resources. 


It shall have charge of the work of forest maintenance, forest fire prevention, — 
reforestation, and the protection of lands and water supplies by the preservation — 


of forests; it shall also have the care of State forests and parks, and other 
recreational areas now owned or to be acquired by the State, including the lakes 
referred to in G.S. 146-7. 

It shall make such examination, survey and mapping of the geology, 
mineralogy and topography of the State, including their industrial and economie 


utilization, as it may consider necessary; make investigations of water supplies — 


and water powers, prepare and maintain a general inventory of the water 


resources of the State, and take such measures as it may consider necessary | 


to promote their development. 

It shall have the duty of enforcing all laws relating to the conservation of 
marine and estuarine resources. 

It shall make investigations of the existing conditions of trade, commerce and 
industry in the State, with the causes which may hinder or encourage their 


§ 113-8 


sources by § 143A-117, enacted by Session — 





growth, and may devise and recommend such plans as may be considered best — 


suited to promote the development of these interests. 

The Department of Natural and Economic Resources may take such other 
measures as it may deem advisable to obtain and make public a more complete 
knowledge of the iat and its resources, and it is authorized to cooperate with 
other departments and agencies of the State in obtaining and making public such 
information. 

It shall be the duty of the Department of Natural and Economic Resources 


to arrange and classify the facts derived from the investigations made, so as. 


to provide a general source of information in regard to the State, its advantages 
and resources. 

The Department of Natural and Economic Resources may acquire such real 
and personal property as may be found desirable and necessary for the 
performance of the duties and functions of the Department and pay for same 
out of any funds appropriated for the Department or available unappropriated 
revenues of the Department, when such acquisition is approved by the Governor 
and Council of State. The title to any real estate acquired shall be in the name 
of the State of North Carolina for the use and benefit of the Department. (1925, 
¢, 122, 8. 9::1927,.c. Sdwel 947 cL 19DT. Gaiogns Gal 424~s: 2° 1965" c. Sam 
S$) 1191973 ce 1262268 ..2586:) 

Editor’s Note. — 

The 1973 amendment, effective July 1, 1974, 
deleted the former first and last paragraphs, 
relating to supervision and control of the 


of the present first paragraph, substituted 
“Department of Natural and Economic 
Resources” for “Board” in the present sixth 
and seventh paragraphs and near the 


Department of Conservation and Development 
by the Board of Conservation and Development, 
substituted ‘““The Department of Natural and 
Economic Resources” for “It” at the beginning 
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beginning of the present last paragraph and 
deleted “of Conservation and Development” 


following ‘functions of the Department” in the 


present last paragraph. 
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§§ 113-9 to 113-13: Repealed by Session Laws 1973, c. 1262, s. 28, effective 
July 1, 1974. 


§ 113-14. Publications. — The Department of Natural and Economic 
Resources may also cause to be prepared for publication, from time to time, 
reports and statements, with illustrations, maps and other descriptions, which 
may adequately set forth the natural and material resources of the State and 
its industrial and commercial developments, with a view to furnishing 
information to educate the people with reference to the material advantages of 
the State, to encourage and foster existing industries, and to present 
inducements for investment in new enterprises. Such information shall be 
eee and distributed as the Department of Natural and Economic 

esources may direct, at the expense of the State as other public documents. 
Beer Cri 22s: PASTS Ch 262; Ss. 28') 


Editor’s Note. — The 1973 amendment,  Resources’’ for “Board” in the first and second 
effective July 1, 1974, deleted the former first sentences, and deleted “reports and” preceding 
paragraph, relating to reports tothe Governor “information” near the beginning of the second 
and General Assembly, substituted sentence. 


“Department of Natural and Economic 


§ 113-14.1. Promotion of seashore industry and recreation. — (a) 
Repealed by Session Laws 1978, c. 1262, s. 28, effective July 1, 1974. 

(b) The following powers are hereby granted to the Secretary of Natural and 
Economic Resources and may be delegated to the administrative head of an 
existing or new division of the Department as herein authorized: 

(1) Assist in the sound development of the seacoast areas of the State, 
giving emphasis to the advancement and development of the travel 
attractions and facilities for accommodating travelers in these areas; 

(2) Plan and promote recreational and industrial developments in these 
areas, with emphasis upon making the seashore areas of North 
Carolina attractive to visitors and to permanent residents; 

(3) Cocrdinate the activities of local governments, agencies of the State and 
agencies of the federal government in planning and development of the 
seacoast areas for the purpose of attracting visitors and new industrial 
growth; 

(4) Study the development of the seacoast areas and implement policies 
which will promote the development of the coastal area, with particular 
emphasis upon the development of the scenic and recreational 
resources of the seacoast; 

(5) Advise and confer with various interested individuals, organizations and 
State, federal and local agencies: which are interested in development 
of the seacoast area and use its facilities and efforts in planning, 
developing, and carrying out overall programs for the development of 
the area as a whole; 

(6) Act as liaison between agencies of the State, local government, and 
agencies of the federal government concerned with development of the 
seacoast region; 

(7) Repealed by Session Laws 19738, c. 1262, s. 28, effective July 1, 1974; - 

(8) Make such reports to the Governor as he may request; 

(9) File such recommendations or suggestions as it may deem proper with 
other agencies of the State, local or federal governments. 

Provided, however, that the provisions of this section and G.S. 113-14.2 shall 
not be construed as affecting: the authority of the Environmental Management 
Commission concerning shore-erosion control or prevention, beach protection, 
or hurricane protection under G.S. 143-355 or any other provision of law. (1969, 
01143 «ss,:2; 3; 1978; ¢ 1262,:s. 28.) 

Editor’s Note. — Session Laws 1969, c. 1969. Section 9 of the act provides, in part: 
1143, ‘s. 11, makes the act effective July 1, “On the effective day of this act, the 
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records, property, supplies and equipment 
of the North Carolina Seashore Commis- 
sion shall be transferred to the Department 
of Conservation and Development.” 

The 1973 amendment, effective July 1, 1974, 
repealed former subsection (a), relating to 
creation within the former Department of 
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Development” in the introductory paragraph of 
subsection (b), repealed subdivision (7) of 
subsection (b), relating to an annual report to 
the Board of Conservation and Development, 
and substituted ‘Environmental Management 
Commission” for “Department of Water and 
Air Resources” in the last paragraph of 





subsection (b). 

Section 113-14.2, referred to in the last 
paragraph, and relating to the former 
Seashore Advisory Board, was repealed by 
Session Laws 1973, c. 882, s. 8. 


Conservation and Development of a division for 
the purpose of promoting seashore industry and 
recreation, substituted ‘Secretary of Natural 
and Economic Resources” for “Director of the 
Department of Conservation and 


- 113-14.2: Repealed by Session Laws 1971, c. 882, s. 8, effective July 1, 
1971. 


Cross Reference. — See Editor’s note 
under § 113-14.1. 


§ 113-15. Advertising of State resources and advantages. — It is hereby 
declared to be the duty of the Department of Natural and Economic Resources 
to map out and to carry into effect a systematic plan for the nationwide 
advertising of North Carolina, properly presenting, by the use of any available 
advertising media, the true facts concerning the State of North Carolina and all 
of its/resources..(1937,,c4160; :953).c+808,/sa4; 19135 61262; s. 86:) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation 
effective July 1, 1974, substituted ‘““Department Development.” 
of Natural and Economic Resources’ for 


§ 113-15.1: Repealed by Session Laws 1969, c. 1145, s. 4, effective July 1, 
1969. 

Cross Reference.—As to transfer of 
functions, property, etc., of the Division of 


and 


Community Planning to the Department of 
Local Affairs, see § 143-326. 


§ 113-15.2. Investigation of impact of proposed new and expanding 
industry. — It is hereby declared to be the duty of the Department of Natural 
and Economic Resources, in the process of exercising its powers to promote the 
development of commerce and industry, to conduct an evaluation in conjunction 
with other State agencies having environmental ‘responsibilities of the effects 
on the State’s natural and economic environment of any new or expanding 
industry or manufacturing plant locating in North Carolina. In order to 
discharge this duty, the Secretary of the Department may hire persons expressly 
to conduct investigations and evaluations of new and expanding industry and 
to prepare reports outlining the impact of such industry on the environment. 
(1971 c..824:/ 1973S 105 1262 ss t2RekGs) 

Editor’s Note. — The 1973 amendment, 





“Department” in the second sentence and 


effective July 1, 1974, substituted ‘“‘Department 
of Natural and Economic Resources’ for 
“Department of Conservation and 
Development” in the first sentence, substituted 
“Secretary” for “Director” and deleted “with 


deleted the former last sentence, authorizing 
the Director of the former Department of 
Conservation and Development to adopt rules 
and regulations necessary to carry out the duty 
imposed by this section. 


the approval of the Board” following 





§ 113-16. Cooperation with agencies of the federal government.—The 
Pee aa: of Natural and Economic Resources is authorized to arrange for 
and accept such aid and cooperation from the several United States government 
bureaus and other sources as may assist in completing topographic surveys and 
in carrying out the other objects of the Department. 


The Department of Natural and Economic Resources is further authorized 
and directed to cooperate with the Federal Power Commission in carrying out 
the rules and regulations promulgated by that Commission; and to act in behalf 
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of the State in carrying out any regulations that may be passed relating to water 
powers in this State other than those related to making and regulating rates. 
The provisions of this section are extended to apply to cooperation with 
Be rer Pear of other states. (1925, c. 122, s. 18: 1929, ceZoien. 2 9TS, 
ec. 1262, s. 28. 


Editor’s Note. — The 1973 amendment, of Natural and Economic Resources’ for 
effective July 1, 1974, substituted “Department ‘Board.’ 


§ 113-17. Agreements, negotiations and conferences with federal 
overnment. — The Department of Natural and Economic Resources is 
elegated as the State agency to represent North Carolina in any agreements, 
negotiations, or conferences with authorized agencies of adjoining or other 
states, or agencies of the federal government, relating to the joint 
administration or control over the surface or underground waters passing or 
flowing from one state to another: Provided, that in all matters relating to 

ollution of said waters the Department and the Department of Human 

esources, acting jointly, are hereby designated as the official agency under the 
provisions of this section. (1929, c. 297, s. 1; 1973, c. 476, s. 128; c. 1262, s. 86.) 

Editor’s Note. — 1, 1974, substituted “Department of Natural 
The first 1973 amendment substituted and Economic Resources” for ‘Department of 

_ “Department of Human Resources” for “State Conservation and Development” near the 


Board of Health” in the proviso. beginning of the section. 
The second 1973 amendment, effective July 


§ 113-18. Department authorized to receive funds from Federal Power 
Commission. — All sums payable to the State of North Carolina by the 
Treasurer of the United States of America under the provisions of section 17 
and other sections of the Federal Water Power Act shall be paid to the account 
of the State Department of Natural and Economic Resources as the authorized 
agent of the State for receipt of said payments. Such sums shall be used by the 
Department of Natural and Economic eine in prosecuting investigations 
for the utilization and development of the water resources of the State. (1929, 
Be2soulois,c. 1262)5::86)) 

Editor’s Note. — The 1973 amendment, “Department of Conservation and Develop- 
effective July 1, 1974, substituted ‘‘Department ment.” 
of Natural and Economic Resources’ for 


§ 113-19. Cooperation with other State departments. — The Department 
of Natural and Economic Resources is authorized to cooperate with the North 
Carolina Utilities Commission in investigating the waterpowers in the State, and 
to furnish the Utilities Commission such information as is possible regarding 
the location of the waterpower sites, developed waterpowers, and such other 
information as may be desired in Shae to waterpower in the State; the 
Department of Natural and Economic Resources shall also cooperate as far as 
possible with the Department of Labor, the State Department of Agriculture, 
and other departments and institutions of the State in collecting information in 
regard to the resources of the State and in preparing the same for publication 
in such manner as may best advance the welfare and improvement of the State. 
11925. c, 122°.8°16;:1927, e957) 's. 1719381, ¢: 31271983 ¢) 13845'6., 87197 aye. 1263: 
Ree.) 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources’ for 
effective July 1, 1974, substituted ‘Department ‘‘Board.” 


§ 113-20. Cooperation with counties and municipal corporations. — 
The Department of Natural and Economic Resources is authorized to cooperate 
with the counties of the State in any surveys to ascertain the natural resources 
of the county; and with the governing bodies of cities and towns, with boards 
of trade and other like civic organizations, in examining and locating water 
supplies and in advising and recommending plans for other municipal 
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improvements and enterprises. Such cooperation is to be conducted upon such 
terms as the Department of Natural and Economic Resources may direct. (1925, 
CHl22 is MI191S; ep 12624 8. 28.) 

Editor’s Note. — The 1973 amendment, For note on defining navigable waters and 
effective July 1, 1974, substituted “Department the application of the public trust doctrine in 
of Natural and Economic Resources” for North Carolina, see 49 N.C.L. Rev. 888 (1971). 
“Board.” 


§ 113-21. Cooperation of counties with State in making water resource 
survey. — The board of county commissioners of any county of North Carolina 
is authorized and empowered, in their discretion, to cooperate with the 
Department of Natural and Economic Resources or other association, 
organization, or corporation in making surveys of any of the natural resources 
of their county, and to appropriate and pay out of the funds under their control 
such proportional part of the cost of such survey as they may deem proper and 
JUsbalt92tace 2084192570. ZZ 5s..4>19%3,.¢,,1262,.s.-86.) 

Editor’s Note. — The 1973 amendment, “Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’ for 


§ 113-22. Control of State forests. — The Department of Natural and 
Economic Resources and Secretary of Natural and Economic Resources shall 
have charge of all State forests, and measures for forest fire prevention. (1925, 
CAE Panee loover Lee esse 20, 50:) 

Editor’s Note. — The 1973 amendment, ‘Board’ and “Secretary of Natural and 
effective July 1, 1974, substituted ‘‘Department Economic Resources” for “Director.” 
of Natural and Economic Resources’ for _ 


§ 113-23. Control of Mount Mitchell Park and other State parks. — The 
Department of Natural and Economic Resources shall have the control and 
management of Mount Mitchell Park and of any other parks which have been 
or may be acquired by the State as State parks. (1925, c. 122, s. 28; 1973, c. 1262, 
s. 28.) 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources’ for 
effective July 1, 1974, substituted ““Department “Board.” 


§ 113-24. Protection of waterfowl food growing in public waters. — 
The Secretary of Natural and Economic Resources shall have absolute control 
and authority over all the aquatic plant foods or other waterfowl food growing 
in the public waters of North Carolina. None of same shall be sold, transported 
or shipped from the State except by permission in writing obtained from the 
Secretary of Natural and Economic Resources. Any person, firm or corporation 
violating the provisions of this section shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not less than one hundred dollars ($100.00) 
nor more than five hundred dollars ($500.00) or imprisoned not less than 90 days 
nor more than six months, or both such fine and imprisonment, in the discretion 
of the court. (1935, c. 135; 1941, ¢: 205; 1973, c. 1262, s. 86.) 

Editor’s Note..— The 1973 amendment, “Director of the State Department of 
effective July 1, 1974, substituted “Secretary of | Conservation and Development.” 

Natural and Economic’ Resources’ for 


§ 113-26.1. Bureau of Mines; mineral museum. — The Governor and the 
Council of State are hereby authorized, in their discretion and at such times as 
the development of the mineral resources and the expansion of minin 
operations in the State justify and make reasonably necessary, to create an 
establish as a part of the Department of Natural and Economic Resources a 
Bureau of Mines, or a mineral museum in cooperation with the National Park 
Service, to be located in the western part of the State, with a view to rendering 
such aid and assistance to mining developments in this State as may be helpful 
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in this expanding industry, and to allocate from the Contingency and Emergency 
Fund such funds as may reasonably be necessary for the establishment and 
operation of such Bureau of Mines or mineral museum. 

Upon the creation and establishment of such Bureau of Mines or mineral 
museum as herein authorized, the same shall be operated under such rules and 
regulations as may be adopted by the Department of Natural and Economic 
Resources. (1943, c. 612; 1958, c. 1104, ss. 1-8; 1973, c. 1262, ss. 28, 86.) 

Editor’s Note. — The 1973 amendment, Development” in the first paragraph and for 
effective July 1, 1974, substituted “Department ‘Board of Conservation and Development” in 
of Natural and Economic Resources’ for the second paragraph. 

“Department of Conservation and ; 


§ 113-28. Reimbursement of government for expense of emergency 
conservation work. — When and if, upon the sale of State land or its products, 
the Secretary of Natural and Economic Resources determines that the State has 
derived a direct profit as a result of work on the land sold, or on land the products 
of which are sold, done or to be done, under a project carried on pursuant to 
an act of Congress entitled, “An act for the relief of unemployment through the 
performance of useful public work, and for other purposes” approved March 31, 
1933, one half of such profit from such sale of land, or one half the proceeds 
of the sale of such products, or such lesser amount as may be sufficient, shall 
be applied to or toward reimbursing the United States government for moneys 
expended by it under such act, for the work so done, to the extent and at the 
rate of one dollar ($1.00) per man per day, for the time spent in such work, but 
not exceeding in the aggregate three dollars ($8.00) per acre. The Secretary of 
Natural and Economic Resources shall fix and determine the amount of such 
profit or proceeds. Such one-half part of such proceeds or profits, as the case 
may be, shall be retained by the Department of Natural and Economic 
Resources, or paid over to it by any other authorized agency making the sale, 
to be so retained by such Department until the account of the United States 
government, with respect to such sale, becomes liquidated. Upon completion of 
the sale, the Department of Natural and Economic Resources is hereby 
authorized to settle with the proper federal authority an account fixing the 
amount due the United States government and to pay over to it the amount so 
fixed. The unexpended remainder, if any, of such one-half part of such profit 
or proceeds shall then be paid over or applied by said Department of Natural 
Rad Economic Resources as now authorized and directed by law. This section 
shall not be construed to authorize the sale of State lands or products, but applies 
only to asale now or hereafter authorized by other provisions of law. This section 
is enacted to procure a continuance of the emergency conservation work within 
the State, under such act of Congress. (1935, c. 115; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, and “Department of Natural and Economic 
effective July 1, 1974, substituted “Secretary of | Resources’ for ‘“Department of Conservation 
Natural and Economic Resources’ for and Development.” 

“Director of Conservation and Development” 


ARTICLE 1A. 
Special Peace Officers. 


§ 113-28.1. Designated employees commissioned special peace officers 
by Governor. — Upon application by the Secretary of Natural and Economic 
Resources, the Governor is hereby authorized and empowered to commission as 
special peace officers such of the employees of the Department of Natural and 

conomic Resources as the Secretary may designate for the purpose of 
enforcing the laws, rules and regulations enacted or adopted for the protection, 
preservation and government of State parks, lakes, reservations and other lands 
or waters under the control or supervision of the Department of Natural and 
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Economic Resources. Such employees shall receive no additional compensation 
for performing the duties of special peace officers under this Article. (1947, ec. 


Dit to bor Cell zug. SoU 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Secretary of 
Natural and Economic’ Resources’ for 
“Director of the Department of Conservation 


and Development,” “Secretary” for “Director” 
and “Department of Natural and Economic 
Resources” for “Department of Conservation 
and Development.” 


§ 113-28.2. Powers of arrest. — Any employee of the Department of 
Natural and Economic Resources commissioned as a special peace officer shall 
have the right to arrest with warrant any person violating any law, rule or 
regulation on or relating to the State parks, lakes, reservations and other lands 
or waters under the control or supervision of the Department of Natural and 
Economic Resources, and shall have power to pursue and arrest without warrant 
any person violating in his presence any law, rule or regulation on or relating 
to said parks, lakes, reservations and other lands or waters under the control 
or supervision of the Department of Natural and Economic Resources. (1947, 
GO (ils heen Opec} 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’ for 


§ 113-28.3. Bond required. — Each employee of the State Department of 
Natural and Economic Resources commissioned as a special peace officer under 
this Article shall give a bond with a good surety, payable to the State of North 
Carolina in a sum not less than one thousand dollars ($1,000), conditioned upon 
the faithful discharge of his duty as such peace officer. The bond shall be duly 
approved by and filed in the office of the Commissioner of Insurance, and copies 
of the same, certified by the Commissioner of Insurance, shall be received in 
evidence in all actions and proceedings in this State. (1947, c. 577; 1973, c. 1262, 
s. 86.) 

Editor’s Note. — 

The 1973 amendment, effective July 1, 1974, 
substituted ‘Department of Natural and 


§ 113-28.4. Oaths required. — Before any employee of the Department of 
Natural and Economic Resources commissioned as a special peace officer shall 
exercise any power of arrest under this Article, he shall take the oaths required 
of public officers before an officer authorized to administer oaths. (1947, ¢c. 577; 
19 She? 1202/8260.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources” for 


“Department of Conservation and 


Development.” 


Economic Resources” for “Department of 
Conservation and Development.” 


“Department of Conservation and 


Development.” 


ARTICLE 1B. 
Aviation. 

§ 113-28.5. Legislative intent.—It is the declared intention of the Gen- 
eral Assembly to authorize, subject to the limitations and conditions of this ar- 
ticle, the provision of State aid in the form of loans and grants to the cities, coun- 
ties and public airport authorities of North Carolina for the purposes of plan- 
ning, acquiring, constructing, or improving municipal, county or public authority 
airport facilities; and to authorize related programs of education, promotion and 
long-range planning for such facilities. (1967, c. 1006, s. 1.) 


Editor’s Note. — Session Laws 1967, c. 
1006, s. 2, provides: “There is hereby ap- 
propriated out of the general fund, to the 
Department of Conservation and Develop- 
ment, in addition to all other sums appro- 
priated to said Department, for the pur- 
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pose of carrying out the provisions of this 
act, the sum of two hundred and fifty thou- 
sand dollars ($250,000.00) for the fiscal 
year beginning ou July 1, 1967 and end- 
ing June 30, 1968.” 
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§ 113-28.6. Designation of administering agency. —— The Department of 
Natural and Economic Resources, Commerce and Industry Division, is hereby 
designated as the State agency to carry out the purposes of this Article subject 
to the general supervisory powers of the Secretary and the Department of 
ae and Economic Resources. In exercising such powers the Department 
shall: 

(1) The Department of Transportation and Highway Safety shall promote 
the further development and improvement of air routes, airport 
facilities, seaplane bases, heliports, protect their approaches, and 
stimulate the development of aviation commerce and air facilities. In 
exercising this power, the Department of Transportation and Highway 
Safety shall prepare and develop goals, objectives, standards and 
policies for the most efficient and economical expenditure of such State 
funds as may be appropriated for purposes of this Article. 

(2) Publish and make available to aviation interests, the Federal Aviation 
Agency, and the people of the State generally current information re- 
garding such criteria, standards, and policies. 

(3) Prepare and keep current a State airport plan and submit annual revi- 
sions of that plan to the Federal Aviation Agency. 

(4) Make detailed and thorough study of all applications for State assistance 
authorized herein and make specific recommendations regarding each 
such application to the Department of Natural and Economic Resources 
and to the Federal Aviation Agency. 

(5) Recommend annually, or more often if the Department deems 
necessary, a plan of priorities and allocations of State funds to the 
Department of Natural and Economic Resources. 

(6) Represent the State before all federal agencies and elsewhere where the 

aviation interests of the State may be affected. 

(7) Subject to the availability of funds for the purpose, conduct such pro- 
motional, educational and other programs as may be necessary to keep 
the people of the State properly informed with respect to aviation, 
and to further aeronautics generally throughout the State. 

(8) In exercising the foregoing powers, the Department of Natural and 
Economic Resources shall consult with and seek the advice of the 
committee known as “The Governor’s Aviation Committee.” Such 
committee shall consist of 11 members appointed by the Governor, who 
in making such appointments, shall designate one person from each of 
the es mae | districts of the State. The Governor shall designate 
the chairman. Six members shall be appointed to serve for terms of four 
years each, and five members shall be appointed to serve for terms of 
two years each. Thereafter, upon the expiration of their respective 
terms, the successors of said members shall be appointed for terms of 
four years each. At least four of these members, so appointed, shall 
possess a broad knowledge of aviation and airport development. All 
members appointed to the committee shall serve for the duration of 
their respective terms and until their successors are ap ointed and 
qualified. Any vacancy occurring in the membership of said committee 
because of death, resignation, or otherwise shall be filled by the 
Governor for the unexpired term of such member. Members of the 
committee shall meet twice each year and shall receive as compensation 
for their services seven dollars ($7.00) for each day actually engaged 
in the exercise of the duties of the committee and such travel expenses 
and subsistence allowances as are generally allowed other State 
commissions and boards. (1967, c. 1006, s. 1; 1978, c. 507, s. 5; c. 1262, 
ss. 28, 86; c. 1448, s. 1.) 

Editor’s Note. — The 1973 amendment, of Transportation” tor “State Highway 

effective July 1, 1973, substituted “Board Commission” in subdivision (1). 
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The second 1973 amendment, effective July 
‘1, 1974, substituted “Department of Natural 
and Economic Resources” for “Department of 
Conservation and Development” near the 
beginning, and for “Board of Conservation and 
Development” near the end, of the first 
sentence of the introductory paragraph, and 
substituted “Secretary” for “Director” in that 
sentence. The amendment also substituted 
“Department of Natural and Economic 
Resources” for ‘Board of Conservation and 
Development” in subdivisions (4) and (5) and for 
“Department of Conservation and 
Development” near the beginning of the first 
sentence of subdivision (8). 
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The third 1973 amendment added the first 
sentence of subdivision (1), added “in exercising 
this power, the Department of Trans- 
portation and Highway’ Safety — shall” 
at the beginning of the second _ sen- 
tence of subdivision (1) and © substi- 
tuted “goals, objectives, standards” for 
“standards, criteria,” in that sentence. 

State Government Reorganization.—The 
Governor’s Aviation Committee was trans- 
ferred to the Department of Transporta- 
tion and Highway Safety by § 143A-104, 
enacted by Session Laws 1971, c. 864. 


§ 113-28.7. Activities eligible for State aid. — Loans and grants of State 


funds may be made for the planning, acquisition, construction, or improvement 
of any airport, seaplane base, or heliport owned or controlled, or which will de 
owned and controlled by any city, county or public airport authority acting by 
itself or jointly with any other city or county. An airport, seaplane base, or 
heliport development project or activity eligible for State aid under this Article 
shall also be deemed to include projects such as air navigation facilities, aviation 
easements, and the acquisition of land, lighting, marking, security items, 
terminal improvements, and the elimination of aviation safety hazards. (1967, 
Cul OUG sen LAOS (ee 1l443 (Sic2:) 


Editor’s Note. — The 1973 amendment 
inserted “‘seaplane base, or heliport” in the 
first and second sentences and substituted, at 


terminal improvements, and the elimination of 
aviation safety hazards’ for ‘‘or elimination of 
airport hazards.” 


the end of the second sentence, “security items, 


§ 113-28.8. Limitations on State financial aid. — Grants and loans of 
funds authorized by this Article shall be subject to the following conditions and 
limitations: 

(1) Loans and grants may be for such projects, activities, or facilities as 
would in general be eligible for approval by the Federal Aviation 
Administration or its successor agency or agencies. Further, airport 
terminal and security areas, seaplane bases, and heliports are also 
eligible for State financial aid. 

(2) Loans and grants of State funds shall be limited to a maximum of fifty 
percent (50%) of the nonfederal share of the total cost of any project 
for which aid is requested, and shall be made only for the purpose of 
supplementing such other funds, public or private, as may be available 
from federal or local sources provided; however, using Department of 
Transportation personnel and one hundred Percent (100%) State 
funding in its discretion, the Department of Transportation and 
Highway Safety may purchase, install, and maintain navigational aids 
necessary for the safe, efficient use of airspace, mark serviceable 
runways and taxiways and correct minor safety deficiencies which are 
determined to be hazardous to the flying public. 

(3) Loans and grants of State funds shall be made from General Assembly 
appropriations specifically designated for aviation improvement, and 


from no other source. (1967, c. 
2 CL AAs ack, } 

Editor’s Note. — The 1969 amendment 
added the proviso at the end of subdivision 
(3). 

The first 1973 amendment, effective July 1, 
1974, substituted “Department of Natural and 
Economic Resources” for “Board of 


1006, s..1; 1969, s. 293: 1973 )'c..1262.s: 


Conservation and Development” in subdivision 
(4) as it stood prior to the second 1973 
amendment. 

The second 1973 amendment rewrote the 
section. 
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§ 113-28.9. Sources of State funds. — State financial assistance under this 
Article shall be limited to appropriations of funds made for the purpose by the 
General Assembly to the Department of Natural and Economic Resources, or 
to private funds which may become available to the Department for such 
purpose. (1967, c. 1006, s. 1; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’’ for 


§ 113-28.10. Acceptance, receipt, accounting, and expenditure of State 
and federal funds. — All North Carolina municipalities, counties and public 
oa authorities are hereby authorized to accept, receive, receipt for, disburse 
and expend State funds, and other funds, public and private, which may be made 
available to them to accomplish any purpose of this Article. All federal funds 
accepted and expended by any municipality or county shall be accepted, 
accounted for, and expended according to such terms and conditions as may be 
prescribed by the United States and not inconsistent with State law. All State 
funds accepted by any municipality, county or public airport authority shall be 
accepted, accounted for, and expended according to such terms and conditions 
as may be prescribed by the State Department of Natural and Economic 
Resources. Unless otherwise prescribed by the federal or State agency from 
which funds were made available, the chief financial officer of the municipality, 
county or public airport authority shall deposit all funds received and keep the 
Same in separate funds according to the purpose for which they were received. 
The accounting of all such funds shall be subject to the municipal and county 
fiscal control acts. (1967, c. 1006, 's. 1; 1978, c. 1262, s. 86.) 


Cross Reference.—See Editor’s note to § of Natural and Economic Resources’ for 


113-28.5. “Department of Conservation and 
Editor’s Note. — The 1973 amendment, Development.” 

effective July 1, 1974, substituted “Department 
§ 113-28.11. Receipt of federal grants. — (a) The North Carolina 


Department of Natural and Economic Resources is hereby designated as the 
State agency to accept grants made by the United States, under the “Aviation 
Facilities Expansion Act of 1969” or any substantially similar federal law. The 
Department of Natural and Economic Resources shall have authority to 
disburse said grants in accordance with applicable federal laws and regulations 
and to enter into contracts with the federal government, municipalities, counties 
or airport authorities in connection with said grants. 

(b) The Department of Natural and Economic Resources shall have authority 
to act as agent of any public agency which, either individually or jointly wit.. 
One or more other public agencies, submits to the Secretary of Transportation 
of the United States an application for financial assistance under the provisions 
of the Aviation Facilities Expansion Act of 1969 or any similar federal act. (1969, 
m109''ss.1, 221973,'c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’’ for 


§ 113-28.12. Acquisition of land by Department. — The Department of 
Natural and Economic Resources shall also have authority to acquire by 
purchase, gift, devise, lease, condemnation, or otherwise, any property, real or 
personal, or any interest therein, including easements, necessary to establish 
or develop airports. (1969, c. 1109, s. 3; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’ for 
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ARTICLE 1C. 
Commission on International Cooperatton. 


§§ 113-28.13 to 113-28.16: Repealed by Session Laws 19738, c. 1262, s. 86, 
effective July 1, 1974. 


SUBCHAPTER II. STATE FORESTS AND PARKS. 
ARTICLE 2. 


Acquisition and Control of State Forests and Parks. 


§ 113-29. Policy and plan to be inaugurated by Department of Natural 
and Economic Resources. — The Department of Natural and Economic 
Resources as the Department of Natural and Economic Resources, shall 
inaugurate the following policy and plan looking to the cooperation with private 
and public forest owners in this State insofar as funds may be available through 
legislative appropriation, gifts of money or land, or such cooperation with 
landowners and public agencies as may be available: 


(1) The extension of the forest fire prevention organization to all counties 
in the State needing such protection. 

(2) To cooperate with federal and other public agencies in the restoration 
of forest growth on land unwisely cleared and subsequently neglected. 

(3) To furnish trained and experienced experts in forest management, to 
inspect private forest lands and to advise with forest landowners with 
a view to the general observance of recognized and practical rules of 
growing, cutting and marketing timber. The services of such trained 
experts of the Department must naturally be restricted to those land- 
owners who agree to carry out so far as possible the recommendations 
of said Department. 

(4) To prepare and distribute printed and other material for the use of 
teachers and club leaders and to provide instruction to schools and 
clubs and other groups of citizens in order to train the younger genera- 
tion in the principles of wise use of our forest resources. 


(5) To acquire small areas of suitable land in the different regions of the 
State on which to establish small, model forests which shall be 
developed and used by the said Department of Natural and Economic 
Resources as State demonstration forests for experiment and 
demonstration in forest management. (1939, c. 317, s. 1; 1969, ¢c. 342, 
sale LOTS sce 1Z62 758284 862) 


Editor’s Note. — The 1969 amendment 
inserted, in the opening paragraph, “to be 
known and hereafter designated as the 
North Carolina Forest Service.” 


Division of Forestry, to be known and hereafter 
designated” and for ‘‘North Carolina Forest 
Service’ near the beginning of the introductory 
paragraph and substituted ‘‘Department of 


Natural and Economic’ Resources’ for 
“Department of Conservation and 
Development” in subdivision (5). 


The 1973 amendment, effective July 1, 1974, 
substituted “Department of Natural and 
Economic Resources” for “Department of 
Conservation and Development through the 


§ 113-29.1. Growing of timber on unused State lands authorized. — The 
Department of Administration may allocate to the Department of Natural and 
Economic Resources, for management as a State forest, any vacant and 
unappropriated lands, any marshlands or swamplands, and any other lands title 
to which is vested in the State or in any State agency or institution, where such 
lands are not being otherwise used and are not suitable for cultivation. Lands 
under the supervision of the Wildlife Resources Commission and designated and 
in use as wildlife management areas, refuges, or fishing access areas and lands 
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used as research stations shall not be subject to the provisions of this section. 
The Department of Natural and Economic Resources shall plant 
timber-producing trees on all lands allocated to it for that purpose by the 
Department of Administration. The Secretary of Natural and Economic 
Resources may contract with the appropriate prison authorities for the 
furnishing, upon such conditions as may be agreed upon from time to time 
between such prison authorities and the Secretary of Natural and Economic 
Resources, of prison labor for use in the planting, cutting, and removal of timber 
from State forests which are under the management of the Department of 
Natural and Economic Resources. (1957, c. 584, s. 1; 1969, c. 342, s. 2; 1973, ec. 
1262, ss. 28, 86.) 

Editor’s Note. — The 1969 amendment and Development, through the Forest Service” 
substituted “Forest Service” for “Division in the third sentence, substituted “Secretary of 
of Forestry” in the third sentence and for Natural and Economic’ Resources’ for 
“Forestry Division” in the last sentence. “Director of Conservation and Development” in 

The 1973 amendment, effective July 1, 1974, two places in the fourth sentence, and 
substituted ‘Department of Natural and _ substituted “Department of Natural and 
Economic Resources” for “Department of Economic Resources’ for “Forest Service’ in 
Conservation and Development” in the first the last sentence. 
sentence and for ‘““‘Department of Conservation 


§ 113-30. Use of lands acquired by counties through tax foreclosures 
as demonstration forests. — The boards of county commissioners of the 
various counties of North Carolina are herewith authorized to turn over to the 
said Department of Natural and Economic Resources title to such tax-delinquent 
lands as may have been acquired by said counties under tax sale and as in the 
judgment of the Secretary of Natural and Economic Resources may be suitable 
for the purposes named in G.S. 118-29, subdivision (5). (1939, ¢. 317, s. 2; 1973, 
c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development” and ‘Secretary of Natural and 
of Natural and Economic Resources” for Economic Resources’ for “State Forester.” 


§ 113-31. Procedure for acquisition of delinquent tax lands from 
counties. — In the carrying out of the provisions of G.S. 113-30, the several 
boards of county commissioners shall furnish forthwith on written request of 
the Department of Natural and Economic Resources a complete list of all 
properties acquired by the county under tax sale and which have remained 
unredeemed for a period of two years or more. On receipt of this list the 
Secretary of the Department of Natural and Economic Resources shall have the 
lands examined and if any one or more of these properties is in his judgment 
suitable for the purposes set forth in G.S. 113-30, request shall be made to the 
county commissioners for the acquisition of such land by the Department at a 
price not to exceed the actual amount of taxes due without penalties. On receipt 
of this request the county commissioners shall make permanent transfer of such 
tract or tracts of land to the Department through fee-simple deed or other legal 
transfer, said deed to be approved by the Attorney General of North Carolina, 
and shall then receive payment from the Department as above outlined. (1939, 
Met Se 8) 19163, Le0e, SS-, 20,004) 

Editor’s Note. — The 1973 amendment, Economic Resources” for “State Forester of the 
effective July 1, 1974, substituted “Department Department of Conservation and 
of Natural and Economic Resources” for Development” in the second sentence and 
“Department of Conservation and deleted ‘through the Director of said 
Development” in the first sentence, substituted Department’ following ‘“‘request shall be 
“Secretary of the Department of Natural and made” in the second sentence. 





§ 113-32. Purchase of lands for use as demonstration forests. — Where 
no suitable tax-delinquent lands are available and in the judgment of the 
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Department of Natural and Economic Resources the establishment of a 
demonstration forest is advisable, the Department may purchase sufficient land 
for the establishment of such a demonstration forest at a fair and agreed-upon 
price, the deed for such land to be subject to approval of the Attorney General, 
but nothing in G.S. 113-29 to 1138-33 shall allow the Department of Natural and 
Economic Resources to acquire land under the right of eminent domain. (1939, 
Coo LisS! Sql dima tZOeRslo0F 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’ ior 


§ 113-34. Power to acquire lands as State forests, parks, etc.; donations 
or leases by United States; leases for recreational purposes; rules 
governing public use. — The Governor of the State is authorized upon 
recommendation of the Department of Natural and Economic Resources to 
accept gifts of land to the State, the same to be held, protected, and administered 
by said Department of Natural and Economic Resources as State forests, and 
to be used so as to demonstrate the practical utility of timber culture and water 
conservation, and as refuges for game. Such gifts must be absolute except in 
such cases as where the mineral interest on the land has previously been sold. 
The State Department of Natural and Economic Resources shall have the power 
to purchase lands in the name of the State, suitable chiefly for the production 
of timber, as State forests, for experimental, demonstration, educational, park, 
and protection purposes, using for such purposes any special appropriations or 
FiHas available. The State Department of Natural ved Economic Resources shall 
also have the power to acquire by condemnation under the provisions of Chapter 
40, such areas of land in different sections of the State as may in the opinion 
of the Department of Natural and Economic Resources be necessary for the 
purpose of establishing and/or developing State forests, State parks and other 
areas and developments essential to the effective operation of the State forestry 
and State park activities with which the Department of Natural and Economic 
Resources has been or may be entrusted. Such condemnation proceedings shall 
be instituted and prosecuted in the name of the State of North Carolina, and 
any property so acquired shall be administered, developed and used for 
experiment and demonstration in forest management, for public recreation and 
for such other purposes authorized or required by law: Provided, that before 
any action or proceeding under this section can be exercised, the approval of the 
Governor and Council of State shall be obtained and filed with the clerk of the 
superior court in the county or counties where such property may be situate, 
and until such approval is obtained, the rights and powers conferred by this 
section shall not be exercised. The Attorney General of the State is directed to 
see that all deeds to the State for land mentioned in this section are properly 
executed before the gift is accepted or payment of the purchase money is made. 

The Department of Natural and Economic Resources is further authorized 
and empowered to accept as gifts to the State of North Carolina such forest and 
submarginal farm land acquired by said federal government as may be suitable 
for the purpose of creating and maintaining state-controlled forests, game 
refuges, public shooting grounds, State parks, State lakes, and other 
recreational areas, or to enter into longtime leases with the federal government 
for such areas and administer them with such funds as may be secured from 
their administration in the best interest of longtime public use, supplemented 
by such necessary appropriations as may be made by the General Assembly. The 
Department of Neteel and Economic Resources is further empowered to 
segregate State hunting and fishing licenses, use permits, and concessions and 
other proper revenue secured through the administration of such forests, game — 
refuges, public shooting grounds, State parks, State lakes, and other 
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recreational areas to be deposited in the State treasury to the credit of the 
Department to be used for the administration of these areas. 

The Department of Natural and Economic Resources, with the approval of 
the Governor and Council of State, is further authorized and empowered to enter 
into leases of lands and waters for State parks, State lakes and recreational 
purposes; and the State Department of Natural and Economic Resources may 
construct, operate and maintain on said lands and waters suitable public service 
facilities and conveniences and may charge and collect reasonable fees for 

(1) The erection, maintenance and use of docks, piers and such other 
structures as may be permitted in or on said waters under its own 
regulations; 

(2) Fishing privileges in said waters, provided that such privileges shall be 
extended only to holders of bona fide North Carolina fishing licenses, 
and proviced further that all State fishing laws and regulations are 
complied with. 

The Department of Natural and Economic Resources may make reasonable 
rules and regulations for the operation and use of boats or other craft on the 
surface of the said waters but shall not be authorized to charge or collect fees 
for such operation or use. 

The Department may make reasonable rules for the regulation of the use by 
the public of said lands and waters and of public service facilities and 
conveniences constructed thereon, and said regulations shall have the force and 
effect of law and any violation of such regulations shall constitute a 
misdemeanor and shall be punishable by a fine of not more than fifty dollars 
($50.00) or imprisonment of not more than 30 days. 

The authority herein granted is in addition to other authority now held and 
exercised by the Department of Natural and Economic Resources. (1915, ce. 253, 
MeN S01 o4At OAD, ee 122,18. 227.1 930,,C..020, A941) CLS, Sagl Lo Le Coda. 
Mpa. 1109" 1957, co. 988.is..2, 1965, c.1008,.s.; 15,1973, ¢:1262,.ss. 28, 30.) 


Editor’s Note. — 
The 1973 amendment, effective July 1, 1974, 


substituted “Department of Natural and 
Economic Resources” for ‘Board of 
Conservation and Development” and _ for 


“Board” in the first sentence of the first 
paragraph, for ‘Board of Conservation and 
Development” in the third sentence and near 
the beginning of the fourth sentence of the first 


paragraph and near the beginning of the first 
sentence of the second paragraph, and for 
“Department of Conservation and 
Development” throughout the rest of the 
section. 

Deed Conveying Revolutionary War 
Battle Site to State for Specific Purposes 
Held to Be Absolute—See Roten v. State, 
8 N.C. App. 643, 174 S.E.2d 384 (1970). 


§ 113-35. State timber may be sold by Department of Natural and 
Economic Resources; forest nurseries; control over parks, etc.; operation 
of public service facilities; concessions to private concerns. — Timber and 
other products of such State forest lands may be sold, cut and removed under 
rules and regulations of the Department of Natural and Economic Resources. 
The Department shall have authority to establish and operate forest tree 
nurseries and forest tree seed orchards. Forest tree seedlings and seed from 
these nurseries and seed orchards may be sold to landowners of the State for 

urposes of forestation under rules and regulations of the Department of 
Baral and Economic Resources. When the Secretary of Natural and Economic 
Resources determines that a surplus of seedlings or seed exists, this surplus 
may be sold, and such sale shall be in conformity with the following priority of 
sale: first, to agencies of the federal government for planting in the State of 
North Carolina; second, to commercial nurseries and nurserymen within this 
State; and third, without distinction, to federal agencies, to other states, and to 
recognized research organizations for planting either within or outside of this 
State. The Department shall make reasonable rules for the regulation of the use 
by the public of such and all State forests, State parks, State lakes, game refuges 
and public shooting grounds under its charge, which regulations, after having 
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been posted in conspicuous places on and adjacent to such properties of the State 
and at the courthouse of the county or counties in which such properties are 
situated shall have the force and effect of law and any violation of such 
regulations shall constitute a misdemeanor and shall be punishable by a fine of 
not more than fifty dollars ($50.00) or by imprisonment for not exceeding 30 


days. 

The Department may construct and operate within the State forests, State 
arks, State lakes and any other areas under its charge suitable public service 
acilities and conveniences, and may charge and collect reasonable fees for the 

use of same; it may also charge and collect reasonable fees for: 


(1) The erection, maintenance and use of docks, piers and such other 
structures as may be permitted in or on State lakes under its own 
regulations; 

(2) Hunting privileges on State forests and fishing privileges in State 
forests, State parks and State lakes, provided that such privileges shall 
be extended only to holders of bona fide North Carolina hunting and 
fishing licenses, and provided further that all State game and fish laws 
and regulations are complied with. 

The Department of Natural and Economic Resources may make reason- 
able rules and regulations for the operation and use of boats or other craft on 
the surface of the said waters but shall not be authorized to charge or collect 
fees for such operation or use. 

The Department may also grant to private individuals or companies 
concessions for operation of public service facilities for such periods and upon 
such conditions as the Department of Natural and Economic Resources shall 
deem to be in the public interest. The Department may make reasonable rules 
for the regulations of the use by the public of the public service facilities and 
conveniences herein authorized, which regulations shall have the force and 
effect of law, and any violation of such regulations shall constitute a 
misdemeanor and shall be punishable by a fine of not more than fifty dollars 
($50.00) or by imprisonment for not exceeding 380 days. (1981, c. 111; 1947, ¢c. 697; 
F965, CLOUGH LUOU Me o45e Loot 4 CL ZO a SSitZos OO.) 


Editor’s Note.— first paragraph and the last sentence of the 
The 1969 amendment rewrote the first second paragraph and for “Board of 
paragraph. Conservation and Development” in the first sen- 
The first 1973 amendment rewrote the fourth tence of the third paragraph and substituted 
sentence of the first paragraph. “Secretary of Natural and Economic Resources” 


The second 1973 amendment, effective July for “State Forester” in the fourth sen- 
1, 1974, substituted “Department of Natural tence of the first paragraph. 
and Economic Resources” in two places in the 


§ 113-36. Application of proceeds from sale of products. — All money 
received from the sale of wood, timber, minerals, or other products from the 
State forests shall be paid into the State treasury and to the credit of the 
Department of Natural and Economic Resources; and such money shall be 
expended in carrying out the purposes of this Article and of forestry in general, 
under the direction of the Department of Natural and Economic Resources. 
(191 bei bon Sets Cerie5a61 205 D2 ethos Su 2a Oo Cul Ose Sosa) 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources” for 
effective July 1, 1974, substituted ‘“‘Department ‘Board of Conservation and Development.” 


§ 113-40. Donations of property for forestry or park purposes; 
agreements with federal government or agencies for acquisition. — The 
Department of Natural and Economic Resources is hereby authorized and 
empowered to accept gifts, donations or contributions of land suitable for 
forestry or park purposes and to enter into agreements with the federal 
government or other agencies for acquiring by lease, purchase or otherwise such 
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lands as in the judgment of the Department are desirable for State forests or 
State parks. (1935, c. 430, s. 1; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’’ for 


ARTICLE 2A. 


Forestry Advisory Committee. 


§§ 113-44.1, 113-44.2: Repealed by Session Laws 1973, ¢c. 1262, s. 28, effective 
July 1, 1974. 

Cross Reference. — As to the Forestry 
Council, see 8§ 143B-308 through 143B-310. 


ARTICLE 3. 
Private Lands Designated as State Forests. 


§ 113-47. Duty of the landowners. — The owner or owners, when making 
such written application, shall agree in writing to treat in a conservative manner 
the proposed State forest described in the application, such manner to be in 
accordance with a working plan approved by the Department of Natural and 
Economic Resources; and the owner or owners of such proposed State forest, 
when making such application, shall agree to pay annually into the schooi fund 
of the county wherein such proposed State forest or a part thereof is situated 
one-half cent ('/2¢) for every acre of such proposed State forest situated within 
the county; and if the owner or owners thereafter shall fail to make such annual 
payment, then the declaration of the Governor establishing the said State forest 
shall be null and void to al! intents and purposes. (1909, c. 89, s. 3; C.S., s. 6129; 
MONO. 12, S222;-l9 ioc: 1262,5)S,-86;) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted ““Department Development.” 
of Natural and Economic Resources’’ for 


§ 113-48. Forest rangers appointed. — The Secretary of the Department 
of Natural and Economic Resources may appoint as forest rangers such a man 
or men over 18 years of age as may be recommended for appointment by the 
Owner or owners of such State forest. Such forest rangers are to receive no 
compensation other than that which the owner or owners of the State forest may 
pay to them. (1909, c. 89, s. 4; C.S., s. 6180; 1951, c. 575; 1955, c. 910, s. 1; 1971, 
amizol, s. 1; 1973, c. 1262, ss. 28, 86.) 


Editor’s Note. — The 1971 amendment “Forester of the Department of Conservation 
substituted “18” for “twenty-one” in the and Development” and deleted “with the 
first sentence. approval of the Board of Conservation and 

The 1973 amendment, effective July 1, 1974, Development’ following ‘‘may appoint” in the 
substituted “Secretary of the Department of first sentence. 

Natural and Economic’ Resources’ for 


§ 113-50. Fines imposed.—The minimum fine for any offense mentioned in 
the preceding section (G.S. 113-49) committed within any State forest shall be 
fifty dollars ($50.00) if within the jurisdiction of the district court, and twenty-five 
dollars ($25.00) if within the jurisdiction of the magistrate. (1909, c. 89, s. 6; Gesi 
s. 6132; 1973, c. 108, s. 64.) 

Editor's Note. — The 1973 amendment court” and “the magistrate” for “a justice 
substituted “district court” for “superior of the peace.” 
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ARTICLE 4. 


Protection and Development of Forests; Fire Control. 


§ 113-51. Powers of Department of Natural and Economic Resources. 
— The State Department of Natural and Economic Resources may take such | 
action as it may deem necessary to provide for the prevention and control of | 
forest fires in any and all parts of this State, and it is hereby authorized to enter | 
into an agreement with the Secretary of Agriculture of the United States for © 
the protection of the forested watersheds of streams in this State. (1915, c. 243, 
Sino Suolson oem mae 1915, C. 1262; 8s. 28.) 

Editor’s Note. — The 1973 amendment, ‘Board of Conservation and Development” 
effective July 1, 1974, substituted “Department near the beginning of the section. 
of Natural and Economic Resources’ for 


§ 113-52. Forest rangers. — The Secretary of Natural and Economic 
Resources may appoint one county forest ranger and one or more deputy forest 
rangers in each county of the State in which, after careful investigation, the 
amount of forest land and the risks from forest fires shall, in his judgment, 
warrant the establishment of a forest fire organization. (1915, c. 248, s. 2; C.S., 
pO lode LIZ eG UO omega ss 22-1927 °C.°150)'s.3151935,;'c! 178, 8/17 195 
CYSTS LOTS; Ch E2b ase eo.) 








Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Secretary of 
Natural and Economic’ Resources’ for 
“Forester of the Department of Conservation 
and Development, who shall be called the State 


Forester, and shall be ex officio Statc forest 
ranger’ and deleted “with the approval of the 
Board of Conservation and Development” 
following “‘may appoint” near the beginning of 
the section. 


§ 113-53: Repealed by Session Laws 1978, c. 1262, s. 28, effective July 1, 
1974. 


§ 113-54. Duties of forest rangers; payment of expenses by State and 
counties. — Forest rangers shall have charge of measures for controlling forest 
fires, protection of forests from pests and diseases, and the development and 
improvement of the forests for maximum production of forest products; shall 
make arrests for violation of forest laws; shall post along highways and in other 
conspicuous places copies of the forest fire laws and warnings against fires, 
which shall be supplied by the Secretary of Natural and Economic Resources; 
shall patrol and man lookout towers and other points during dry and dangerous 
seasons under the direction of the Secretary of Natural and Economic 
Resources, and shall perform such other acts and duties as shall be considered 
necessary by the Secretary of Natural and Economic Resources for the purposes 
set out in Articles 4, 4A, and 6A of this Chapter in the protection, development 
and improvement of the forested area of each of the counties within the State. 
No county may be held liable for any part of the expenses thus incurred unless 
specifically authorized by the board of county commissioners under prior written 
agreement with the Secretary of Natural and Economic Resources; 
appropriations for meeting the county’s share of such expenses so authorized 
by the board of county commissioners shall be provided annually in the county 
budget. For each county in which financial participation by the county is 
authorized, the Secretary of Natural and Economic Resources shall keep or 
cause to be kept an itemized account of all expenses thus incurred and shall send 
such accounts periodically to the board of county commissioners of said county; 
upon approval by the board of the correctness of such accounts, the county 
commissioners shall issue or cause to be issued a warrant on the county treasury 
for the payment of the county’s share of such expenditures, said payment to 
be made within one month after receipt of such statement from the Secretary 
of Natural and Economic Resources. Appropriations made by a county for the 
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purposes set out in Articles 4, 4A and 6A of this Chapter in the cooperative forest 
rotection, development and improvement work are not to replace State and 
ederal funds which may be available to the Secretary of Natural and Economic 
Resources for the work in said county, but are to serve as a supplement thereto. 
The funds appropriated to the Department of Natural and Economic Resources 
in the biennial Budget Appropriation Act for the purposes set out in Articles 
4, 4A, and 6A of this Chapter shall not be expended in a county unless that 
county shall contribute at least twenty-five percent (25%) of the total cost of the 
forestry program. (1915, c. 248, s. 4; C.8., s. 6136; 1925, c. 106, s. 1; 1927, c. 150, 
Bee, 1950, c. 178, s. 2; 1943, c. 660; 1947, c. 56,-s. 15 1951) c. 575; 1961, c. 833, 
ert 1905,.C,,o12)°S. 1, 1910, C.. 1202, 8. 80.) 
Editor’s Note. — “Department of Natural and Economic 
The 1973 amendment, effective July 1, 1974, Resources” for “Department of Conservation 
substituted “Secretary of Natural and and Development.” 
Economic Resources’”’ for “State Forester” and 


§ 113-55. Powers of forest rangers to prevent and extinguish fires. — 
Forest rangers shall prevent and extinguish forest fires and enforce all statutes 
of this State now in force or that hereafter may be enacted for the protection 
of forests and woodlands from fire, and they shall have control and direction 
of all persons and apparatus while engaged in extinguishing forest fires. Any 
forest ranger may arrest, without a warrant, any person or persons committing 
a crime in his presence, and bring such person or persons forthwith before a 
magistrate or other officer having jurisdiction, who shall proceed without delay 
to hear, try, and determine the matter. During 2 season of drought the Secretary 
of Natural and Economic Resources may establish a fire patrol in any district, 
and in case of fire in or threatening any forest or woodland the forest ranger 
shall attend forthwith and use all necessary means to confine and extinguish 
such fire. The forest ranger or his deputies may summon any male resident 
between the ages of 18 and 45 years to assist in extinguishing fires, and may 
require the use of horses and other property needed for such purpose; any 
person so summoned, and who is physically able, who refuses or neglects to 
assist or to allow the use of horses, wagons, or other material required, shall 
be guilty of a misdemeanor and upon conviction shall be subject to a fine of not 
less than five dollars ($5.00) nor more than fifty dollars ($50.00). No action for 
trespass shall lie against any forest ranger or person summoned by him for 
crossing or working upon lands of another in connection with his duties as forest 
rn rare 11 .0.5245,5..03.02 9,8: Olois Loeosemmo ss. 12: 0. 240" 192 co 150; 
Bt oli) 6 2)741 005) C..012, Si 2 dod one ts, 00..C..1202, S.. 50.) 

Editor’s Note. — - The second 1973 amendment, effective July 

The 19/3 amendment substituted “magis- 1, 1974, substituted ‘Secretary of Natural and 
trate” for “justice of the peace” in the Economic Resources” for “State Forester.” 
second sentence. 


§ 113-56. Compensation of forest rangers. — Forest rangers shall receive 
compensation from the Department of Natural and Economic Resources at a 
reasonable rate to be fixed by said Department of Natural and Economic 
Resources for the time actually engaged in the performance of their duties; and 
reasonable expenses for equipment, transportation, or food supplies incurred in 
the performance of their duties, according to an itemized statement to be 
rendered the Secretary of Natural and Economic Resources every month, and 
approved by him. Forest rangers shall render to the Secretary of Natural and 

conomic Resources a statement of the services rendered by the men employed 
by them or their deputy rangers, as provided in this Article, within one month 
of the date of service, which bill shall show in detail the amount and character 
of the service performed, the exact duration thereof, the name of each person 
employed, and any other information required by the Secretary of Natural and 
Economic Resources. If said bill be duly approved by the Secretary of Natural 
and Economic Resources, it shal) be re ie direction of the Department of 
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Natural and Economic Resources out of any funds provided for that purpose. 
(1915, c. 248, s. 7; C. S., s. 6188; 1924, c. 60; 1925, c. 106, ss. 1, 3; c. 122, s. 22; 
1947, c. 56, s. 2; 1951, c. 575; 1963, c. 312, s. 3; 1978, c. 1262, ss. 28, 86.) 
Editor’s Note. — Conservation and Development” and _ for 
The 1973 amendment, effective July 1, 1974, ‘‘Board” and substituted ‘Secretary of Natural 
substituted ‘Department of Naturai and and Economic Resources’ for “State Forester.” 
Economic Resources” for “Board _ of 


§ 113-58. Misdemeanor to destroy posted forestry notice.—Any person 
who shall maliciously or wilfully destroy, deface, remove, or disfigure any sign, 
poster, or warning notice, posted by order of the Secretary of Natural and 
Economic Resources, under the provisions of this Article, or any other act which 
may be passed for the purpose of protecting and developing ie forests in this 
State, shall be guilty of a misdemeanor and upon conviction shall be punishable 
by a fine of not less than ten dollars ($10.00) nor more than fifty dollars ($50.00), 
or imprisoned not exceeding 30 days. (1915, c. 243, s. 5; C.5., s. 6140; 1968, c. 
312 Sat olde GL Zone amos 

Editor’s Note. — substituted ‘Secretary of Natural and 

The 1973 amendment, effective July 1, 1974, Economic Resources” for “State Forester.” 


§ 113-59. Cooperation between counties and State in forest protection 
and development. — The board of county commissioners of any county Is 
hereby authorized and empowered to cooperate with the Department of Natural 
and Feonomic Resources in the protection, reforestation, and promotion of 
forest management of their own forests within their respective counties, and 
to appropriate and pay out of the funds under their control such amount as is 
provided in G.S. 118-54. (1921, c. 26; C. S., s. 6140(a); 1925, ¢. 122, s. 22° 19453 
ce. 635; 1963, c. 312, s. 5; 1973, c. 1262, s. 86.) 

Editor’s Note. — Economic Resources” for ‘Department of 

The 1973 amendment, effective July 1, 1974, Conservation and Development.”’ 
substituted ‘Department of Natural and 


§ 113-60. Instructions on forest preservation and development. — It 
shall be the duty of all district, county, township rangers, and all deputy rangers 
provided for in this Chapter to distribute in all of the public schools and high 
schools of the county in which they are serving as such fire rangers all such 
tracts, books, periodicals and other literature that may, from time to time, be 
sent out to such rangers by the State and federal forestry agencies touching 
or dealing with forest preservation, development, and forest management. 

It shall be the duty of the various rangers herein mentioned under the 
direction of the Secretary of Natural and Economic Resources, and the duty of 
the teachers of the various schools, both public and high schools, to keep posted 
at some conspicuous place in the various classrooms of the school buildings such 
appropriate bulletins and posters as may be sent out from the forestry agencies 
herein named for that purpose and keep the same constantly before their pupils; 
and said teachers and rangers shall prepare lectures or talks to be made to the 
pupils of the various schools on the subject of forest fires, their origin and their 
destructive effect on the plant life and tree life of the forests of the State, the 
development and scientific management of the forests of the State, and shall 
be prepared to give practical instruction to their pupils from time to time and 
as often as they shall find it possible so to do. (1925, c. 61, s. 3; 1951, c. 575; 1963, 
C312 Bi Or 973) C1262 48 830;) 

Editor’s Note. — substituted “Secretary of Natural and 
The 1973 amendment, effective July 1, 1974, | Economic Resources’ for “State Forester.” 


§ 113-60.1. Authority of Governor to close forests and woodlands to 
hunting, fishing and trapping. — During periods of protracted drought or 
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when other hazardous fire conditions threaten forest and water resources and 
appear to require extraordinary precautions, the Governor of the State, upon 
the joint recommendation of the Secretary of Natural and Economic Resources 
and the Executive Director of the North Carolina Wildlife Resources 
Commission, may by official proclamation: 


(1) Close any or all of the woodlands and inland waters of the State to 
seer fishing and trapping for the period of the emergency. 

(2) Forbid for the cere of the emergency the building of campfires and 
the burning of brush, grass or other debris within 500 feet of any 
woodland in any county, counties, or parts thereof. 

(3) Close for the period of the emergency any or all of the woodlands of 
the State to such other persons and activities as he deems proper under 
the circumstances, except to the owners or tenants of such property 
and their agents and employees, or persons holding written permission 
from any owner or his recognized agent to enter thereon for any lawful 
purpose other than hunting, fishing or trapping. (1958, c. 305; 1973, c. 
1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 
Natural and Economic’ Resources’ for 


§ 113-60.2. Publication of proclamation; annulment thereof. — Such 
proclamation shall become effective 24 hours after certified time of issue, and 
Shall be published in such newspapers and posted in such places and in such 
manner as the Governor may direct. It shall be annulled in the same manner 
by another proclamation by the Governor when he is satisfied, upon joint 
recommendation of the Secretary of Natural and Economic Resources and the 
Executive Director of the North Carolina Wildlife Resources Commission, that 
the period of the emergency has passed. (19538, c. 805; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted ‘‘Secretary of | and Development.” 

Natural and Economic Resources’ for 


ARTICLE 4A. 
Protection of Forest against Insect Infestation and Disease. 


§ 113-60.4. Purpose and intent. — The purpose of this Article is to place 
within the Department of Natural and Economic Resources, the authority and 
responsibility for investigating insect infestations and disease infections which 
affect stands of forest trees, the devising of control measures for interested 
landowners and others, and taking measures to control, suppress, or eradicate 
outbreaks of forest insect pests and tree diseases. (1953, c. 910; 1969, ¢. 342, s. 
BLOTS, c) 1262088. 28-86. 


Editor’s Note. — The 1969 amendment substituted ‘Department of Natural and 
substituted “North Carolina Forest Ser- Economic Resources” for “Department of 
vice” for “Division of Forestry.” Conservation and Development, North 


The 1973 amendment, effective July 1, 1974, Carolina Forest Service.” 


§ 113-60.5. Authority of the Department of Natural and Economic 
Resources. — The authority and responsibility for carrying out the purpose, 
intent and. provisions of this Article are hereby delegated to the Department of 
Natural and Economic Resources. The administration of the provisions of this 
Article, shall be under the general supervision of the Secretary of Natural and 
Economic Resources. The provisions of this Article shall not abrogate or change 
any power or authority as may be vested in the North Carolina Department of 
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GENERAL STATUTES OF NORTH CAROLINA 


§ 113-60.8 


Agriculture under existing statutes. (1953, c. 910; 1969, c. 342, s. 3; 1973, c. 1262, 


ss. 28, 86.) 

Editor’s Note. — The 1969 amendment 
substituted “North Carolina Forest Ser- 
vice” for “Division of Forestry.” 

The 1973 amendment, effective July 1, 1974, 
substituted ‘Department of Natural and 
Economic Resources” for ‘Department of 
Conservation and Development, North 


Carolina Forest Service” in the first sentence 
and deleted ‘‘by the State Forester” following 
“shall be’’ and substituted “Secretary of 
Natural and Economic Resources” for 
“Director of the Department of Conservation 
and Development” in the second sentence. 


§ 113-60.6. Definitions. — As used in this Article, unless the context clearly 


requires otherwise: 


(4) “Infection” means attack by any disease affecting forest trees which 
is declared by the Secretary of Natural and Economic Resources to be 


dangerously injurious thereto. 


(5) “Infestation” means attack by means of any insect, which is by the 
Secretary of Natural and Economic Resources declared to be 
dangerously injurious to forest trees. (1958, c. 910; 1973, c. 1262, s. 86.) 


Editor’s Note. — The 1973 amendment, 


effective July 1, 1974, substituted “Secretary of 


Natural and Economic Resources”’ for ‘State 
Forester’ in subdivisions (4) and (5). 


As the rest of the section was not changed by 
the amendment, only the _ introductory 
language and subdivisions (4) and (5) are set 
out. 


§ 113-60.7. Action against insects and diseases. — Whenever the 


Secretary of Natural and Economic Resources, or his agent, determines that 
there exists an infestation of forest insect pests or an infection of forest tree 
diseases, injurious or potentially injurious to the timber or forest trees within 
the State of North Carolina, and that said infestation or infection is of 
such a character as to be a menace to the timber or forest growth of the 
State, the Secretary of Natural and Economic Resources shall declare the 
existence of a zone of infestation or infection and shall declare and fix 
boundaries so as to definitely describe and identify said zone of infestation 
or infection, and the Secretary of Natural and Economic Resources or his 
agent, shall give notice in writing by mail or otherwise to each forest land- 
owner within the designated control zone advising him of the nature of the 
infestation or infection, the recommended control measures, and offer him 
technical advice on methods of carrying out controls. (1953, c. 910; 1973, e. 
1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Secretary of 


Natural and Economic Resources’”’ for “State 
Forester.” 


§ 113-60.8. Authority of Secretary of Natural and Economic Resources 
and his agents to go upon private land within ccntrol zones. — The 
Secretary of Natural and Economic Resources or his agents shall have the power 
to go upon the land within any zone of infestation or infection and take measures 
to control, suppress or eradicate the insect, infestation or disease infection. If 
any person refuses to allow the Secretary of Natural and Economic Resources 
or his agents to go upon his land, or if any person refuses to adopt adequate 
means to control or eradicate the insect, infestation or disease infection, the 
Secretary of Natural and Economic Resources may apply to the superior court 
of the county in which the land is located for an injunction or other appropriate 
remedy to restrain the landowner from interfering with the Secretary of Natural 
and Economic Resources or his agents in entering the control zone and adopting 
measures to control, suppress or eradicate the insect infestation or disease 
infection, provided the cost of court or control thereof shall not be a liabilit 
against the forest landowner nor constitute a lien upon the real property of suc 
infested area. (1953, c. 910; 1973, c. 1262, s. 86.) 


Editor’s Note. — The 1973 amendment, Natural and Economic Resources” for “State 
effective July 1, 1974, substituted “Secretary of | Forester.” . 
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§ 113-60.9. Cooperative agreements. — In order to more effectively carry 
out the purposes of this Article, the Department of Natural and Economic 
Resources is hereby authorized to enter into cooperative agreements with the 
federal government and other public and private agencies, and with the owners 
of forest lund. (19538, c. 910; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, “Department of Conservation and 
effective July 1, 1974, substituted ‘Department Development.” 
of Natural and Economic Resources’ for 


§ 113-60.10. Annulment of control zone. — Whenever the Secretary of 
Natural and Economic Resources determines that the forest insect or disease 
control work within a designated control zone is no longer necessary or feasible, 
then the Secretary of Natural and Economic Resources shall declare the zone 
of infestation or infection no longer pertinent to the purposes of this Article and 
such zone will then no longer be recognized. (19538, c. 910; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, Natural and Economic Resources” for ‘State 
effective July 1, 1974, substituted “Secretary of Forester.” 


ARTICLE 4B. 
Southeastern Interstate Forest Fire Protection Compact. 


§ 113-60.14. Compact administrator; North Carolina members of 
advisory committee. — The Secretary of Natural and Economic Resources is 
hereby designated as compact administrator for this State and shall consult with 
like officials of the other member states and shall implement cooperation 
between such states in forest fire prevention and control. 

At some time before the adjournment of each regular session of the General 
Assembly, the Governor shall choose one person from the membership of the 
House of Representatives, and shall choose one person from the membership 
of the Senate, who shall serve on the advisory committee of the Southeastern 
Interstate Forest Fire Protection Compact as provided for in Article III of said 
compact. At the time of the selection of the House and Senate members of such 
-advisory committee, the Governor shall choose one alternate member from the 
House of Representatives and one from the Senate who shall serve on such 
advisory committee in case of the death, absence or disability of the regular 
members so chosen. (1955, c. 808, s. 4; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, Natural and Economic Resources”’ for “State 
effective July 1, 1974, substituted ‘Secretary of | Forester.” 


§ 113-60.15. Agreements with noncompact states. — The Department of 
Natural and Economic Resources is hereby authorized to enter into written 
agreements with the State forest fire control agency of any other state or any 

rovince of Canada which is party to a regional forest fire protection compact. 

he provisions of any written agreement entered into pursuant to this Article 
shall be substantially in the form of the authority heretofore granted under the 
provisions of this Article, Southeastern Interstate Forest Fire Protection 
mompact. (1971, c. 1171; 1973,.c. 1262, s..28.) 


Editor’s Note. — The 1973 amendment, ‘North Carolina Forest Service, with the prior 
effective July 1, 1974, substituted “Department approval of the Board of Conservation and 
of Natural and Economic Resources’ for Development” at the beginning of the section. 

ARTICLE 95. 
Corporations for Protection and Development of Forests. 


§ 113-61. Private limited dividend corporations may be formed. — 
ree or more persons, who associate themselves by an agreement in writing 
for the purpose, may become a private limited dividend corporation to finance 
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and carry out projects for the protection and development of forests and for such | 
other related purposes as the Secretary of Natural and Economic Resources 
shall approve, subject to all the duties, restrictions and liabilities, and possessing 
all the rights, powers, and privileges, of corporations organized under the 
general corporation laws of the State of North Carolina, except where such 
provisions are in conflict with this Article. (19383, c. 178, s. 1; 1973, ce. 1262, s. } 
86.) | 
Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 
Natural and Economic’ Resources’ for 


§ 113-62. Manner of organizing. — A corporation formed under this Article | 
shall be organized and incorporated in the manner provided for organization of — 
corporations under the general corporation laws of the State of North Carolina, © 
except where such provisions are in conflict with this Article. The certificate of | 
organization of any such corporation shall contain a statement that it is © 
organized under the provisions of this Article and that it consents to be and shall | 
be at all times subject to the rules, regulations and supervision of the Secretary 
of Natural and Economic Resources, and shall set forth as or among its purposes 
the protection and development of forests and the purchase, acquisition, sale, 
conveyance and other dealing in the same and the products therefrom, subject 
to the rules and regulations from time to time imposed by the Secretary of 
Natural and Economic Resources. (1938, c. 178, s. 2; 1978, ¢. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.”’ 

Natural and Economic Resources’ for 





§ 113-63. Directors. — There shall not be less than three directors, one of 
whom shall always be a person designated by the Secretary of Natural and 
Economic Resources, which one need not be a stockholder. (19383, ¢. 178, s. 3; 
1978 /e.'1262,°S.) 863) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.”’ 

Natural and Economic’ Resources’ for 


§ 113-64. Duties of supervision by Secretary of Natural and Economic 
Resources. — Corporations formed under this Article shall be regulated by the 
Secretary of Natural and Economic Resources in the manner provided in this 
Article. RE and other expenses incurred by him in the discharge of the 
duties imposed upon him by this Article shall be charged to, and paid by, the 
particular corporation or corporations on account of which such expenses are 
incurred. His general expenses incurred in the discharge of such duties, which 
cannot be fairly charged to any particular corporation or corporations, shall be 
charged to and paid by, all the corporations then organized and existing under 
this Article pro rata according to their respective stock capitalizations. The 
Secretary of Natural and Economic Resources shail: 


(1) From time to time, amend, and repeal rules and regulations for carry 
into effect the provisions of this Article and for the protection an 
development of forests subject to its jurisdiction. 


(2) Order all corporations organized under this Article to do such acts as 
may be necessary to comply with the provisions of law and the rules 
and regulations adopted by the Secretary of Natural and Economic 
Resources, or to refrain from doing any acts in violation thereof. 

(3) Keep informed as to the general condition of all such corporations, their 
capitalization and the manner in which their property is permitted, 
operated or managed with respect to their compliance with all — 
Se Rett of law and orders of the Secretary of Natural and Economic 

esources. 
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(4) Require every such corporation to file with the Secretary of Natural and 
Economic Resources annual reports and, if the Secretary of Natural 
and Economic Resources shall consider it advisable, other periodic and 
special reports, setting forth such information as to its affairs as the 

Secretary of Natural and Economic Resources may require. (1938, ¢. 
178, s. 4; 1978, c. 1262, s. 86.) 

_ Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and Economic Resources’ for 


§ 113-65. Powers of Secretary. — The Secretary of Natural and Economic 
Resources may: 

(2) In his discretion prescribe uniform methods and forms of keeping 
accounts, records and books to be observed by such corporation, and 
prescribe by order accounts in which particular outlays and receipts are 
to be entered, charged or credited. The Secretary of Natural and 
Economic Resources shall not, however, have authority to require any 
revaluation of the real property or other fixed assets of suc 
corporations, but he shall allow proper charges for the depletion of 
timber due to cutting or destruction. 

11973, Cink 262).8:. 86.) 


Editor’s Note. — The 1973 amendment, and Development” in the introductory 
effective July 1, 1974, substituted “Secretary of language and in subdivision (2). 
Natural and Economic’ Resources” for As subdivisions (1) and (3) were not changed 


“Director of the Department of Conservation by the amendment, they are not set out. 





§ 113-66. Provision for appeal by corporations to Governor. — If any 
corporation organized under this Article 1s issatisfied with or aggrieved at any 
regulation, rule or order imposed upon it by the Secretary of Natural and 
Economic Resources, or any valuation or appraisai of any of its property made 
by the Secretary of Natural and Economic Resources, or any failure of or re- 
fusal by the Secretary of Natural and Economic Resources to approve of or 
consent to any action which it can take only with such approval or consent, it 
may appeal to the Governor by filing with him a claim of appeal upon which 
the decision of the Governor shall be final. Such determination, if other than 
a dismissal of the appeal shall be set forth by the Governor in a written 
mandate to the Secretary of Natural and Economic Resources, who shall abide 
thereby and take such action as the same may direct. (1933, c. 178, s. 6; 1978, 
c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and Economic Resources” for 


§ 113-68. Issuance of securities restricted. — No such corporation shall 
issue stock, bonds or other securities except for money, timberlands, or interests 
therein, located in the State of North Carolina or other property, actually 
received, or services rendered, for its use and its lawful purposes. Timberlands, 
or interests therein, and other property or services so accepted therefor, shall 
be upon a valuation enkoved by the Secretary of Natural and Economic 
Resources. (1933, c. 178, s. 8; 1973, ce. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of and Development.” 

Natural and Economic Resources’ for 


§ 113-70. Earnings above dividend requirements payable to State. — _ 
Any earnings of such corporation in excess of the amounts necessary to pay 
dividends to stockholders at the rate set forth in G.S. 113-67 shall be paid over 
to the State of North Carolina prior to the dissolution of such corporation. Net 
income or net losses (determined in such manner as the Secretary of Natural 
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and Economic Resources shall consider properly to show such income or losses) 
from the sale of the capital assets of such corporation, whether such sale be upon 
dissolution or otherwise, shall be considered in determining the earnings of such 
corporation for the purposes of this section. In determining such earnings | 
unrealized appreciation or depreciation of real estate or other fixed assets shall 
not be considered. (1933, c. 178, s. 10; 1973, ce. 1262, s. 86.) | 
Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 
Natural and Economic’ Resources’ for 


§ 113-71. Dissolution of corporation. — Any such corporation may be 
dissolved at any time in the manner provided by and under the provisions of the — 
general corporation laws of the State of North Carolina, except that the court 
shall dismiss any petition for dissolution of any such corporation filed within 20 — 
years of the date of its organization unless the same is accompanied by a 
certificate of the Secretary of Natural and Economic Resources consenting to | 
Such dissolutions (193, ¢. 178,°s:115 1973, c. 1262;s: 86.) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and Economic’ Resources’ for 


§ 113-72. Cutting and sale of timber. — Any such corporation may cut and 
sell the timber on its lands or permit the cutting thereof, but all such cuttings © 
shall be in accordance with the regulations, restrictions and limitations imposed 
by the Secretary of Natural and Economic Resources, who shall impose such 
regulations, restrictions and limitations with respect thereto as may reasonably 
conform to the accepted custom and usage of good forestry and forest economy, 
taking into consideration the situation, nature and condition of the tract so cut 
or to be cut, and the financial needs of such corporation from time to time. (1933, 
Caine seele Loon. 1202: S.'o67) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and Economic’ Resources’ for 


§ 113-73. Corporation may not sell or convey without consent of 
Secretary, or pay higher interest rate than 6%. — No such corporation shall: 
(1) Sell, assign or convey any real property owned by it or any right, title 
or interest therein, except upon notice to the Secretary of Natural and 
Economic Resources of the terms of such sale, transfer or assignment, 
and unless the Secretary of Natural and Economic Resources shall 
consent thereto, and if the Secretary of Natural and Economic 
Resources shall require it, unless the purchaser thereof shall agree that 
such real estate shall remain subject to the regulations and supervision 
of the Secretary of Natural and Economic Resources for such period 

as the latter may require; 

(2) Pay interest returns on its mortgage indebtedness at a higher rate than 
six per centum (67%) per annum without the consent of the Secretary 
of Natural and Economic Resources; 

(8) paca ds any real property without first having obtained the consent 
of the Secretary of Natural and Economic Resources. (1933, ¢. 178, s. 
13; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 
Natural and Economic Resources’ for 









§ 113-74. Power to borrow money limited. — Any such corporation 
formed under this Article may, subject to the approval of the Secretary of 
Natural and Economic Resources, borrow funds and secure their payment 
thereof by note or notes and mortgage or by the issue of bonds under a trust 
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indenture. The notes or bonds so issued and secured and the mortgage or trust 
indenture relating thereto may contain such clauses and provisions as shall be 
approved by the Secretary of Natural and Economic Resources, including the 
right to enter into possession in case of default; but the operations of the 
mortgagee or receiver entering in such event or of the purchaser of the property 
upon foreclosure shall be subject to the regulations of the Secretary of Natural 
and Economic Resources for such period as the mortgage or trust indenture may 
specify. (1933, c. 178, s. 14; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 
Natural and Economic’ Resources” for 


§ 113-75. Secretary to approve development of forests. — No project for 
the protection and development of forests proposed by any such corporation 
shall be undertaken without the approval. of the Secretary of Natural and 
Economic Resources, and such approval shall not be given unless: 

(1) The Secretary of Natural and Economic Resources shall have received 
a statement duly executed and acknowledged on behalf of the 
corporation Hee te such project, in such adequate detail as the 
Secretary of Natural and Economic Resources shall require of the 
activities to be included in the project, such statement to set forth the 
proposals as to 
a. Fire prevention and protection, 

b. Protection against insects and tree diseases, 

c. Protection against damage by livestock and game, 

d. Means, methods and rate of, and restrictions upon, cutting and other 
utilization of the forests, and 

e. Planting and spacing of trees. 

(2) There shall be submitted to the Secretary of Natural and Economic 
Resources a financial plan satisfactory to him setting forth in detail the 
amount of money needed to carry out the entire project, and how such 
sums are to be allocated, with adequate assurances to the Secretary 
of Natural and Economic Resources as to where such funds are to be 
secured. 

(3) The Secretary of Natural and Economic Resources shall be satisfied that 
the project gives reasonable assurance of the Yat of the forests 
favored on a sustained-yield basis except insofar as the Secretary of 
Natural and Economic Resources shall consider the same impracticable. 

(4) The corporation proposing such project shall agree that the project shall 
at all times be subject to the supervision and inspection of the Secretary 
of Natural and Economic Resources, and that it will at all times comply 
with such rules and regulations concerning the project as the Secretary 
of Natural and Economic Resources shall from time to time impose. 
ivsoat rips lo. lo lonCetA02 15.400.) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and LEconomic Resources” for 


§ 113-76. Application of corporate income. — The gross annual income 
of any such corporation, whether received from sales of timber, timber 
operations, stumpage permits or other sources, shall be applied as follows: first, 
to the payment of all fixed charges, and all operating and maintenance charges 
and expenses including taxes, assessments, Insurance, amortization charges in 
amounts approved by the Secretary of Natural and Economic Resources to 
amortize mortgage or other indebtedness and reserves essential to operation; 
second, to surplus, and/or to the payment of dividends not exceeding the 


261 


§ 113-77 GENERAL STATUTES OF NORTH CAROLINA § 113-81.1 : 


maximum fixed by this Article; third, the balance, if any, in reduction of debts. : 
(1933.6. 1787s) 16::1078, cr 12628. 362) 
Editor’s Note. — The 1973 amendment, ‘‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” ; 
Natural and Economic’ Resources’ for 


§ 113-77. Reorganization of corporations. — Reorganization of 
corporations organized under this Article shall be subject to the supervision of — 
the Secretary of Natural and Economic Resources and no such reorganization | 
shall be had without the authorization of the Secretary of Natural and Economic — 
Resources. (1935).c. LiS;seetioiorc. 1262" s:"86.) 

Editor’s Note. — The 1973 amendment, ‘Director of the Department of Conservation 
effective July 1, 1974, substituted “Secretary of | and Development.” 

Natural and Economic Resources’ for 


ARTICLE 6. 
Fishing Generally. 


§ 113-78. Fishing in lakes partially in another state.—(a) Notwith- 
standing any other provision of law, or any rule or regulation of the North Caro- 
lina Wildlife Commission, it shall be lawful for any person who is a resident of a 
state adjoining North Carolina and who has in his possession a current valid 
fishing license issued by the state of his residence to fish in any lake or impound- 
ment of water which lies partially in his state of residence and partially in this State. 

(b) This section shall apply only to lakes and impoundments of water lying 
partially in this State and a state adjoining this State. 

(c) This section shall apply only to persons fishing from boats. 

(d) This section shall apply only to residents of a state which extends similar 
privileges to residents of North Carolina fishing in such state. (1971, c. 131, ss. 
1-4.) 


Editor’s Note.—Session Laws 1971, c. 
131, adding this section, is effective July 


1, 1971. 
ARTICLE 6A. 
Forestry Services and Advice for Owners and Operators 
of Forest Land. 
§ 113-81.1. Authority to render scientific forestry services. — The 


Department of Natural and Economic Resources is hereby authorized to 
designate, upon request, forest trees of forest landowners and forest operators 
for sale or removal, by blazing or otherwise, and to measure or estimate the 
volume of same under the terms and conditions hereinafter provided. The 
Department is also authorized to cooperate with landowners of the State and 
with counties, municipalities and State agencies by making available forestr 
services consisting of specialized equipment and operators, or by renting ia 
equipment, and to perform such labor and services as may be necessary to carry 
out approved forestry practices, including site preparation, forest planting, 
prescribed burning, and other appropriate forestry practices. For such services 
or rentals, a reasonable fee, representing the Secretary of Natural and Economic 
Resources’ estimate of not less than the costs of such services or rentals shall ~ 
be charged, provided however, when the Secretary of Natural and Economic ~ 
Resources deems it in the public interest, said services may be provided without — 
charge, for the purpose 5 encouraging the use of approved scientific forestry — 
practice on the private or other forest lands within the State, or for the purpose i 
of providing practical demonstrations of said practices. Receipts from these — 
activities and rentals shall be credited to the budget of the encore of 
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Natural and Economic Resources for the furtherance of these activities. (1947 
meoo4, 8. 1:°1969/'c.°342)-s; 3;'¢. 844: 1973, c. 1262, 'ss.28, 86.) 


Editor’s Note. — Session Laws 1969, c. 
344 added all of this section following the 
first sentence. “North Carolina Forest Ser- 
vice” has been substituted for “Forestry 
Division” near the end of the amended 
section pursuant to Session Laws 1969, c. 
342. 


Development” in the first sentence, substituted 


“Secretary of Natural and Economic 
Resources’”’ for ‘State Forester’s’” and 
“Secretary of Natural and Economic 


Resources” for ‘State Forester and the Board 
of Conservation and Development” in the third 
sentence and substituted ‘Department of 


The 1973 amendment, effective July 1, 1974, Natural and Economic Resources’ for 
substituted “Department of Natural and ‘Department of Conservation and 
Economic Resources” for ‘North Carolina Development, North Carolina Forest Service” 
Department of Conservation and_ in the last sentence. 


§ 113-81.2. Services under direction of Secretary of Natural and 
Economic Resources; compensation; when services without charge. — 
The administration of the provisions of this Article shall be under the direction 
of the Secretary of Natural and Economic Resources. The Secretary of Natural 
and Economic Resources, or his authorized agent, upon receipt of a request from 
a forest landowner or operator for technical forestry assistance or service, ma 
designate forest trees for removal for lumber, veneer, poles, piling, pulpwood, 
cordwood, ties, or other forest products by blazing, spotting with paint or 
otherwise designating in an approved manner; he may measure or estimate the 
commercial volume contained in the trees designated; he may furnish the 
landowner or operator with a statement of the volume of the trees so designated 
and estimated; he may assist in finding a suitable market for the products so 
designated, and he may offer general forestry advice concerning the 
management of the forest. 

For such designating, measuring or estimating services the Secretary of 
Natural and Economic Resources may make a charge, on behalf of the 
Department of Natural and Economic Resources, in an amount not to exceed 
five percent (5%) of the sale price or fair market value of the stumpage so 
designated and measured or estimated. Upon receipt from the Secretary of 
Natural and Economic Resources of a statement of such charges, the landowner 
or operator or his agent shall make payment to the Secretary of Natural and 
Economic Resources within 30 days. 

In those cases where the Secretary of Natural and Economic Resources deems 
it desirable to so designate and measure or estimate trees without charge, such 
services shall be given for the purpose of encouraging the use of approved 
scientific forestry principles on the private or other forest lands within the State, 
and to establish practical demonstrations of said principles. (1947, c. 384, s. 2; 
#973, -c) 1262,.s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Secretary of 
Natural and Economic Resources’ for ‘State 


Forester” and ‘Department of Natural and 
Economic Resources” for ‘Department of 
Conservation and Development.” 


§ 113-81.3. Deposit of receipts with State treasury. All moneys paid 
to the Secretary of Natural and Economic Resources for services rendered under 
the provisions of this Article shall be deposited into the State treasury to the 
credit of the Department of Natural and Economic Resources. (1947, c. 384, s. 
S-1075, C. 1262, .s. 86.) 





Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Secretary of 
Natural and Economic Resources” for ‘‘State 


Forester” and “Department of Natural and 
Economic Resources’ for ‘Department of 
Conservation and Development.” 
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SUBCHAPTER IIA. DISTRIBUTION AND SALE OF HUNTING, 
FISHING AND TRAPPING LICENSES. 


ARTICLE 6B. 


License Agents. 


§ 113-81.5. Definitions. — When used in this Article: 

(1) The word “Wildlife Resources Commission” or the phrase “Wildlife 
Resources Commission” means the North Carolina Wildlife Resources 
Commission. 

(LOTS SEM LZOA Stas) 

Editor’s Note. — The 1973 amendment, As the rest of the section was not changed by 
effective July 1, 1974, inserted “Wildlife the amendment, only the _ introductory 
Resources” preceding “Commission” the first language and subdivision (1) are set out. 
time the word appears in subdivision (1). 


§ 113-81.6. Duty of Wildlife Resources Commission. — The Wildlife 
Resources Commission is hereby authorized and directed to relieve all wildlife 
protectors of responsibility for the distribution of licenses to license agents and 
of accountability for the proceeds of the sale thereof as soon as may be 
practicable after July 1, 1962; provided, however, the Wildlife Resources 
Commission may require the services of any wildlife protector for the purpose 
of implementing the provisions of this Article, for purposes of investigation and 
inspection of any hunting and fishing license agent or any applicant for the 
position of hunting and fishing license agent, and for the purpose of delivering 
licenses to any agent in any case of emergency. (1961, c. 352, s. 3; 1973, c. 1262, 
Oe b 59) 

Editor’s Note. — The 1973 amendment, Resources Commission” for “Commission’’ in 
effective July 1, 1974, substituted “Wildlife the proviso. 


§ 113-81.8. Duties of Executive Director of Wildlife Resources 
Commission. — The Executive Director cf the Wildlife Resources Commission 
shall: 

(1) Assist the Wildlife Resources Commission with such investigation of 
applicants for the position of hunting and fishing license agent as may 
be necessary to determine whether they meet the requirements of this 
Article and such additional standards as may be fixed by the Wildlife 
Resources Commission. 

(5) Relieve any hunting and fishing license agent, subject to the regulations 
of the Wildlife Resources Commission, of accountability for unsold — 
licenses or the proceeds of sold licenses when it has been made to 
appear to his satisfaction that such licenses or the proceeds from the 
sale thereof have become lost or destroyed by reason of a cause or 
SeEh beyond the control of such agent. (1961, ¢. 852, s. 5; 1973, ec. 1262, 
Suh ss. 

Editor’s Note. — The 1973 amendment, As the other subdivisions were not changed 
effective July 1, 1974, substituted “Wildlife by the amendment, they are not set out. 
Resources Commission” for ‘Commission’ in 
subdivisions (1) and (5). 


§ 113-81.9. Qualifications of license agents. — In addition to such 
minimum standards as may be fixed by the Wildlife Resources Commission, 
applicants for appointment as State hunting and fishing license agent shall be 
required to produce satisfactory evidence of their financial responsibility. No — 
person, firm or corporation shall be appointed as a hunting and fishing license 
agent unless the character, reputation, and capabilities of the applicant, by 
whatever means ascertainable, are such as to convince the Wildlife Resources 
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Commission that such applicant may safely be permitted to handle public funds. 
Mol, CAisoc. So O(svC, AZG2s: 18.) 
Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission”’ for “Commission.” 


§ 113-81.11. Duties of license agents. — Each State hunting and fishing 
license agent shall: 

(1) Keep accurate records in such manner and form as may be prescribed 
by the Wildlife Resources Commission of all licenses received, sold, and 
remaUNnS unsold, and of all public moneys received from the sale of 
icenses. 

(3) Permit inspection and audit of all hunting and fishing license records 
by any authorized officer or employee of the Wildlife Resources 
Commission at any time during business hours. 

(4) Render a report to the Wildlife Resources Commission on or before the 
tenth day of each month during the accounting periods for the types 
of licenses being sold to include all licenses sold during the preceding 
calendar month, such report to be accompanied by the stubs and/or 
carbon copies of all sold licenses and a check or money order for the 

ublic funds received from said sales. 

(ISTSe CN 262 sil S!) 

Editor’s Note. — The 1973 amendment, As the rest of the section was not changea by 
effective July 1, 1974, substituted ‘Wildlife the amendment, only the _ introductory 
Resources Commission” for “Commission” in language and subdivisions (1), (3) and (4) are set 
subdivisions (1), (3) and (4). out. 


SUBCHAPTER III. GAME LAWS. 
ARTICLE 7. 
North Carolina Game Law of 1935. 


§ 113-83. Definitions. — For the purpose of this Article the following shall 
be construed, respectively, to mean: 

Closed season — The time during which birds or animals may not be taken. 

Common carrier — Railroad companies, boat liner, express companies, bus 
lines, and any person transporting persons or PEQn St for hire. 

Executive Director — Executive Director of the North Carolina Wildlife 
Resources Commission. 

Fur-bearing animals — Skunk, muskrat, raccoon, opossum, beaver, mink, 
otter and wildcat. 

Game — All game animals and game birds. 

Game animals — Deer, bear, fox, squirrels, rabbits, and wild boar. 

Migratory wild waterfowl — aentees or waterfowl, including brant, wild 
duck, geese and swans; migratory wild birds, gruiae or cranes, including little 
brown, sandhill, and whooping cranes; rallidae, or rails, including coots, 
gallinules, sora, and other rails; limicolae, or shore birds, including avocets, 
curlew, dowitchers, godwits, knots, oyster catchers, phalaropes, sandpipers, 
snipes, stilts, surf birds, turnstones, willet, woodcock, and yellow legs; 
columbidae or pigeons, including doves and wild pigeons. 

Nongame animals — All wild animals except game and fur-bearing animals. 

Nongame birds — All wild birds except upland game birds and migratory 
game birds. 

Open season — The time during which birds or animals may be lawfully taken. 
Each period of time prescribed as an open season shall be construed to include 
the first and last days thereof. 

Person — The plural or singular as the case demands, including individuals, 
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associations, partnerships, and corporations, unless the context otherwise 
requires. 

Take — Whenever it is made lawful to “take” birds or animals, or parts 
thereof, or birds’ nests or eggs, it shall mean the pursuit, hunting, capture or 
killing of birds or animals, or collecting of birds’ nests or eggs in the manner, 
at the time, and by means specifically permitted. Whenever it is made unlawful 
to “take” birds or animals or parts thereof, or birds’ nests or eggs, the word 
“take” shall include pursuing, shooting, hunting, killing, capturing, trapping, 
snaring, and netting birds or animals, collecting birds’ nests or eggs, and all 
lesser acts, such as disturbing or annoying birds or animals, or placing or using 
any net or other device for the purpose of taking birds or animals, whether or 
not they result in the taking of such birds or animals. 

Transport — Shipping, transporting, carrying, importing, exporting, receiving 
or delivering for shipment, transportation, carriage or export. 

Upland game birds — Quail, commonly known as bobwhite or partridge, wild 
turkey, grouse, and pheasants of all kinds. 

Wildlife Resources Commission — Wildlife Resources Commission. (1935, e. 
ASG amend: CHOU4N 19 faeGe L262) Ss.) 182) 

Editor’s Note. — The 1973 amendment, Applied in State v. Lassiter, 13 N.C. 
effective July 1, 1974, deleted “Board — Board App. 292, 185 S.E.2d 478 (1971); State v. 
of Conservation and Development” and Link, 13 N.C. App. 568, 186 S.E.2d 634 
“Commissioner — Commissioner of Game and _ (1972). 


Inland Fisheries” and inserted ‘Wildlife Stated in State v. Lassiter, 9 N.C. App. 
Resources Commission — Wildlife Resources 255, 175 S.E.2d 689 (1970). 

Commission” and “Executive Director — 

Executive Director of the North Carolina 

Wildlife Resources Commission.”’ 


§ 113-84. Powers and duties of the Wildlife Resources Commission. — 
It shall be unlawful to take or pursue any of the wildlife of the State at any time 
or in any manner, except at such times and in such manner as the supply of said 
wildlife may justify, and the said Wildlife Resources Commission is hereby 
directed to make adequate investigations as to the said supply and thereupon 
shall, by appropriate rules and regulations: 

(1) Fix seasons and bag limits or close seasons on any species of game, 
bullfrogs, bird, or fur-bearing animal, in any specified locality or 
localities, or the entire State, when it shall find, after said investigation, 
that such action is necessary to assure the maintenance of an adequate 
supply thereof. The statutes now governing such subjects shall 
continue in full force and effect, except as altered or modified by rules 
and regulations promulgated by the Wildlife Resources Commission. 

(2) Fix seasons and bag limits or close season on any species, age, size or 
sex of deer in any specified locality or localities, or the entire State, 
when it shall find, after said investigation and after a public hearin 
held by the Wildlife Resources Commission in the area to be affecte 
when determining the advisability of an open season on doe deer, that 
such action is necessary to assure the maintenance of an adequate and 
balanced supply thereof. Provided, however, that in any locality where 
the use of nfles is permitted for the taking of deer, the Wildlife 
Resources Commission shall be authorized to fix an open season on doe 
deer on any day or at any time concurrent with the open season on male 
deer. This provision shall apply only to the Counties of Burke, Caldwell, 
Rutherford, Surry, Wilkes and counties lying west of the same. Where 
the number of eligible hunters exceeds the number of doe deer to be 
harvested as determined by the Wildlife Resources Commission, the 
Wildlife Resources Commission shall establish some system of issuing 
permits in order to regulate the harvest of doe deer. 

(4) Acquire by purchase, grant, condemnation, lease, agreement, gift, or 
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devise lands or waters suitable for the purposes hereinafter 
enumerated, and develop, operate and maintain the same for said 
perosest 
a. Game farms or game refuges. 

b. Lands or waters suitable for game, bird or fur-bearing animal 
restoration, propagation or protection. 

c. For public hunting or trapping areas to provide places where the 
public may hunt or trap in accordance with the provisions of law 
or the regulations of the Wildlife Resources Commission. 

d. To extend and consolidate by exchange lands or waters suitable for 
the above purposes. 

e. To capture, propagate, transport, buy, sell, or exchange any species 
of game, bird or fur-bearing animal, needed for propagation or 
stocking purposes, or to exercise control measures of undesirable 
species. 

PE973,. C, 1262, SY 182) 


Editor’s Note. — the amendment, only the _ introductory 


The 1973 amendment, effective July 1, 1974, 
substituted ‘‘Wildlife Resources Commission” 
for “Board” in the introductory paragraph and 
in subdivision (1), for ““Commission’”’ in the first 
and last sentences of subdivision (2) and for 
“Board” in paragraph c of subdivision (4). 

As the rest of the section was not changed by 


paragraph and subdivisions (1), (2) and (4) are 
set out. 

State Government Reorganization.—The 
Wildlife Resources Commission was trans- 
ferred to the Department of Natural and 
Economic Resources by § 143A-118, en- 
acted by Session Laws 1971, c. 864. 


§ 113-85. Limitations on powers. — Nothing in this Article, however, shall 
be construed to authorize the Wildlife Resources Commission to change any 
penalty prescribed by law for a violation of its provisions, or to change the 
amount of license fees or the authority conferred by licenses prescribed by law. 
Moo, Ca4s07s.47 1913, c.:1262,s., 18.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Wildlife 
Resources Commission”’ for “Board.” 


§ 113-86. Organization of work. — The Wildlife Resources Commission 
shall establish such departmental bureaus or divisions and shall authorize the 
Executive Director to employ such experts, clerks, or other employees as it may 
deem necessary for the conduct of the work of the Wildlife Resources 
Commission, and it shall fix their salaries or other compensation, which shall 
be paid out of the game and fish fund. The Wildlife Resources Commission shall 
authorize such scientific and other studies as may be deemed necessary to its 
work, and shall collect, classify and disseminate such statistics, data and 
information as in its discretion will tend to promote the objects of this Article. 
m95D, C2480, S. 4:)1973;'e-1262.s:-18:) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 


Resources Commission” for ‘Board’ and 


“Executive Director’ for “Commissioner.” 


§ 113-87. Permits to kill game injurious to agriculture. — The Wildlife 
Resources Commission shall have power to issue permits to kill any species of 
birds or animals which may become seriously injurious to agriculture or other 
interests in any particular community, or such birds or animals may be captured 
alive by it or under its discretion and planted in other sections of the State for 
restocking, or may be disposed of in such other manner as it may determine: 
Provided, that birds and animals committing depredations may be taken at any 
time without a permit while committing, or about to commit, such depredations; 
provided, further, it shall be unlawful to kill a bear unless the same is in the 
act of committing depredations and nothing contained herein shall authorize the 
hunting of any bear with dogs during the closed season thereon. Any permit 
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issued pursuant to this section shall expire within four months after the date © 

of issuance. (1935, c. 486, s. 4; 1971, c. 423, s. 2; c. 809, s. 1; 1973, c. 1262, s. 18.) 
Editor’s Note.—Session Laws 1971, c. The 1973 amendment, effective July 1, 1974, 

423, s. 2, as amended by Session Laws 1971, substituted ‘Wildlife Resources Commission” 

c. 809, s. 1, added the second proviso to the for “Board.” 

first sentence. 


§ 113-88. Publication of rules and regulations of Wildlife Resources 
Commission. — Rules, regulations and orders of the Wildlife Resources 
Commission shall be published in the following manner: Those having general 
application throughout the State shall be published at least once in some 
newspaper published in and having general circulation throughout the State and 
at each county courthouse door; those of special character having local 
application only shall be published at least once in some newspaper published 
in and having general circulation in the locality wherein such rules, regulations 
and orders are applicable and at the county courthouse door; but, if no such 
newspaper is so published and circulated, copies of such rules, regulations and 
orders shall be posted in at least three conspicuous places in the locality in which 
they are applicable and at the county courthouse door. Such rules, regulations 
mri orders may also be given such other publicity as the Wildlife Resources 
Commission may deem desirable. (1935, c. 486, s. 5; 1978, c. 1262, s. 18.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Wildlife 
Resources Commission” for “Board.” 


§ 113-89. County game commissions. — This Article shall not be construed 
to dissolve any game commissions now existing in the several counties, nor to 
prohibit the creation of game commissions in the several counties and such 
commissions now existing and such as may be created shall exist, but 
supervision of the provisions of this Article and the direction of the policies and 
administration of this Article and other laws which may exist for the same 
purpose as this shall be vested in and abide with the Wildlife Resources 
Commission and the powers of such county commissions as may exist or may 
be created shall be of a nature advisory and recommendatory to the Wildlife 
Resources Commission and the exercise of any powers by them shall require 
the approval of the Wildlife Resources Commission. (1935, c. 486, s. 6; 1973, e. 
1262, s. 18.) 

Editor’s Note. — The 1973 amendment, Resources Commission” for “Board” and for 
effective July 1, 1974, substituted “Wildlife “Board of Conservation and Development.” 


§ 113-90. Appointment of Commissioner; salary; expenses; bond; 
office. 

Editor’s Note. — Because this section pursuant to Session Laws 1973, c. 1262, which 
relates to past events and has been superseded reorganized the Department of Natural and 
by § 143-246, no changes have been made in it Economic Resources. 


§ 113-91. Powers of Executive Director of the North Carolina Wildlife 
Resources Commission. — In accordance with, and subject to such rules and 
regulations as may from time to time be people by the Wildlife Resources 
Commission relating thereto, the Executive Director of the North Carolina 
Wildlife Resources Commission shall have the following powers: 


(1) To Issue Permits. — The Executive Director of the North Carolina 
Wildlife Resources Commission may issue a permit, revocable for 
cause, to any person, authorizing the holder to collect and possess wild — 
animals or wild birds or birds’ nests or eggs for scientific, propagation, 
or exhibition purposes, but no wild animals or wild birds shall be held 
in captivity under inhumane or unsanitary conditions. Before such a 
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permit to take for scientific purposes is issued, the applicant must file 
written testimonials from two well known ornithologists or zoologists 
and pay the sum of two dollars ($2.00) for the permit, but duly 
accredited representatives of public educational or scientific 
institutions, or governmental departments of the United States 
engaged in the scientific study of birds and animals, may be granted 
such a permit without endorsements or charge or without being 
required to obtain a hunting license. If the Executive Director of the 
North Carolina Wildlife Resources Commission is satisfied of the good 
faith of the applicant, he shall issue to him a permit, which shall fix the 
date of its expiration, and may fix a restriction upon the number and 
kinds of animals, birds, or birds’ nests or eggs to be taken thereunder, 
but no such permit shall be valid after the last day of the calendar year 
in which it is issued. Permits to take game animals or game birds during 
the closed season shall not be issued except to a duly accredited 
representative of a school, college, university, public museum or other 
institution of learning, or a representative of the federal government 
engaged in the scientific study of birds and animals or to a duly 
accredited representative of a state game department or commission 
to restock the covers of the state which he represents. Specimens of 
birds or animals legally taken and birds and animals reared in 
domestication pursuant to the provisions of this Article and to the 
regulations of the Wildlife Resources Commission may be bought, sold, 
and transported at any time by any person holding a valid permit issued 
in accordance with the provisions of this section. When transported by 
common carrier or contained in a package, said specimens or any 
package in which the same are transported shall have clearly and 
conspicuously marked on the outside the name and address of the 
consignor and consignee, and an accurate statement of the numbers 
and kinds of birds and animals, specimens or parts thereof, or birds’ 
nests or eggs contained therein and that such specimens are for 
scientific or propagation purposes. Each person receiving a permit 
under this section must file, at the expiration of his permit, with the 
Executive Director of the North Carolina Wildlife Resources 
Commission a report of his operations under the permit, which report 
shall set forth the name and address of the permittee, the number of 
his permit, the number of each species of birds, animals or birds’ nests 
or eggs taken thereunder or otherwise acquired, disposition of the 
same, names and addresses of persons acquiring the same from the 
permittee, and number of each species on hand for propagation 
purposes at the expiration of the permit. The Wildlife Resources 
Commission is hereby authorized to prescribe from time to time rules 
and regulations governing the possession, purchase, sale and 
transportation of birds and animals raised in domestication pursuant 
to the provisions of this Article. 

(2) To Employ Deputies. — The Executive Director of the North Carolina 
Wildlife Resources Commission may employ such game protectors, 
deputy game protectors, refuge keepers, employees, and agents as 
shall be necessary for the proper carrying out of the provisions of this 
Article, and with the approval of the Wildlife Resources Commission 
shall arrange the compensation for such protectors, deputy protectors, 
refuge keepers, employees and agents. Qualifications for the office of 

ame protector shall be considered in the appointment of all game and 
ish protectors who shall be required to pass an examination showing 
their knowledge of provisions of the game and fish laws, the purposes 
of the protection of wildlife, and essential matters of administration of 
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these statutes. Said examination shall be prepared under the © 
supervision of the Executive Director of the North Carolina Wildlife 
Resources Commission and given in the county or district in which the 
said protector will serve aa shall be conducted under the direction of 
the Executive Director of the North Carolina Wildlife Resources 
Commission or some suitable person designated by him. The Executive 
Director of the North Carolina Wildlife Resources Commission shall 
have general supervision and control over all such protectors, deputy 
protectors, refuge keepers, and employees, and shall enforce all the 
provisions of this Article and any other laws now in force or hereafter 
enacted for the protection of wild birds and animals, and shall exercise 
all necessary powers incident thereto. It shall be the duty of the 
protectors, deputy protectors, refuge keepers, and employees to obey 
and carry out the instructions and directions of the Executive Director 
of the North Carolina Wildlife Resources Commission for the 
enforcement of this Article. 

(3) To Prepare Form of License. — It shall be the duty of the Executive 
Director of the North Carolina Wildlife Resources Commission to 
prepare forms of licenses and other forms necessary for use in the 
administration of the provisions of this Article, and to properly 
distribute them to the officers and persons required to issue licenses 
or use such forms. Each license shall be issued in the name of the 
Executive Director of the North Carolina Wildlife Resources 
Commission and countersigned by the officer or person issuing it. Each 
licensee shall sign his name in ink on the license issued him. The 
Executive Director of the North Carolina Wildlife Resources 
Commission shall cause the license accounts of officers and persons 
issuing licenses to be examined and audited at least once during each 
year, and shall require such officers and persons promptly to pay him, 
in accordance with the provisions of this Article, all moneys received 
by them from the sales of licenses. 

(4) To Execute Warrants. — The Executive Director of the North Carolina 
Wildlife Resources Commission and each of his deputies shall have 
power to execute all warrants issued for violation of this Article, and 
to serve subpoenas issued for examination, investigation, or trial of 
offenders against any of the provisions of this Article; to make search, 
after having first obtained proper warrant therefor, of any place or 
thing which such deputies have cause to believe contains wild birds or 
animals, or any part thereof, or the nest or eggs of birds possessed in 
violation of law; to seize wild birds or animals, or parts thereof, or nests, 
or eggs of birds killed, captured, or possessed in violation of law or 
showing evidence of illegal killing; to arrest without warrant any 
persons committing a violation of this Article in his presence, or upon 
reasonable grounds to believe that such person is committing a 
violation of this Article in his presence, and to take such person 
immediately before a court having jurisdiction for trial or hearing; and 
to exercise such other powers of peace officers in the enforcement of 
the provisions of this Article, or of judgments obtained for violation 
thereof, as are not herein specifically conferred. 

(5) To Dispose of Seized Game and Devices. — All game birds and the edible 
portions of game animals seized under the provisions of this Article 
shall be disposed of by the Executive Director of the North Carolina 
Wildlife Resources Commission, or under his direction, by gift to — 
hospitals, charitable institutions or almshouses in the county taken 
within the State. Nongame birds or parts thereof and the plumes or 
skins of wild birds or birds of foreign species shall be disposed of by 
the Executive Director of the North Carolina Wildlife Resources 


270 


§ 113-92 


1974 CUMULATIVE SUPPLEMENT § 113-92 
Commission by gift to scientific educational institutions within the 
State, or may be retained by him for use of the Wildlife Resources 
Commission or in his discretion they may be destroyed. The Executive 
Director of the North Carolina Wildlife Resources Commission shall 
take a receipt from the donee for any such gift, and file such receipt 
in his office, and he shall keep a permanent record of such gifts. The 
heads, antlers, horns, hides, skins, or feet, or parts of any game or 
fur-bearing animal, seized under the provisions of this Article, if the 
person from whom the same were seized is convicted of violating any 
of the provisions of this Article, or if the owner thereof is unknown, 
may be sold for cash by the Executive Director of the North Carolina 
Wildlife Resources Commission, or under his direction, at public auction 
to the highest bidder. Notice of the time and place of such sale, together 
with a description of the articles to be sold, shall be given by the 
Executive Director of the North Carolina Wildlife Resources 
Commission or under his direction in such manner as he may determine 
to be best calculated to bring the best price therefor: Provided, that if 
the property seized is perishable, that same may be disposed of by the 
Executive Director of the North Carolina Wildlife Resources 
Commission immediately. The Executive Director of the North Carolina 
Wildlife Resources Commission or his deputies authorized to make the 
sale shall issue to the purchaser a certificate stating that the purchaser 
has the legal right to be in possession of the articles bought, and anyone 
so acquiring said article or articles from the State, other than the person 
from whom they were seized, shall have the right to possess the same. 
If the person from whom any of said articles were seized be acquitted 
of the charge of violating any of the provisions of this Article, the 
article so seized shall be returned to him. It shall be, and is hereby made, 
the duty of each deputy to make a full and complete report to the 
Executive Director of the North Carolina Wildlife Resources 
Commission of all property by him confiscated because of a violation 
of the game laws of this State, showing in detail a description of the 
property, the person from whom it was confiscated, the price received 
therefor upon public sale, and the disposition of the money. The 
Executive Director of the North Carolina Wildlife Resources 
Commission shall keep in his office a permanent record showing all 
property confiscated by him or any of his deputies, and the disposition 
made thereof under the provisions of this Article. 


MGC. 1149. 140 (5.c, 1202, 5.19.) 

Editor’s Note.— 

The 1967 amendment, effective Jan. 1, 
1968, added the language following “exhi- 
bition purposes” in the first sentence of 
subdivision (1). 

The 1973 amendment, effective July 1, 1974, 
substituted ‘‘Executive Director of the North 
Carolina Wildlife Resources Commission” for 


“Commissioner” and ‘Wildlife Resources 
Commission” for “Board” in the introductory 
paragraph and throughout subdivisions (1) 
through (5). 

As subdivisions (6), (7) and (8) were not 
changed by the amendments, they are not set 
out. 


§ 113-92. Officers constituted deputy game protectors.—All sheriffs, 
deputy sheriffs, police officers, forest wardens, park patrolmen, refuge keepers, 
and all other peace officers are hereby made deputy game protectors, and it shall 
be made their duty to aid in the enforcement of this law. (1935, c. 486, s. 9; 1939, 


c. 119; 1973, c. 108, s. 66.) 

Editor’s Note.— 

The 1973 amendment deleted “con- 
stables” following “refuge keepers” and the 


former second through sixth sentences, re- 
lating to arrest fees and taxing of costs. 
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§ 113-93. Protectors, deputy protectors, and refuge keepers 
constituted special forest wardens. — The Executive Director of the North 
Carolina Wildlife Resources Commission, protectors, deputy protectors and | 
refuge keepers are hereby made ex officio special forest wardens and charged 
with the duty of reporting to the forest wardens all infractions of the forest fire 
law and to assist forest wardens in extinguishing forest fires and generally — 
enforcing the laws and regulations for the preservation of the forests. (1935, | 
ChASbe SH LUS Sis. GalcOgue Lee ; 

Editor’s Note. — Carolina Wildlife Resources Commission” for 

The 1973 amendment, effective July 1, 1974, “Commissioner.” 
substituted “Executive Director of the North 





§ 113-94. Payment to State Treasurer of license fees. — The Executive 
Director of the North Carolina Wildlife Resources Commission shall promptly 
pay to the State Treasurer all moneys received by him from the sale of hunting 
licenses or from any other source arising through the administration of this 
Article, and the State Treasurer shall deposit all such money in a special fund, 
to be known as the State Game Fund, and which is hereby reserved, set aside, 
appropriated and made available until expended as may be directed by the 
Wildlife Resources Commission in the enforcement of this Article and for the 
purposes of this Article. (1935, c. 486, s. 11; 1973, c. 1262, s. 18.) 

Editor’s Note. — The 1973 amendment, Resources Commission” for ‘‘Commissioner’”’ 
effective July 1, 1974, substituted “Executive and “Wildlife Resources Commission’ for 
Director of the North Carolina Wildlife ‘“Board.” 


§ 113-95. Licenses required. — No person shall at any time take any wild 
animals or birds without first having procured a license as provided by this 
Article, which license shall authorize him to take game only during the periods 
of the year when it shall be lawful. The applicant for a license shall fill out a 
blank application in the form prescribed and furnished by the Executive Director 
of the North Carolina Wildlife Resources Commission. Said application shall be 
subscribed and sworn to by the applicant before an officer authorized to 
administer oaths in this State, and the persons hereby authorized to issue 
licenses are hereby authorized to administer oaths to applicants for such 
licenses. Licenses may be issued by the clerk of the superior court for each 
couniy, the Executive Director of the North Carolina Wildlife Resources 
Commission, game protectors and such other persons as the Executive Director 
of the North Carolina Wildlife Resources Commission may authorize in writing: 


lacense Fees 


Nonresidentitnting Heense as ee os, Sree, ee eee) hae ates ee $22.00 
Nonresident siz-ca me nuntneg liCOnSG... tiie 2 aie, eee cece 17.75 
Resident State nut es ICONSC i a, dete eee Se ee ets eee ee 5.50 
Resident combination hunting and fishing license.................... 7.50 
Resident, county Nunn gCense :.yo.:c gdh. ro hee en: Cee ene) 2.50 


One dollar ($1.00) of each nonresident hunting license fee and nonresident 
six-day hunting license fee shall be used by the North Carolina Wildlife 
Resources Commission for the propagation, management, and control of 
migratory waterfowl in North Carolina and a like portion of such license fees 
Shall be contributed by the North Carolina Wildlife Resources Commission to 
a proper agency or agencies in the United States; said sum to be spent in Canada 
for the propagation, management, and control of migratory waterfowl. 

Any applicant who is a resident of this State shall pay to the authorized license 
issuing agent the license fee for the type of license applied for in accordance 
with the above schedule. The issuing agent is authorized to retain, as his fee 
for issuing each license, the sum of twenty-five cents (25¢) for each license 


272 


§ 113-95 1974 CUMULATIVE SUPPLEMENT § 113-95 


costing less than five dollars ($5.00) and the sum of fifty cents (50¢) for each 
license costing five dollars ($5.00) or more. The county hunting license shall 
entitle a resident of the State to take game birds and animals in the county of 
his residence; the State resident hunting license shall entitle a resident to take 
game birds and animals in any county in the State at large, in accordance with 
the North Carolina game laws and appropriate regulations of the Wildlife 
Resources Commission. Any person who shall have resided in this State for a 
eriod of at least six months or shall have maintained his domicile in this State 
or a period of at least 60 days immediately preceding the making of application 
shal! be deemed a resident for the purposes of this Article, provided that when 
resort must be had to the circumstances of domicile rather than to the mere fact 
of residence, such person shall sign a certificate of domicile on a form supplied 
by the Wildlife Resources Commission stating the necessary facts and intent 
to constitute legal domicile within this State for the required period of time. A 
- nonresident of this State shall obtain a nonresident hunting license which shall 
entitle him to hunt during the entire season, or such nonresident may obtain a 
nonresident six-day hunting license which shall entitle him to hunt during six 
consecutive days during the open season. The combination hunting and fishing 
license may be obtained only by a resident of this State and shall authorize him 
to hunt and fish in any county of the State at large according to the law: 
Provided, that twenty-five cents (25¢) of the fee received for the sale of each 
resident State hunting license, each nonresident hunting license, and each State 
resident hunting and fishing license as set forth above shall be set aside as a 
special fund which shall be expended by the North Carolina Wildlife Resources 
Commission, in its discretion, for the purpose of purchase, lease, development 
and management of lands and waters in North Carolina, or for the purpose of 
securing federal funds for wildlife conservation projects through means of 
matching federal funds in such proportion as federal laws may require, and that 
twenty-five cents (25¢) of each State fee herein described shall be expended by 
such Wildlife Resources Commission, in its discretion, for the purpose of en- 
larging, expanding and making more effective the work of the education and 
enforcement divisions of the North Carolina Wildlife Resources Commission. 
Any lands and waters acquired as above provided are to be used for the prop- 
agation of game birds, game animals and fish for public hunting and fishing. 

Any person acting for hire as a hunting guide shall obtain a guide’s license, 
and shall pay ineratcr a license fee in an amount not to exceed the sum of ten 
dollars ($10.00), the Wildlife Resources Commission being hereby authorized and 
empowered to provide classifications, and to fix fees within said limit as to class. 
The Executive Director of the North Carolina Wildlife Resources Commission 
is hereby authorized and empowered to prescribe rules and make regulations 
respecting the duties of guides, to require that guides take an oath to abide by 
the game laws of the State, and to rescind the license of any guide who violates 
the regulations or is convicted of violating the game laws of the State: Provided, 
that the Executive Director of the North Carolina Wildlife Resources 
Commission may, upon request, issue a nonresident license to any game agent 
of the United States or of a state of the United States without payment of any 
fee, which license may be used by such agent of the United States or of a state 
of the United States only in the discharge of his official business: Provided, that 
a nonresident who holds fee simple title to lands in North Carolina may hunt 
on such lands and in the county where the deed to such lands is registered by 
payment of a license fee of five dollars ($5.00) plus fifty cents (50¢) for the 
issuing officer. Such nonresident must make a sworn application to the 
Executive Director of the North Carolina Wildlife Resources Commission, on 
forms provided by said Executive Director of the North Carolina Wildlife 
Resources Commission, setting forth the location of such lands, the 
nonresident’s title thereto, and such other information as may be required by 
the Executive Director of the North Carolina Wildlife Resources Commission, 


273 


§ 113-95 GENERAL STATUTES OF NORTH CAROLINA § 113-95 


and if such nonresident be a corporation, then only the nonresident president, 
the vice-president, the secretary-treasurer, and the Tibeptcie not to exceed seven 
in number, of such corporation, shall be permitted to take out a nonresident 
landowner’s hunting license, as herein provided. 

Any nonresident owning in his own right and in severalty 100 acres or more 
of land in the State of North Carolina may hunt upon such lands, subject to the 
provisions and restrictions of the North Carolina Game Law, without being 
required to purchase a hunting license. 

Notwithstanding any other provisions of this section, an applicant shall be 
ermitted to hunt on a “controlled shooting preserve,” as defined in subdivision 
7) of G.S. 113-84, if he possesses a special controlled shooting preserve hunting 

license. Said applicant shall pay to the officer or person issuing the license the 
sum of six dollars ($6.00) as a license fee, and the sum of fifty cents (50¢) as 
a fee to the officer or person, other than the Executive Director of the North 
Carolina Wildlife Resources Commission, for issuing the same, and shall thereby 
obtain a controlled shooting preserve license entitling such person to hunt, 
during the year for which such license is issued, on any controlled shooting 
preserve in the State without the necessity of having any other hunting license. 

Any resident of this State who has attained the age of 65 years may, upon 
making application, including satisfactory proof of age, to the license section 
of the Wildlife Resources Commission at its headquarters in Raleigh, and upon 
payment of a fee of ten dollars ($10.00), receive from the Wildlife Resources 
Commission a nontransferable combination hunting and fishing license which 
shall be valid for the life of such person. Such license shall not relieve the holder 
thereof from the purchase of any additional license or permit which may be 
required for hunting big game, fishing for mountain trout, hunting and fishing 
on public wildlife management areas, or using special devices for fishing inland 
waters. Provided, however, that such lifetime combination hunting and fishing 
license shall be issued without charge to any such resident applicant who has 
attained the age of 70 years. 

The certificate of domicile required in the third paragraph of this section to 
be supplied by the Wildlife Resources Commission shall as near as practicable 
be in form and contents as follows: 


North Carolina Wildlife Resources Commission 
Raleigh, North Carolina 


State of North Carolina 
COMTI OME ite nes, 


| aOR mI? Lo ht SO ERY ae Beil Sad a SR Ps og , do hereby represent and certify 
(name of applicant) 
to the North Carolina Wildlife Resources Commission that on the ............ 
CAV OL ask taba tahcs , 19...., L established my bona fide residence and 
ADOC AL cir RRR eS oe: hoe it in eels te Tee ee ee eee j 
(street or R.F.D. No.) (city or town) 


Certificate of Domicile 


North Carolina; and I do hereby further represent and certify that at the time of 
establishment of such residence or abode and at all times since my intention 
was, has been, and still is to maintain such abode, or some other abode located 
within the State of North Carolina, as my principal place of residence either 
permanently or indefinitely. 

Witness my hand this, the............ day of 


Witness: 


a! Ste? oe we eer ker a the € RAPES ae ee een © Ue 
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11935, c. 486, s. 12; 1937, c. 45, s. 1; 1945, c. 617; 1949, c. 1208, s. 1; 1957, c. 849, 
m1, 1959, ‘c. 304; 1961, c. 834, s. 1; 1967, c. 790; 1969, ¢:'1030; ¢. 1042; ss. 1-5; 
mee Craze; cous. 1.:c. (0d; ss. 1, 2; 1973 7c, 1262 -eR18y) 


Editor’s Note.— 

The 1967 amendment, effective Aug. 1, 
1968, increased the nonresident license fees 
by two dollars each and inserted the para- 
graph immediately following the fee sched- 
ule. 

The first 1969 amendment, effective Aug. 
1, 1969, added the next-to-last paragraph. 

The second 1969 amendment revised the 
schedule of fees in the first paragraph, re- 
wrote the second sentence of the third 
paragraph, substituted the present fifth and 
sixth sentences of the third paragraph for 
the former fifth, sixth and seventh sen- 
tences of that paragraph, inserted “and in 
the county where the deed to such lands 
is registered” in the second proviso in the 
fourth paragraph, and increased the fees in 
that proviso and in the sixth paragraph. 

The first 1971 amendment rewrote the 
last sentence of the seventh paragraph. 

The second 1971 amendment substituted 
“hunting license fee” for “hunting permit 
fee” and inserted “in the United States; 
said sum to be spent” in the second para- 
graph. 


The third 1971 amendment, effective 
July 1, 1971, rewrote the fourth sentence 
of the third paragraph and added the last 
paragraph, containing the form for the 
certificate of domicile. 

The 1973 amendment, effective July 1, 1974, 
substituted ‘Executive Director of the North 
Carolina Wildlife Resources Commission” for 
“Commissioner” throughout the section and 
substituted ‘Wildlife Resources Commission” 
for “Commission” in two places and for 
“Board” in one place. 

Session Laws 1969, c. 1042, s. 12, pro- 
vides: “All provisions of this act relating 
to hunting and trapping licenses and to the 
combination hunting and fishing license 
shall become effective on August 1, 1969; 
all provisions of this act relating to fishing 
licenses, other than the combination hunt- 
ing and fishing license, shall become effec- 
tive on January 1, 1970.” 

Session Laws 1971, c. 282, s. 2, provides: 
“Payments made under the provisions of 
G.S. 113-95 to an agency within the United 
States since August 1, 1968, are hereby 
ratified and approved.” 


§ 113-95.2. Special big game hunting license.—In addition to such 


hunting licenses as are required by G.S. 113-95, no one may hunt any species of 
big game without first having procured a special big game hunting license which 
shall be issued only upon payment of a license fee in the sum of one dollar and 
fifty cents ($1.50) plus twenty-five cents (25¢) for the issuing agent. For the 
purpose of this section “big game” is defined as deer, bear, wild boar and wild 


turkey. (1969, c. 1042, s. 7.) 


Editor’s Note. — Session Laws 1969, c. 
1042, s. 12, provides: “All provisions of this 
act relating to hunting and trapping li- 
censes and to the combination hunting and 
fishing license shall become effective on 


August 1, 1969; all provisions of this act 
relating to fishing licenses, other than the 
combination hunting and fishing license, 
shall become effective on January 1, 1970.” 


§ 113-95.3. Licenses for disabled veterans.—All 100% disabled war 
veterans as determined by the Veterans Administration shall be issued a lifetime 
license for hunting, fishing and trapping as provided in this chapter, upon payment 
of one annual license fee. (1969, c. 1042, s. 13.) 


Editor’s Note. — Session Laws 1969, c. 
1042, s. 12, provides: “All provisions of this 
act relating to hunting and trapping li- 
censes and to the combination hunting and 
fishing license shall become effective on 


August 1, 1969; all provisions of this act 
relating to fishing licenses, other than the 
combination hunting and fishing license, 
shall become effective on January 1, 1970.” 


§ 113-95.4. Report to Wildlife Resources Commission required upon 
killing of bear, wild turkey or antlerless deer. — Any person killing 
a bear, wild turkey or antlerless deer shall make a report of such kill to the 


Wildlife Resources Commission. The Commission 


is authorized and em- 


powered by appropriate regulations to prescribe the method of making such 
report and the contents thereof, and to require positive identification of 
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the carcass of the kill, by tagging or otherwise, pending completion of 


the report. (1973, c. 1097. s. 1.) 


Editor’s Note. — Session Laws 1973, c. 
1097, s. 2, makes the act effective July 1, 
1974. 


§ 113-96. Trappers’ licenses. — Any person who shall at any time take 
fur-bearing animals by trapping, shall take out and shall annually procure a 
trapper’s license, and shall pay therefor the sum of three dollars ($3.00) as a 
license fee, and the sum of twenty-five cents (25¢) as a fee to the officer or person 
other than the Executive Director of the North Carolina Wildiife Resources 
Commission, for issuing the same, and shall obtain a license which shall permit 
him to trap in the county of his residence, or, shall pay the sum of four dollars 
($4.00) as a license fee and the sum of twenty-five cents (25¢) as a fee to the 
officer or person other than the Executive Director of the North Carolina 
Wildlite Resources Commission, for issuing the same, and shall obtain a license 
which shall entitle him to trap in any county in the State and in the State at large. 
Said applicant, if a nonresident of this State, or a resident of less than six months, 
or an alien, shall pay to the officer or person issuing the license, the sum of 
twenty-five dollars ($25.00) as a license fee, and the sum of fifty cents (50¢) as 
a fee to the officer or person, other than the Executive Director of the North 
Carolina Wildlife Resources Commission, for issuing the license, and shall obtain 
a nonresident trapper’s license, which shal! entitle him to trap in the State at 
large. Trapping licenses shall be issued on forms to be provided by the Executive 
Director of the North Carolina Wildlife Resources Cocimisaiae and shall be 
distinguished from the general hunting licenses above provided. The manner of 
taking fur-bearing animals by trapping, shall be as provided in this Article. The 
Wildlife Resources Commission is authorized to issue combination licenses for 
hunting and trapping, which said combination licenses may be for an amount 
less than the total of the trapping and hunting licenses when purchased 
separately. The proceeds from the sale of trapping licenses and/or combination 
hunting and trapping licenses shall be subject to the disposition made in this 
Article. (1929, c. 278, s. 3; 1969, c. 1042, s. 6; 1973, c. 1262, s. 18.) 

Editor’s Note. — The 1969 amendment Session Laws 1969, c. 1042, s. 12, pro- 





increased the fees in the first and second 
sentences. 

The 1973 amendment, effective July 1, 1974, 
substituted “Executive Director of the North 
Carolina Wildlife Resources Commission” for 
““Commissioner of Game and Inland Fisheries” 
and for ‘Commissioner’ and_ substituted 
“Wildlife Resources Commission” for “Board.” 


§ 113-96.1. Schedule of licenses.—The several hunting and tra 


vides: “All provisions of this act relating 
to hunting and trapping licenses and to the 
combination hunting and fishing license 
shall become effective on August 1, 1969; 
all provisions of this act relating to fishing 
licenses, other than the combination hunt- 
ing and fishing license, shall become effec- 
tive on January 1, 1970.” 


pping li- 


censes required by the preceding G.S. 113-95, G.S. 113-95.2, and G.S. 113-96 


are summarized and tabulated as follows: 


Nonresident hunting license 
Nonresident six-day hunting license 


Nonresident landowner’s county hunting license 


Resident State hunting license 


Resident combination hunting and fishing license 


Resident county hunting license 
Controlled shooting preserve license 
Special big game hunting license 
Nonresident trapping license 


eeeeeeeeeeveeeeeeeeeeeeeeeeeeeeeeeecee & 


eeeeeeseseeeeeeseeeseeeeeeeeeeeeeeeeeee 
eeeseeeceeeeeeesvn eo eeeeeeeeeeeeeeee eee & 
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PEERIETD States Crap NCeNSE. fj... Od USER A Aiea eee 4.25 
Resident county trapping license 
(1969, c. 1042, s. 8.) 

Editor’s Note. — Session Laws 1969, c. August 1, 1969; all provisions of this act 
1042, s. 12, provides: “All provisions of this relating to fishing licenses, other than the 
act relating to hunting and trapping li- combination hunting and fishing license, 


censes and to the combination hunting and __ shall become effective on January 1, 1970.” 
fishing license shall become effective on 


§ 113-98. Exemption.—Any person who is a resident of this State, and any 
dependent member of his family under 18 years of age, may take game birds. and 
wild animals in the open season for the same, and not contrary to the provisions 
of this Article, on lands owned by such resident without a license; and a minor 
member of a family resident of this State, under 16 years of age, may hunt under 
the license of his parent or guardian; but such minor must carry such license 
when so hunting, unless accompanied by such parent or guardian; and a non- 
resident minor child of any resident of this State may lawfully procure and use 
the same license required of a resident, when such nonresident child is actually 
visiting such resident parent: Provided, that a party who leases a farm for cultiva- 
tion shall not be required to obtain a license to hunt thereon. (1935, c. 486, s. 14; 
acest, 5.1:) 

Editor’s Note. — The 1971 amendment 
substituted “18” for “twenty-one.” 


§ 113-99. Disposition of license fees.—The license fees provided to be paid 
in this Article shall be remitted by the officers or persons issuing the license 
on the first and fifteenth of each month to the Executive Director of the North 
Carolina Wildlife Resources Commission with a schedule setting forth the name 
and address of each licensee, the serial number and classification of the license, 
and the amount paid for each license issued, except that the officer or person 
issuing licenses shall, before making such remittance, deduct and retain as his 
fee the amount of fees provided to be paid to him by the provisions of this Article 
for issuing license. On or before the first day of April of each year, each officer 
or person authorized to issue license shall forward to the Executive Director of 
the North Carolina Wildlife Resources Commission the stubs of licenses issued 
by him and all unused licenses, together with a report covering the number of 
licenses issued and the amount of license money received by him; the Executive 
Director of the North Carolina Wildlife Resources Commission shall tabulate 
the total number of licenses of all kinds issued in the State and the fees received 
therefor, and he shall include such data in his biennial report. (1935, c. 486, s 
5 1973;..0.'1262,:S.18.) 

Editor’s Note. — The 1973 amendment, Director of the North Carolina Wildlife 
effective July 1, 1974, substituted “Executive Resources Commission” for “Commissioner.” 


§ 113-100. Open season. — The open seasons for taking game animals and 
game birds, subject to changes by the Wildlife Resources Commission from time 
to time as the supply of wildlife shall justify, are as follows: 


ST Care nn tee et rer te as SS 1s ce, aN October 1 to January 1 
Bora ninicier ee fe fier “oso as Pa ee _...-October 1 to January 1 
Sm rniskratvoliensa! 25996 figutigc e622 November 1 to February 15 
Opossum, raccoon (with gun or dogs) ......-..----- October 1 to February 1 
Opossum, raccoon (trapping) ........--.- Pais ihe November 1 to February 15 
EAT Die ag an Thanksgiving Day of each year to February 15 
CORSE ree eee Thanksgiving Day of each year to February 15 
CATT ed PS a eee eer tere te September 15 to January 15 
BRIPK OY. 62. 6:4)'618.% ASO ESS - Thanksgiving Day of each year to February 1 
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Wood COC Kit sek ei tate es Sl December 1 to December 31 
Rutied oy OUSG. cies eee ee es Ree November 20 to December 15 
Wildcatuweasel.skUr Wate ae ek cg ee No closed season 
Beaver, buffalo, elk, doe deer and pheasants ............... No open season ~ 
Dove, ducks, geese, brant and other migratory waterfowl .......... Federal 
regulations 
snipe. sora,jmarsh hens;rais; gallinules. .....e-....). Federal regulations 
OOS rahe epee Oe eT TL. Lak. ik ENs Agisen’. County regulations 


The open and closed season on all migratory wild fowl! shall conform with the 
United States biological survey legislation, irrespective of seasons as set forth 
by the North Carolina Game Law. (1935, c. 486, s. 16; 1973, c. 1262, s. 18.) 
Local Modification—Beaufort: 1969, c. Editor’s Note. — The 1973 amendment, 
265; 1971, c. 129; Duplin: 1969, c. 258; effective July 1, 1974, substituted “Wildlife 
Gates: 1969, c. 121; Jackson: 1969, c. 1259; Resources Commission” for “Board of 
Pender: 1969, c. 258; Transylvania: 1969, Conservation and Development.” 
c. 1259. 


§ 113-101. Bag limits. — It shall be unlawful to take a greater number of 
each species of birds or animals per day or per season than is enumerated in 
the following table. The Wildlife Resources Commission may alter these bag 
limits as changes in the supply of wildlife may justify. 


Per Day Per Season 
AS Eh iol 0d oh") eet h ees rvs bas 3 No limit No limit 
0 Gey oe ss sot apg CER Ss hceee 2 nares 1 3 
Ul emt KALe OFLCI iy ou)-2 os Sieh od Manat geseeens a ots ees No lmit No limit 
ame mC COON. Choe team Alster. isk 1) wea te No limit No limit 
ERED 0 ah RI ale iat Sep Re RATS in LO stives SS Mea 10 150 
eed hate” | SA MIO Ridge he baa A Robt bear Phnae dave No limit No limit 
CI ae ee, oo eee Verte tere an 10 No limit 
thdiay UL ee: Sal poe Peek ela ] 3 
Pee SEs. g sso an ae Seeeca rie dae 2 1 


Woodcock—Federal regulations. 

Dove, ducks, geese, brant and other migratory waterfowl—Federal regula- 
tions. 

Snipe, sora, marsh hens, rails, gallinules— Federal regulations. 

Wildcat, weasel and skunk—No limit. 

Fox—County regulations. 


Game birds and game animals lawfully taken may be possessed during the 
open season therefor and the first 10 days next succeeding the close of such open 
season, but a person may not have in possession at any one time more than two 
ee two wild turkeys and two days’ bag limit of other game animals or game 

irds. 

Notwithstanding any other provisions of this section or any other section of 
law, it shall not be unlawful for any person to possess game birds and game 
animals for a period longer than 10 days next succeeding the close of the open 
season during which such birds or animals were lawfully taken, provided a 
written declaration of the kinds and amounts of birds or animals so possessed 
is filed with the county game and fish protector within 10 days of the close of 
the season during which such birds or animals were taken, but the amount and 
kinds of such birds and animals possessed at any one time shall not exceed the 
limitations imposed by law on the possession of any such birds or animals. 


The bag limit, possession limit and open seasons on dove and all other 
migratory birds and wild fowl! shall be the same as that prescribed by the United 


‘ 


States biological survey legislation irrespective of bag limits, possession limits — 
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and seasons set forth by the North Carolina Game Law. (1935, c. 486, s. 17; 1949, 

i200,.S. 1;:1973,.c.,1262,.s, 18.) 
Editor’s Note. — The 1973 amendment, 

effective July 1, 1974, substituted ‘Wildlife 
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Resources Commission” for “Board of 


Conservation and Development.”’ 


§ 113-102. Protected and unprotected game. — (a) Wild birds and animals 
for which no open seasons are provided shall be classed as protected and it shall 
ae to take or possess them at any time except as provided by G-.S. 
113-87. 

(b) Unprotected Birds. — English sparrows, blackbirds (except redwing 
blackbirds) and starlings and their nests and eggs. 

(b1) Other birds or animals which are not in need of protection or management 
may from time to time be classed as unprotected by the Wildlife Resources 
Commission in any locality or in the entire State, and wher so classified they 
may be taken, possessed, bought, sold and transported at any time. 

(c) Unprotected birds or animals may not be taken by the use of dynamite or 
any explosive ean used or by the use of any poison, except that this shall 
not apply to any such bird or animal when and where the same shall be declared 
a pest and appropriate regulations governing the use of pesticides for 
controlling the said pest have been considered pursuant to the provisions of the 
North Carolina Pesticide Law of 1971 or the Structural Pest Control Act of 1955. 

(cl) When and where a wild bird or animal is declared a pest pursuant to the 
provisions of the North Carolina Pesticide Law of 1971 or the Structural Pest 
Control Act of 1955 and has not been classed as unprotected by the Wildlife 
Resources Commission as provided in subsection (bl) above, the Wildlife 
Resources Commission shall take one of the following actions within 60 days 
after proper notification of such declaration: 

(1) After holding a public hearing classify the wild bird or animal in question 
as either protected or unprotected. If the bird or animal is classed as 
protected, it shall be subject to subsection (a) above; if unprotected, 
action may be taken as determined pursuant to the North Carolina 
Pesticide Law of 1971 or the Structural Pest Control Act of 1955. 

(2) By inaction, or at its discretion, allow the bird or animal to automatically 
be classed as unprotected and subject to subsection (c) above. 


(d) No person shall take squirrels at any time in any public park. It shall be 
unlawful at any time to buy, or sell, rabbits or squirrels for the purpose of resale. 
_ Rabbits may be box-trapped or hunted without gun at any time. The setting of 
steel traps for bear is unlawful. Foxes may be taken with dogs only, except during 
the open season, when they may be taken in any manner. It shall be unlawful at 
any time to take any wild deer while swimming or in water to its knees. It shall 
be unlawful to take or possess American alligators or their eggs at any time, ex- 
cept that any bona fide zoo, either public or private, may, under a permit issued 
by the Executive Director of the Wildlife Resources Commission, possess such 
alligators and eggs for purposes of display and/or propagation. It shall be unlaw- 
ful to take North American panthers (cougars) at any time. (1935, c. 486, s. 18; 
1949, c. 1205, s. 2; 1965, c. 904, s. 1; 1967, c. 728, s. 1; 1971, c. 449, s. 1; c. 461; 
e, 048, s. 1; 1973, c. 1210, ss. 1-3, 5; c. 1262, s. 18.) 


Local Modification.—Washington, as to 
subsection (c): 1971, c. 174. 

Editor’s Note.— 

The 1967 amendment deleted from sub- 
section (b) “great horned owls, Cooper’s 
hawks, sharp-shinned hawks.” 

The first 1971 amendment deleted ‘“Wild- 
cats” preceding “Weasels” and substituted 
“Executive Director of the North Carolina 
Wildlife Resources Commission” for 
“Commissioner” in subsection (c). 


The second 1971 amendment added the 
last sentence in subsection (d). 

The third 1971 amendment rewrote the 
next-to-last sentence in subsection (d). 

The first 1973 amendment added ‘“‘wild” at 
the beginning of subsection (a), substituted 
“seasons are’ for ‘“‘season is’ near the middle 
of subsection (a), added at the end of subsection 
(a) “except as provided by G.S. 113-87” and 
deleted the former second sentence of 
subsection (a), which provided ‘‘Unprotected 
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birds and animals may be taken, possessed, 
bought, sold and transported at any time in any 
manner.” In subsection (b), the amendment 
deleted crows, jays and buzzards from the list 
of unprotected birds and inserted ‘(except 
redwing blackbirds).’” The amendment also 
added subsections (bl) and (cl) and rewrote 
subsection (c). 

The second 1973 amendment, effective July 
1, 1974, inserted “Wildlife Resources” 
preceding “Commission” the second time the 
word appears in the introductory paragraph of 
subdivision (c1). 

Section 2, Session Laws 1967, c. 728, 
provides: “This act shall not be construed 
to prevent the killing of owls or hawks 
when they are committing depredations, 
as authorized by G.S. 113-97 [113-87].” 

Session Laws 1969, c. 129, effective Sept. 
1, 1969, repealed Session Laws 1951, c. 
450, as amended by Session Laws 1957, 
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Session Laws 1969, c. 195, effective Oct. 
1, 1969, also repealed Session Laws 1951, 
c. 450. 


Section 2, c. 449, Session Laws 1971, pro- — 


vides: “The intent of this act is to classify 





: 


the wildcat (Lynx rufus rufus) as a pro- © 
tected wild animal. To that end, all general, — 


special, and local legislation in conflict with 


this act, including any act that may set — 


any bounty upon wildcats (Lynx rufus ru- 
fus), is hereby repealed.” 

Section 2, c. 648, Session Laws 1971, 
provides: “All laws and clauses of laws, 
including section 14% of Chapter 904 of the 
Session Laws of 1965, which are in conflict 
with this act are hereby repealed.” 

Session Laws 1973, c. 1210, s. 6, provides: 
“This act shall not invalidate any city or local 
ordinances now in existence.” The act was 
ratified April 8, 1974, and made effective on 
ratification. 


c. 34. 


§ 113-103. Unlawful possession. — The possession, transportation, 
purchase or sale of any dead game animals, dead game birds, or parts thereof. 
during the closed season in North Carolina, though said animals, birds, or any 
parts thereof were taken or killed without the State in the open season in suc 
state, shall be unlawful; and the possession of same shall be prima facie evidence 
of the violation thereof: Provided, said animals or birds or parts thereof belong 


to any one of the family or classes protected by the North Carolina Game Law 


as amended to date. 
The Executive Director of the North Carolina Wildlife Resources Commission, 
all game protectors, deputy game protectors and refuge keepers shall have the 
power to enter and search any refrigeration plant, refrigerators and ice boxes 
of all public refrigerating storage plants, meat shops, hotels, restaurants, or 
other public eating places, in which such officer, making such search, has 
reasonable grounds to believe that game taken, killed or stored in violation of 
the North Carolina Game Law has been concealed or stored, and which will 
furnish evidence of a violation of such laws; and such search may be made 
without warrant, except that no dwelling may be searched without a warrant. 
(1935, c. 486, s. 19; 1978, c. 1262, s. 18.) 
Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Executive 


Director of the North Carolina Wildlife 
Resources Commission” for ‘“Commissioner.” 


§ 113-103.1. Deer accidentally killed.—Notwithstanding any regulation 
of the Wildlife Resources Commission, any person who shall accidentally kill a 
deer with an automobile or other motor vehicle need not report such accident to 
the Wildlife Resources Commission nor shall said person haye to surrender the 
carcass of the dead deer to any public agency or public official. Provided that any 
person desiring to keep the carcass of an accidentally killed deer must obtain a 
ane from a wildlife protector or other law-enforcement officer. (1971, c. 400, 
s. ti 

Editor’s Note.—Section 2, c. 400, Session 
Laws 1971, makes the act effective July 1, 1971. 


§ 113-104. Manner of taking game. — No person shall at any time of the 
year take in any manner, number, or quantity any wild bird or wild animal, or 
take the nests or eggs of any wild bird, or possess, buy, sell, offer or expose 
for sale, or transport at any time or in any manner any such bird, animal, or 
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part thereof, or any birds’ nests or eggs, except as permitted by this Article; 
the possession of any game animals, or game birds or part of such animals or 
ame virds, except those expressly permitted by the Wildlife Resources 
mmission, in any hotel, restaurant, cafe, market or store, or by any produce 
dealer in this State shall be prima facie evidence of the possession thereof for 
the Ress of sale in violation of the provisions of this Article; but this provision 
shall not be construed to promt the passer lawfully obtaining game from 
eevins it prepared in a public eating place and served to himself and guest: 
Provided, however, that for the purpose of this Article any person hiring another 
to kill aforesaid game animals or game birds and receiving same shall be deemed 
buying same, and subject to the penalties of this Article. Game birds and game 
animals shall be taken only in the daytime, between sunrise and sunset, with 
a Shotgun not larger than number 10 gauge, a rifle, or with bow having minimum 
pull of 45 pounds and nonpoisonous, nonbarbed, nonexplosive arrow with 
minimum broadhead width of seven eighths of an inch, unless otherwise 
specifically permitted by this Article: Provided, however, blunt-type arrowheads 
may be used in taking game birds and small game animals including, but not 
by way of limitation, rabbits, squirrels, quail, grouse, turkeys and pheasants; 
provided that [in Alexander, Buncombe, Caldwell, Cherokee, Clay, Cleveland, 
Graham, Haywood, Macon, Madison, Mitchell, Polk, Rutherford, Transylvania 
and Yancey Counties] pistols with barrels not less than six inches in length and 
a muzzle velocity of not under 1100 feet per second and bullet weight of not less 
than 35 grains or more than 70 grains may be used in the hunting or taking of 
squirrels or rabbits on one’s own land or on land in one’s legal possession, or 
on lands of another where expressed permission has been granted therefor. No 
person shall take any game animals or game birds or migratory ae birds from 
any automobile, or from any engine-powered or self-propelled vehicle or any 
vehicle especially equipped to provide facilities for taking deer by any unlawful 
means, or by aid of or with the use of any jacklight, or other artificial light, net, 
trap, snare, fire, salt lick or poison; nor shall any such jacklight, net, trap, snare, 
fire, salt lick or poison be used or set to take any animals or birds; nor shall birds 
or animals be taken at any time from an airplane, power boat, sailboat, or any 
boat under sail, or any floating device towed by a power boat or sailboat or, 
during the hours between sunset and sunrise, from any other floating device; 
nor shall any person take any dove, wild turkey, or upland game Hird on any 
field, or in any cover in ich corn, wheat, or other grain has been deposited 
for the purpose of drawing such birds thereto. However, it shall be lawful to 
use an artificial light ane firearms except where prohibited by the North 
Carolina Wildlife Resources Commission regulations when hunting raccoons or 
opossums with dogs, or when hunting frogs. A person may take game birds and 
wild animals during the open season therefor with the aid of dogs, unless 
specifically prohibited by this Article. It shall be lawful for individuals and 
organized field trial clubs or associations for the protection of game, to run trials 
or train dogs at any time: Provided, that no shotgun or rifle be used and that 
no game birds or game animals shall be taken during the closed season by reason 
thereof. The Wildlife Resources Commission shall have, and is hereby given, full 
ee and authority to make regulations defining the manner of taking fur- 
earing animals and to prohibit the use of steel traps in any county or districts 
of the State when it shall appear necessary and advisable to the said Wildlife 
Resources Commission. Any person who shall cut down den trees in taking game 
or fur-bearing animals shall be guilty of a misdemeanor. 

No person shall take any wild animal or wild bird at night with the aid of an 
artificial light if such taking is from any aircraft, vehicle, watercraft, or other 
conveyance; provided however that this section does not prohibit the collection 
of specimens for scientific and medical studies when conducted under permit 
issued by the North Carolina Wildlife Commission. 

It shall be unlawful for any person or persons to hunt with guns or dogs upon 
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the lands of another without first having obtained permission from the owner 
or owners of such lands, and said permission so obtained may be continuous for — 
one open hunting season only. : 

It chat be unlawful for any person to hunt, take or kill any upland game birds, © 
squirrels or rabbits with or by means of any automatic-loading or hand-operated — 
repeating shotgun capable of holding more than three shells, the magazine of — 
which has not been cut off or plugged with a one-piece metal or wooden filler 
incapable of removal through the loading end thereof, so as to reduce the 
capacity of said gun to not more than three shells at one time in the magazine 
and chamber combined; provided, that this sentence shall not apply to any person 
while lawfully hunting on a licensed “controlled shooting preserve” as defined 
by G.S. 118-84(7). It shall be unlawful for any person while hunting wild birds 
and animals with a gun to refuse to surrender such gun for inspection upon 
request of a duly authorized officer. It shall also be unlawful to shoot any such 
birds while such birds are sitting on the ground. 

It shall be unlawful for any person to possess, sell, or offer for sale any 
noose-type commercially manufactured snare by which an animal may be 
entangled and caught. 

It shall be unlawful for any person to take or kill or attempt to take or kill 
any deer from or through the use of any boat or other floating device; provided 
that this section shall not prohibit the transportation of hunters, their guns, 
dogs, or other hunting equipment or their legally taken game by means of any 
boat or other floating device, and shall not prohibit the hunter shooting from 
his stand, if such stand is not within or a part of such boat or floating device. 
This paragraph shall not apply to the Counties of Beaufort, Burke, Camden, 
Carteret, CHeebiceE. Chowan, Columbus, Craven, Cumberland, Currituck, Dare, 
Edgecombe, Gates, Hertford, Hoke, Lenoir, Martin, Pamlico, Pasquotank, 
Perquimans, Person, Robeson, Surry, Swain, Tyrrell, Washington, Wayne and 
Yadkin. With respect to the Roanoke River and its tributaries in Northampton 
and Bertie Counties, but not to any of its tributaries in Halifax and Edgecombe © 
Counties, between the Roanoke River’s intersection with U.S. Highway 301 at 
Weldon in Northampton County and its intersection with U.S. Highway 17 at — 
Williamston in Bertie County, this paragraph shall apply; provided, however, — 
this eee shall not apply to any other river or stream in Northampton, 
Bertie, Edgecombe and Halifax Counties. For the purposes of this section, no 
portion of the Roanoke River shall be deemed to lie in Martin County. (C.S., s. 
21243119355 654868 2091939)e) 285962159049) eel 205 ens 1955 hem 0444 9am 
ec. 207, 500; 1961, ¢. 1182; 1963) ¢.881;°e769Tjss: 1)/°8%' 51967, c. 858)-sP 138 
1149; s. 1.5; 1969; ec. 75,:14031971) c: 439)'ssi 1-37 e8899)-S21;551973, 'e. 10968 
126248018.) 


Local Modification.—Beaufort: 1969, c. The second {1967 amendment inserted 


265; 1971, c. 129; Duplin: 1969, cc. 195, 258; 
Franklin: 1969, c. 484; Pender: 1969, cc. 
129, 258; Stanly: 1969, c. 858; Tyrrell: 1969, 
c. 757; Wake: 1978, c. 1382. 


Editor’s Note.— 

The first 1967 amendment inserted in 
the first paragraph the proviso as to use of 
pistols for taking squirrels or rabbits. Sec- 
tion 2 of the 1957 amendatory act provides 
that the act shall apply to the following 
counties only: Alexander, Buncombe, Cald- 
well, Cherokee, Clay, Cleveland, Graham, 
Haywood, Macon, Madison, Mitchell, Polk, 
Rutherford, Transylvania and Yancy. Session 
Laws 1973, c. 211, amended s. 2 of the 1967 
amendatory act so as to make that act 
applicable to Henderson County. 


“and firearms except where prohibited by 
the North Carolina Wildlife Resources 
Commission regulations’ in the fourth 
sentence. 

The first 1969 amendment inserted “or 
rifle’ in the proviso to the sixth sentence 
of the first paragraph. 

The second.1969 amendment inserted the 
present second paragraph. 

The first 1971 amendment, in the last 
paragraph, inserted “their guns, dogs, or 
other hunting equipment” in the first sen- 
tence, deleted “Bertie” and “Northampton” 
from the list of counties in the second sen- 
tence, and added the third and fourth sen- 
tences. 


The second 1971 amendment deleted 
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“Sampson” from the list of counties in the 
second sentence of the last paragraph. 

The first 1973 amendment added the proviso 
as to hunting on a licensed controlled shooting 
preserve at the end of the first sentence of the 
fourth paragraph. 

The second 1973 amendment, effective July 
1, 1974, substituted “Wildlife Resources 
Commission” for ‘‘Board” near the middle of 
the first sentence, and in two places in the next- 
to-last sentence, of the first paragraph. 

Section Is Constitutional. — This section 
and the first sentence of § 113-109(b), pro- 
tecting and managing wildlife, are within 
the legitimate interests of the State and in 
the public interest and are. constitutional. 
State v. Lassiter, 13 N.C. App. 292, 185 
S.E.2d 478 (1971). 


Purpose of Section. — This section and 
the first sentence of § 113-109(b) have the 
purpose of controlling and managing the 
use and methods of taking wildlife. State 
v. Lassiter, 13 N.C. App. 292, 185 S.E.2d 
478 (1971). 

Section Is Clear. — This section and the 
first sentence of § 113-109(b) are clear and 
definite as to the persons within the scope 
of the sections and the acts which are 
penalized. State v. Lassiter, 13 N.C. App. 
292, 185 S.E.2d 478 (1971). 

Section 113-109 Punishes Same Offense. 
—Section 113-109(b) does not create a dis- 
tinct or separate criminal offense from that 
created and defined by this section; rather 
it merely provides a greater punishment 


1974 CUMULATIVE SUPPLEMENT 


§ 113-105 


when the stated conditions are shown and 
proved by the State. State v. Lassiter, 13 
N.C. App. 292, 185 S.E.2d 478 (1971). 


Pursuit of Deer by Aid of Artificial 
Light Is Violation.—One violates this sec- 
tion when he pursues or attempts to kill a 
deer by aid of or with the use of any 
artificial light, because this activity falls 
within the statutory definitions of “taking” 
and “game animal.” State v. Lassiter, 13 
N.C. App. 292, 185 S.FE.2d 478 (1971). 


Warrant Sufficient.—Warrants charging 
that defendants unlawfully and _ willfully 
attempted to take deer with the aid of an 
artificial light between the hours of sun- 
set and sunrise in an area known to be 
inhabited and frequented by deer, is suff- 
cient to charge the offense defined by this 
section; the words “in an area known to 
be inhabited and frequented by deer” are 
mere surplusage and may be disregarded. 
State v. Lassiter, 9 N.C. App. 255, 175 
S.F.2d 689 (1970). 


In a prosecution charging defendants 
with the unlawful hunting of deer by arti- 
ficial light, it was incumbent upon the de- 
fendants to ask for a bill of particulars if 
they desired to know what area of the 
county the offense took place. State v. 
Lassiter, 9 N.C. App. 255, 175 S.E.2d 689 
(1970). 

Applied in State v. Vaughan, 268 N.C. 
105, 150 S.F.2d 31 (1966); State v. Link, 13 
N.C. App. 568, 186 S.E.2d 634 (1972). 


§ 113-105. License to engage in business of game propagation; sale and 
transportation regulated. — Any person desiring to engage in the business 
of propagating in captivity upland game birds, ducks and geese, or any of them 
on land of which he is the owner or lessee and selling same pursuant to the 

rovisions of this section, may make application in writing to the Executive 

irector of the North Carolina Wildlife Roane Commission for a license to 
do so. The Executive Director of the North Carolina Wildlife Resources 
Commission, when it shall appear that such application is made in good faith, 
Shall upon the payment of a fee of two dollars ($2.00), issue to each applicant 
a license permitting such licensee to propagate such game birds on land of which 
he is the owner or lessee, the location of which shall be stated in such application 
and such license; to sell and ship such propagated game birds in the State from 
the State alive at any time for breeding or stocking purposes and take such 
propagated game birds except wild quail and wild turkey in any manner and at 
any time and sell the carcasses for food as hereinafter prescribed: Provided, that 
propagated upland game birds may be killed by shooting only during the open 
season as established by the Wildlife Resources Commission; and, provided 
further, that propagated migratory game birds may be killed by shooting only 
during the open season for migratory game birds. Each such license shall expire 
on the thirty-first day of December of the year in which it is issued. Each holder 
of a game bird propagating license shall keep such license prominently displayed 
at the place of business specified therein. 

Every person holding a game bird propagating license issued by the Executive 
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Director of the North Carolina Wildlife Resources Commission shall keep 
accurate, written records, showing the number of game birds of each species 
propagated, bought, or sold, and the disposition thereof. These records shall be 
xept permanently on the premises stated in such license anc shall be open for 
inspection by any duly authorized representative of the Executive Director of 
the North Carolina Wildlife Resources Commission at all reasonable times. 

Migratory game birds propagated in accordance with this section shall not be 
bought or sold for food, unless each bird before attaining the age of four weeks, 
shall have had removed from the web of one foot a portion thereof in the form 
of a “V” large enough to make a well-defined mark, which shall be sufficient 
to identify it as a bird propagated in accordance with this section of the North 
Carolina Game Law. Migratory game birds propagated in accordance with this 
section may be bought, sold or offered for sale for food only after being tagged 
with an indestructible metal tag which shall be supplied by the Wildlife 
Resources Commission. 

Common carriers shal! receive and transport game birds tagged as aforesaid 
but to every package containing such propagated game birds shall be affixed 
a tag or label upon which shall plainly be printed or written the name, address 
and license number of the person by whom such propagated game birds are 
shipped and the name and Piles of the person to whom such progagated game 
birds are to be transported and number of each kind contained therein. The 
Wildlife Resources Commission shall be entitled to receive and shall collect for 
each tag to be affixed to the carcass of each game bird propagated, in accordance 
with this section, the sum of five cents (5¢). The said tags shall remain affixed 
as aforesaid until the carcasses of such propagated game birds shall be finall 
prepared for consumption: Provided, that the owner or proprietor of a hotel 
restaurant, boardinghouse, or the manager cf a club, may sell a portion of a 
tagged game bird to a guest, customer, or member, for consumption on the 
premises. 

The proprietor or keeper of a hotel, restaurant or cafe, boardinghouse or club, 
desiring to serve game to his patrons, may make application to the Wildlife 
Resources Commission for a license to do so. The Wildlife Resources 
Commission, when it shall appear that such application is made in good faith, 
shall upon the payment of a fee of ten dollars ($10.00) issue to each such 
applicant a license permitting the holder thereof to buy and possess game birds 
lawfully tagged, and to serve such game to his patrons for consumption at any 
time, but only on the premises, the location of which shall be definitely stated 
in such license and the application therefor. Each such license to serve game 
birds shall expire on the thirty-first day of December in the year in which it is 
issued. Each person holding a license to serve game birds shall keep such license 
prominently displayed at the place of business specified therein. The holder of 
a license to serve game birds may purchase only game Sear tagged in 
accordance with law. Each holder of a license to serve game birds shall keep 
accurate written records of each and every purchase, which records shall contain 
the name and address of the person or corporation from whom such game birds 
were purchased, the date of each transaction and the number and kind of game 
birds included in each purchase. These records shall be kept permanently at the 
place of business specified in the license and shall be open for inspection by any 
duly authorized representative of the Wildlife Resources Commission at all 
reasonable times. Each holder of a license to serve game birds shall send a 
certified copy of these records for the previous calendar year to the Wildlife 
Resources Commission not later than January fifteenth. The Wildlife Resources 
Commission shall furnish the forms on which these records are to be kept. The 
Wildlife Resources Commission is hereby authorized to prescribe from time to 
time rules and regulations governing the possession, purchase, sale and 
ite ee ae of birds raised in domestication pursuant to the provisions of this 

rticle. 
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It shall be unlawful for a) person to release any domestically propagated 
e 


or pen-raised wild turkey (Me 


agris gallopavo) for stocking purposes. (1935, ec. 


moo, 8. 21, 19/1) c. o15,'S."0; 1973, c, 1098; c. 1262) 518) 


Editor’s Note. — The 1971 amendment 
substituted “wild quail” for “quail” in the 
second sentence. 

The first 1973 amendment added the last 
paragraph of the section. 

The second 1973 amendment, effective July 


North’ Carolina Wildlife Resources Commis- 
sion” for “Commissioner” and __ substi- 
tuted “Wildlife Resources Commission” for 
“Board,” for “Department of Conservation 
and Development” and for “Department” 
throughout the section. 


1, 1974, substituted “Executive Director of the 


§ 113-105.2. Pen-raised quail. — (a) The Wildlife Resources Commission 
shall on or before October 1, 1971, promulgate rules and regulations for the 
ossession, sale, and transportation of pen-raised quail for food purposes, and 
in adopting such rules and regulations the Wildlife Resources Commission shall 
provide for adequate safeguards against the trapping of wild quail; and to 
provide for close supervision of any person, firm or corporation raising pen- 
raised quail for food purposes and to take every reasonable precaution so as to 
adequately distinguish such pen-raised quail from wild quail. 

(b) When any person, firm, or corporation applies in writing to the Executive 
Director, the Executive Director, when it shall appear that such application and 
applicant have complied with the rules and regulations promulgated by the 
Wildlife Resources Commission, shall issue a revokable permit to sell peri-raised 
quail for food purposes. 

(b1) Every person who wishes to raise and sell pen-raised quail for food 
purposes, upon application for the permit described in subsection (b) shal! pay 
the sum of fifty dollars ($50.00) to the Wildlife Resources Commission, to be used 
by the Wildlife Resources Commission to defray the expenses incurred in the 
processing of the application. 

(c) The Executive Director shall without notice have the right to revoke any 
permit issued under this section for failure to comply with any rule or regulation 
of the Wildlife Resources Commission. Upon revocation of any permit, the 
permittee shall have the right to appeal any revocation to the Wildlife Resources 
Commission. ; 

(d) If any person, firm, corporation, permittee, processor, or merchant shall 
violate any of the rules and regulations promulgated by the Wildlife Resources 
Commission, they shall be guilty of a misdemeanor and upon conviction shall 
be punished by a fine of not more than one hundred fifty dollars ($150.00), or 
by imprisonment not exceeding 30 days or both. (1971, c. 515, ss. 1-4; ¢. 1114; 
1973, c. 1262, s. 18.) 

Editor's Note. — The 1971 amendment 
added subsection (b1). 

The 1973 amendment, effective July 1, 1974, 


substituted ““Wildlife Resources Commission” 
for “Commission” throughout the section. 


§ 113-106. Unlawful transportation. — No common carrier or employee 
of such carrier shall, while engaged in such business, transport for the owner 
any wild animals or birds or any part thereof, or nest or eggs of any bird, nor 
shall any such carrier or employee knowingly receive or possess the same for 
shipment for another, unless the person offering the same for shipment is in 
possession of valid hunting license or collecting permit. A person who is a 
resident of this State may transport within the State during the open season 
therefor, game birds and game animals lawfully taken. A person who is a 
nonresident of the State and a holder of a valid nonresident hunting license, may, 
under a permit issued by the Executive Director of the North Carolina Wildlife 
Resources Commission, transport within this State, or from a point within to a 
point without, during the open season therefor, game birds and game animals 
or parts thereof lawfully taken by him, but he shall not transport out of the State 
_ during any one open season more than two male deer and two wild turkeys, or 
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during one calendar week more than two days’ bag limit of other game animals 
and game birds. A person may transport, buy, or sell at any time or in any 
manner, nongame animals and the fur of fur-bearing animals lawfully taken and 
tagged. A person may transport, and possess at any time and in any manner 
the head, antlers, hides, feet or skin of game animals or game birds lawfully 
taken. A person may buy and sell at any time the mounted specimens of heads, 
antlers, hides and feet of game animals, and the skins of game birds lawfully 
taken and possessed: Provided, the person selling such specimens has a written 
permit issued by the Executive Director of the North Carolina Wildlife 
Resources Commission, authorizing him to do so. (1935, c. 486, s. 22; 1941, ¢. 281, 
S. 17,1973 Aer Zo2ns. 18,) 

Editor’s Note. — The 1973 amendment, Director of the North Carolina Wildlife 
effective July 1, 1974, substituted ‘Executive Resources Commission” for “Commissioner.” 


§ 113-108. Privately owned public hunting grounds. — In order to 
improve hunting, to open to the hunting public lands well stocked with game, 
and to give landowners some income through game protection and propagation, 
the State of North Carolina, through the Wildlife Resources Commission, is 
authorized to recognize, list, and assist the owners in protecting their lands 
which are a part of public hunting grounds organized under this section of the 
North Carolina Game Law, subject to the following conditions, stipulations, and 
such rules as the Wildlife Resources Commission may adopt for the regulation 
of said hunting grounds: 


(2) Owners of land included in a hunting ground formed under this Article 
must organize, adopt rules and regulations for the operation of said 
hunting grounds, and be recognized by the Wildlife Resources 
Commission before such hunting grounds are put into operation under 
this Article; 

(3) The Wildlife Resources Commission will list and assist in advertising 
such public hunting grounds as are formed under this Article, subject 
to such rules and regulations as may be adopted by the Wildlife 
Resources Commission from time to time, and in accordance with the 
North Carolina Game Law and this Article. The Wildlife Resources 
Commission will furnish at cost to the owners of public hunting grounds 
posters to be used in posting such lands, such posters to state that the 
lands are posted under this section of the North Carolina Game Law 
and in case of withdrawal of recognition by the Wildlife Resources 
Commission such posters: shall be removed from the land affected 
within 10 days after notice to owner or owners; 


(5) The owners of public hunting grounds may require of each and every 
hunter a per day rate for hunting, rates to be approved by the Wildlife 
Resources Commission, said rates not to exceed four dollars ($4.00). In 
addition to charges for privileges of shooting game, landowners may 
charge a dog hire when landowners furnish dogs, dogs to be furnished 
only by request of the hunter; 


(6) When any group of owners of a public hunting ground, organized under — 
this Article, decide to POG the hunting of certain kinds of game, 
said kinds of game used for stocking to be propagated in game breeding 
plants organized and operated under the game and other laws of North 
Carolina, the owner shall be permitted to charge hunters such fees and 
rates as are approved by the Wildlife Resources Commission; 

(10) When hunting grounds or any part thereof, organized and operated 
under this Article are used for purposes not consistent with the federal, 
State and local laws, the Wildlife Resources Commission shall withdraw 
recognition from the area of such parts thereof as are deemed 
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advisable, and report the case to the proper civil officials. (1935, c. 486, 


Se Lol Ll Cds Sikes } 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission’ for ‘Department of 
Conservation and Development” in_ the 
introductory paragraph, in subdivision (2), near 
the beginning of the first and second sentences 
of subdivision (3), and in subdivisions (5), (6) 
and (10). The amendment also substituted 


introductory paragraph, for “Board” near the 
end of the first sentence of subdivision (3) and 
for “Board of Conservation and Development”’ 
near the end of subdivision (6), and substituted 
“Wildlife Resources © Commission’’ for 
“Department” near the end of the second 
sentence of subdivision (3). 

Only the introductory language and the 


“Wildlife Resources Commission”’ for 
“Conservation Board’ near the end of the 


subdivisions changed by the amendment are set 
out. 


§ 113-109. Punishment for violation of Article.—(a) Any person, or 
group of persons, who takes, possesses, transporis, buys, sells, offers for sale, or 
has in possession for sale or transportation, any wild bird, or wild animals, or any 
part thereof, or the nest or egg of any wild bird, in violation of any of the pro- 
visions of this Article, or who violates any other of the provisions of this Article, 
or who fails to perform any duty irnposed upon him by this Article, or who vio- 
lates any lawful order, rule or regulation relating to game birds and animals and 
game fish promulgated by the Wildlife Resources Commission shall be guilty. of 
a misdemeanor and upon the first offense and conviction thereof shall be fined 
not less than ten dollars ($10.00) nor more than fifty dollars ($50.00) or im- 
prisoned for not more than 30 days, unless a greater penalty be prescribed for 
the specific act or acts. Upon the second offense, a person convicted thereof shall 
be fined not less than thirty-five dollars ($35.00) nor more than two hundred 
dollars ($200.00), or by imprisonment for not more than six months, or both 
in the discretion of the court. Any person, firm, or corporation who buys or 
sells, or offers to buy or sell, game birds or game animals in violation of the 
provisions of this Article shall, upon conviction thereof, be fined not less than 
fifty dollars ($50.00) or imprisoned for not more than 60 days, or both fined 
and imprisoned in the discretion of the court. In all cases of conviction under 
this Article, the court in which such conviction is had shall revoke and require the 
surrender of any hunting license then held by the person so convicted, which li- 
cense shall be forwarded together with the record of such conviction to the Wild- 
life Resources Commission. Such revocation of license shall be mandatory for 
the remainder of the hunting-license year during which such conviction occurred, 
and any person whose license has been revoked who procures or uses any other 
hunting license, or hunts with gun or dogs without a license during this period 
shall be guilty of a misdemeanor, and shall, upon conviction, be fined not less than 
fifty dollars ($50.00) or imprisoned for not less than 30 days, and in addition shall 
have his license-buying privilege suspended for an additional year following such 
conviction. Any person who shall swear or affirm to any false statement in any ap- 
plication for a hunting license shall be deemed guilty of perjury and on convic- 
tion shall be subject to the punishment provided for in the crime of perjury. 

(b) Any person who takes or attempts to take deer between sunset and sunrise 
with the aid of a spotlight or other artificial light on any highway or in any field, 
woodland, or forest, in violation of this Article shall, upon conviction, be fined for 
a first offense not more than two hundred fifty dollars ($250.00) or imprisoned 
for not more than 60 days or both in the discretion of the court, and for subsequent 
offenses shall, upon conviction, be fined not less than two hundred fifty dollars 
($250.00) or imprisoned not more than 90 days or both in the discretion of the 
court. In any locality or area which is frequented or inhabited by wild deer, the 
flashing or display of any artificial light from roadway or public or private drive- 
way so that the beam thereof is visible for a distance of as much as 50 feet from 
such roadway or driveway, or the flashing or display of artificial light at any place 
off such roadway or driveway, when either of such acts is accompanied by the 
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possession of a firearm or a bow and arrow during the hours between sunset and 
sunrise, except as authorized herein for the taking of raccoon, opossums, or frogs, 
shall constitute prima facie evidence of a violation punishable under the provisions 


of the preceding sentence. 


(d) Any person who shall take or attempt to take wild turkey or bear during 
the closed season thereon as established by the Wildlife Resources Commission, 
or any person who shall take or attempt to take wild turkey or bear during the 
open season as established by the Wildlife Resources Commission by the use of 
any unlawful means or method as defined in G.S. 113-104, shall, upon conviction, 
be fined not less than two hundred and fifty dollars ($250.00) or imprisoned for 
not less than 90 days, or both in the discretion of the court. 


(e) Any person who shall take or kill or attempt to take or kill any deer from 
any boat or other floating device in violation of the provisions of this Article shall 
be guilty of a misdemeanor and, upon conviction thereof, shall be fined not less 
than fifty dollars ($50.00) nor more than one hundred dollars ($100.00), or im- 
prisoned for not less than 30 days nor more than 60 days, in the discretion of the 
court. This subsection shall not apply to the counties of Beaufort, Bertie, Burke, 
Camden, Carteret, Cherokee, Chowan, Columbus, Craven, Cumberland, Currituck, 
Dare, Edgecombe, Gates, Hertford, Hoke, Lenoir, Martin, Northampton, Pam- 
lico, Pasquotank, Perquimans, Person, Robeson, Surry, Swain, Tyrrell, Washing- 


ton, Wayne and Yadkin. 


(1967, c. 729; c. 1149, s. 1; 1971, c. 423, s. 1: c. 524; c. 899, s. 2; 1973, c. 677.) 


Editor’s Note.— 

The first 1967 amendment increased the 
minimum fine in subsection (d) from 
$100.00 to $250.00. 

The second 1967 amendment rewrote the 
second sentence in subsection (b). 

The first 1971 amendment inserted “or 
bear” twice in subsection (d). 

The second 1971 amendment rewrote the 
penalty provisions in the first sentence of 
subsection (b) and deleted “such” preced- 
ing “artificial light” and inserted “except 
as authorized herein for the taking of rac- 
coon, opossums, or frogs,” in the second 
sentence of subsection (b). 

The third 1971 amendment deleted 
“Sampson” from the list of counties in the 
last sentence of subsection (e). 

The 1973 amendment substituted “hunt- 
ing-license year during which such convic- 
tion occurred” for “period for which the 
license was issued” in the fifth sentence of 
subsection (a). 

Only the subsections affected by the 
amendments are set out. 


Constitutionality. — Section 113-104 and 
the first sentence of subsection (b) of this 
section, protecting and managing wildlife, 
are within the legitimate interests of the 
State and in the public interest and are 
constitutional. State v. Lassiter, 13 N.C. 
App. 292, 185 S.E.2d 478 (1971). 

The prima facie evidence rule of sub- 
section (b) is constitutional and meets the 
requirement for constitutionality that there 
be a rational connection between the fact 
proved and the ultimate fact presumed so 
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that the inference of the one from proof of 
the other is not unreasonable and arbitrary. 
State v. Lassiter, 13 N.C. App. 292, 185 
S.E.2d 478 (1971). 

Purpose of Section.—Section 113-104 and 
the first sentence of subsection (b) of this 
section have the purpose of controlling and 
managing the use and methods of taking 
wildlife. State v. Lassiter, 13 N.C. App. 292, 
185 S.E.2d 478 (1971). 

Section Is Clear.—Section 113-104 and 
the first sentence of subsection (b) of this 
section are clear and definite as to the 
persons within the scope of the sections 
and ihe acts which are penalized. State v. 
Lassiter, 13 N.C. App. 292, 185 S.E.2d 478 
(1971). 

““Taking”.—The shooting and killing of a 
deer with a rifle is a “taking” within the 
intent and meaning of subsection (b). 
State v. Link, 13 N.C. App. 568, 186 S.E.2d 
634 (1972). 


Section 113-104 Punishes Same Offense. 
—Subsection (b) of this section does not 
create a distinct or separate criminal of- 
fense from that created and defined by § 
113-104; rather it merely provides a greater 
punishment when the stated conditions are 
shown and proved by the State. State v. 
Lassiter, 13 N.C. App. 292, 185 S.E.2d 478 
(1971). 

Presumption Does Not Deprive Defen- 
dants of Rights.——The presumption in sub- 
section (b) does not shift the burden of 
proof from the State to the defendants, or 
deprive them of due process of law or the 
presumption of innocence which remains 


§ 113-109.1 


with them until overcome by evidence of 
guilt beyond a reasonable doubt. State v. 
Lassiter, 13 N.C. App. 292, 185 S.E.2d 478 
(1971). 

The presumption in subsection (b) is not 
conclusive upon the jury; they may still 
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under the law return a verdict in favor of 


the defendant. State v. Lassiter, 13 N.C. 
App. 292, 185 S.E.2d 478 (1971). 

Applied in State v. Vaughan, 268 N.C. 
105, 150 S.E.2d 31 (1966); State v. Lassiter, 
9 N.C. App. 255, 175 S.E.2d 689 (1970). 





§§ 113-109.1 to 113-109.5: Reserved for future codification purposes. 


ARTICLE 7A. 
Safe Distances for Hunting Migratory Wild Waterfowl. 


§ 113-109.6. Hunting migratory wild waterfowl in the vicinity of 
another waterfowl blind.—It shall be unlawful for any person to hunt, shoot, 
take or intentionally disturb migratory wild waterfowl from a blind, boat, float, 
raft, mat or other buoyant craft or from any other location, position or device 
nearer than 500 yards to any other blind, boat, float, raft, mat or other buoyant 
craft, or other location, position or device which is permanently established for 
hunting of migratory wild waterfowl by the land or riparian owner or one with the 
written permission of said land or riparian owner; unless said person is hunting, 
shooting, taking or intentionally disturbing migratory wild waterfowl from a blind, 
boat, float, raft, mat or other buoyant craft or other location, position or device 
located on land owned or within the riparian water area of land owned by said 
person or for which said person has written permission of the owner; except when 
such person is in active pursuit of a visible, crippled waterfowl which was legally 


ct by said person from a position to which said person was entitled. (1973, c. 
e3, s. 1.) 


§ 113-109.7. Penalty for violation.—Any person who violates the pro- 
visions of G.S. 113-109.6 shall be deemed guilty of a trespass and such violation 
shall constitute a misdemeanor and subject the offender to a fine of not less than 
ten dollars ($10.00) nor more than two hundred and fifty dollars ($250.00) or 
confinement in jail for a period not to exceed five months or both in the discretion 
of the court. Upon conviction for a second violation of G.S. 113-109.6, the trial 
court shall immediately revoke the license of the violator for hunting privileges 
in North Carolina for the balance of the current opén season and said violator shall 
not be eligible for a license granting hunting privileges in North Carolina during the 
current open season but may be eligible for license thereafter. (1973, c. 823, s. 1.) 


-§ 113-109.8. Article inapplicable to certain counties. — This Article shall 
not apply to Anson, Beaufort, Carteret, Currituck, Dare, Hyde, Montgomery, Onslow, 
and Tyrell Counties. (1973, c. 823, ss. 1, 5; c. 926.) 


Editor’s Note. — The 1973 amendment 
inserted Currituck, Dare and Onslow in the list 
of counties. 


ARTICLE 8. 
Fox Hunting Regulations. 


§ 113-111. No closed season in certain counties.—It shall be lawful 
to hunt, take or kill foxes at any time by any lawful method in Alexander, Al- 
leghany, Anson, Ashe, Avery, Cabarrus, Catawba, Davidson, Davie, Forsyth, 
Greene, Harnett, Haywood, Henderson, Iredell, Lenoir, Nash, Perquimans, Pitt, 
Rockingham, Rowan, Stanly, Stokes, Tyrrell, Union, Watauga, Wilkes, and Yadkin 
Counties, and in Bensalem, Sheffields, Ritters, Deep River, and Carthage townships 
in Moore County. (1931, c. 143, s. 5; 1933, c. 428; 1939, c. 319; 1943, c. 615; 1947, 
cc. 333, 802: 1949, c. 263; 1953, cc. 196, 197, 199, 200, 960, 989; 1955, cc. 184, 
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286, 508, 685, 1037, 1039, 1119) .1123 3.1957, c. 742,-s. 1; 1959, cc. 535, 536, 57am | 


1963, c. 830; 1965, c. 522; 1967, cc. 642, 


Local Modification.—By virtue of Ses- 
sion Laws 1967, c. 642, Warren should be 
stricken from the replacement volume. 

Editor’s Note.— 

Session Laws 1967, c. 642, repealed- Ses- 
sion Laws 1957, c. 742, which inserted 
Franklin in the list of counties in this sec- 
tion. The 1967 act provides that it is the 
intent and purpose of the act that the gen- 
eral laws of the State relating to fox hunt- 
ing shall be applicable to Franklin County. 

Session Laws 1967, c. 922, deleted Mar- 
tin from the list of counties. 

Session Laws 1971, c. 169, s. 1, inserted 
Stanly in the list of counties. 

Session Laws 1971, c. 385, s. 1, inserted 
Wilkes in the list of counties in this sec- 
tion. 


22197 1icw 1 69h: smlsiceo85y sila 


Session Laws 1971, c. 169, s. 2, provides: 
“Notwithstanding the provisions of § 113- 
111, it shall be unlawful to hunt foxes in 
Stanly County by the use of electronic 
calling devices.” 

Session Laws 1971, c. 159, s. 3, provides: 
“Chapter 253 of the Public-Local Laws of | 
1937 and all other local laws regarding © 
Stanly County in conflict with this act are | 
hereby repealed.” 

Session Laws 1971, c. 385, s. 2, provides: 
“Notwithstanding the provisions of G.S. 
113-111, it shall be unlawful to hunt foxes — 
in Wilkes County by the use of electronic — 
calling devices.” 


—— 





————e 








§ 113-112. Police power of protectors in enforcing county laws — 
relative to foxes. — All game protectors duly appointed by the Department 
of Natural and Economic Resources and all ex officio game protectors named 
in the North Carolina Game Law shall be authorized and empowered as fully 
as is the sheriff and other local officers to enforce local and county laws relating 
to the open and closed seasons to hunt or protect red and grey foxes. (1931, ¢. 
143, s. 5; 1973; c. 1262, s. 86.) 


1 
| 








Editor’s Note. — The 1973 amendment, ‘Department of Conservation and — 
effective July 1, 1974, substituted ‘‘Department Development.” 
of Natural and Economic Resources’’ for 
ARTICLE 10. 


Regulation of Fur Dealers; Licenses. 


€ 113-114. Fur dealer’s license; fees. — Every person, firm or corporation 
who engages in the business of buying and selling raw furs, pelts or skins of 
fur-bearing animals shall before beginning such business, and annually 
thereafter, obtain a license from the Department of Natural and Economic 
Resources. The fees for such licenses shall be as follows: 

(1) For a resident statewide license, the sum of twenty-five dollars ($25.00). 
This license will entitle the holder to buy and sell furs in any or all of 
the counties in North Carolina. 

(2) For a resident county license, the sum of ten dollars ($10.00). This license 
will entitle the holder to buy and sell furs only in the county designated 
is the ger ‘The fee for each additional county shall be ten dollars 

10.00). 

(3) For a resident county license which entitles the dealer to buy or sell only 
at a fixed place of business in the county of his residence, the sum of 
five dollars ($5.00). 

(4) For a nonresident of the State, the sum of one hundred dollars ($100.00) 
for a statewide license. 

These licenses shall be issued through the game protectors or agents of the 
Department of Natural and Economic Resources as a part of their official duties. 
The funds so received from the sale of the above licenses shall be deposited with 
the State Treasurer to the credit of the Department of Natural and Economic 
Resources and they shall be expended for the protection and promotion of the 
fur-bearing industry in North Carolina ahd for the administration and 
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enforcement of this Article and for no other purpose. (1929, ¢. 333, ss. 1, 2; 1933, 
moi, s. 1; 1973, c. 1262, s..86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’ for 


“Department of Conservation and 


Development.” 


§ 113-115. Annual report of furs bought. — Every person, firm or 
corporation who takes out a fur dealer’s license shall report to the Department 
of Natural and Economic Resources on April 1 of each year and every year the 
total amount of furs bought by such dealer, including the species of fur-bearing 
animals and the number of each, and such other information as required by the 
Bere of Natural and Economic Resources. (1929, c. 333, s. 3; 1978, ¢. 1262, 
s. 86. 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’’ for 


“Department of Conservation and 


Development.” 


§ 113-116. What counties may levy tax. 

Second or Subsequent Violation of Sub- License.—See opinion of Attorney General 
chapter IV of Chapter 118 of the General to Mr. L.K. Thomas, Commercial and 
Statutes Requires Mandatory Rather Than Sports Fisheries, Conservation and De- 
Discretionary Suspension or Revocation of velopment, 41 N.C.A.G. 767 (1972). 


§ 113-117. Permits may be issued to nonresident dealers. — It shall be 
lawful for the Department of Natural and Economic Resources to issue permits 
to nonresident dealers for the purchase of raw furs from only statewide licensed 
fur dealers in North Carolina. (1929, c. 333, s. 5; 1933, c. 337, s. 3; 1985, c. 471, 
Bl; 1973, c. 1262; s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’’ for 


§ 113-119. Nonresident buying furs personally or through agent 
classed as nonresident fur dealer. — Any nonresident person, firm or 
corporation or any agent or person acting as agent therefor, who in any manner 
purchases or solicits to purchase furs in North Carolina, except as provided in 
G.S. 118-117, shall be subject to and shall procure from the Department of 
Natural and Economic Resources a nonresident fur dealer’s license before he 
Shall be entitled to purchase or solicit to purchase furs as above set out in this 
section. (1929, c. 333, s. 7; 1935, c. 471, s. 2; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’ for 


“Department of Conservation and 


Development.” 


and 


ARTICLE 10A. 
Trespassing upon “Posted” Property to Hunt, Fish or Trap. 


§ 113-120.1. Trespass for purposes of hunting, etc., without writ- 
ten consent a misdemeanor. 


Local Modification. — Avery, Mitchell of the owner or his agent. State v. Man- 


and Watauga: 1967, c. 644. 

Prohibited Activities—This section pro- 
hibits hunting, fishing or trapping on prop- 
erly posted lands or waters without the 
written consent of the owner or his agent, 
provided that in designated counties, in- 
cluding Halifax County, no arrest may be 
made for such violation without consent 


ning, 3 N.C. App. 451, 165 S.E.2d 13 (1969). 

Term “Owner” Does Not Include Lessee. 
—In a prosecution in Halifax County un- 
der this section for a trespass by fishing 
on properly posted lands and waters of a 
private club without the written consent 
or the owner or his agent, defendants’ mo- 
tion for nonsuit should be allowed where 
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the State’s evidence discloses that the 
private club is the lessee of the land under 
and around the lake upon which defendants 
were fishing, a lessee not being included 
within the term “owner” as used in § 
113-130, and there being no showing that 
defendants were fishing without the written 
consent of the actual owner, or that the 
owner consented to their arrest, or that the 
private club was the agent of the owner 
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for these purposes. 
N.C. App. 451, 165 S.E.2d 13 (1969). 


Whether a body of water is a “private — 


pond” is not relevant to a prosecution for 


trespass under this section, there being no | 
requirement that a pond must be a “pri- | 


vate pond” in order to post the notices 


and signs described in § 113-120.2. State © 
v. Manning, 3 N.C. App. 451, 165 S.E.2d © 


13 (1969). 


§ 113-120.2. Regulations as to posting of property. 


Whether a body of water is a “private 
pond” is not relevant to a prosecution for 
trespass under § 113-120.1, there being no 
requirement that a pond must be a “private 


§ 113-120.3. Mutilation, 


pond” in order to post the notices and 
signs described in this section. State v. 
Manning, 3 N.C. App. 451, 165 S.E.2d 13 
(1969). 


etc., of ‘‘posted’’ signs; posting signs 


State v. Manning, 3 





without consent of owner or agent.—Any person who shall mutilate, destroy 
or take down any “postéd,” “no hunting” or similar notice, sign or poster on 
the lands, waters, or legally established waterfowl blind of another, or who shall 
post such sign or poster on the lands, waters or legally established waterfowl 
blind of another, without the consent of the owner or his agent, shall be deemed 
guilty of a misdemeanor and shall be punished by a fine of not more than one 
hundred dollars ($100.00). (1949, c. 887, s. 3; 1953, c. 1226; 1969, c. 51.) 
Editcr’s Note—The 1969 amendment for “fifteen dollars ($15.00)” at the end of : 
substituted “one hundred dollars ($100.00)” the section. 


Ee 


ARTICLE 11. 


Miscellaneous Provistons. 


§ 113-123. Assent of State to act of Congress providing for aid in 
wildlife restoration projects. — The State of North Carolina hereby assents 
to the provisions of the act of Congress entitled “An act to provide that the 
United States shall aid the states in wildlife restoration projects, and for other 
purposes,’ approved September 2, 1987 (Public, number 415, 75th Congress), 
and the North Carolina Department of Natural and Economic Resources is 
hereby authorized, empowered, and directed to perform such acts as may be 
necessary to the conduct and establishment of cooperative wildlife restoration 
DEReCts: as defined in said act of Congress, in compliance with said act and rules 
and regulations promulgated by the Secretary of Agriculture thereunder; and 
no funds accruing to the State of North Carolina from license fees paid by 
hunters shall be diverted for any other. purpose than the protection and 
propagation of game and wildlife in North Carolina and administration of the 
laws enacted for such purposes, which laws are and shall be administered by 
the [Wildlife Resources Commission] under the direction of the North Carolina 
pe ent of Natural and Economic Resources. (1939, e. 271; 1973, c. 1262, 
s. 86. 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘““‘Department 
of Natural and Economic Resources” for 
“Department of Conservation and 
Development” in two places. The editors have 


substituted ‘“‘Wildlife Resources Commission,” 
in brackets, for “Division of Game and Inland 
Fisheries” pursuant to the 1973 act, although 
the act did not expressly direct the 
substitution. 


§ 113-126.1. Killing bear out of season.—Notwithstanding any other 
provisions of law, it shall be unlawful to take, trap, kill, or attempt to take, trap 
or kill bears in North Carolina except during the open seasons therefor as estab- 
lished by regulations of the Wildlife Resources Commission; provided, that when 
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bears are found in the act of destroying, or attempting to destroy, real or personal 
property, such property owners may take such action as appears reasonable and 
necessary, including killing the bear, to protect their real or personal property. 
| When a bear is killed out of season by a property owner while such bear is destroy- 
ing or attempting to destroy real or personal property, a Wildlife Resources Com- 
mission representative shall be notified within 12 hours of said killing by the per- 
son killing the bear and the carcass of such bear shall be disposed of by gift to 
some recognized charitable institution located in the county where the bear was 
killed; provided further, that nothing contained in this Subchapter shall be con- 
| strued to authorize the hunting of bear with dogs during the closed season there- 
on. 


Any person violating the provisions of this section shall be guilty of a misde- 
meanor, and upon conviction thereof shall be fined not more than one hundred 
dollars ($100.00) or imprisoned for not more than 60 days, or both fined and 
imprisoned, in the discretion of the court. (1967, c. 953; 1971, c. 423, s. 3; c¢. 
809, s. 2.) 

Editor’s Note.—Session Laws 1971, c. 1971, c. 809, s. 2, rewrote the proviso to the 
423, s. 3, as amended by Session Laws_ second sentence of the first paragraph. 


SUBCHAPTER IV. CONSERVATION OF FISHERIES RESOURCES. 
ARTICLE 12. 
General Definitions. 


§ 113-128. Definitions relating to agencies and their powers. — The 
following definitions apply to powers and administration of agencies charged 
with the conservation of marine and estuarine and wildlife resources: 

(1) Commercial and Sports Fisheries Inspector. — An employee of the 
Department of Natural and Economic Resources sworn in as an officer 
and assigned the duties which include exercise of law-enforcement 
power. All references and statutes, regulations, contracts, and other 
legal and official documents to commercial fisheries inspectors apply 
to commercial and sports fisheries inspectors. 

(2) Committee. — Commercial and Sports Fisheries Committee. 

(3) Department. — Department of Natural and Economic Resources. 

(4) Executive Director. — Executive Director, North Carolina Wildlife 
Resources Commission. 

(5) Inspector. — Commercial and sports fisheries inspector. 

(6) Notice; Notify. — Where it is required that notice be given an agency 
of a situation within a given number of days, this places the burden on 
the person giving notice to make sure that the information is received 
in writing by a responsible member of the agency within the time limit. 

(7) Protector. — Wildlife protector. 

(8) Secretary. — Secretary of Natural and Economic Resources. 

(9) Wildlife Protector. — An employee of the North Carolina Wildlife 
Resources Commission sworn in as an officer and assigned to duties 
which include exercise of law-enforcement powers. 

(10) Wildlife Resources Commission. — North Carolina Wildlife 
Commission as established by Article 24 of Chapter 148 of the General 
Statutes of North Carolina and as modified by any amendments which 
became effective prior to 1974. (1965, c. 957, s. 2; 1973, c. 1262, s. 28.) 

Cross References. — As to the organization 143B-289. As to the Commercial and Sports 
of the Department of Natural and Economic Fisheries Committee, see 88 143B-325 through 
Resources, see §§ 143B-275 through 143B-279. 143B-327. 

As to the Wildlife Resources Commission, see Editor’s Note. — The 1973 amendment, 
§ 143B-281. As to the Marine Fisheries’ effective July 1, 1974, rewrote this section. 
Commission, see §§ 1438B-286 through 
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§ 113-129. Definitions relating to resources. — The following definitions ! 
apply in the description of the various marine and estuarine and wildlife — 
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(1) Bushel. — A dry measure containing 2,150.42 cubic inches. 

(2) Coastal Fisheries. — Any and every aspect of cultivating, taking, 
possessing, transporting, processing, selling, utilizing, and disposing 
of fish taken in coastal fishing waters, whatever the manner or purpose 
of taking, except for the regulation of inland game fish in coastal 
fishing waters which is vested in the Wildlife Resources Commission; 
and all such dealings with fish, wherever taken or found, by a person 
primarily ean with fish taken in coastal fishing waters so as to 
be placed under the administrative supervision of the Department; 
Provided, that the Department is given no authority over the taking 
of fish in inland fishing waters. Except as provisions in this Subchapter 
or in regulations of the Marine Fisheries Commission authorized under 
this Subchapter may make such reference inapplicable, all references 
in statutes, regulations, contracts, and other legal or official documents 
to commercial fisheries apply to coastal fisheries. 

(3) Coastal Fishing. — All fishing in coastal fishing waters. Except as 
provisions in this Subchapter or in regulations of the Department of 
Natural and Economic Resources authorized under this Subchapter 
may make such references inapplicable, all references in statutes, 
regulations, contracts, and other legal or official documents to 
commercial fishing apply to coastal fishing. 

(4) Coastal Fishing Waters. — The Atlantic Ocean; the various coastal 
sounds; and estuarine waters up to the dividing line between coastal 
fishing waters and inland fishing waters agreed upon by the 
Department and the Wildlife Resources Commission. Except as 
provisions in this Subchapter or changes in the agreement between the 
Department and the Wildlife Resources Commission may make such 
reference inapplicable, all references in statutes, regulations, 
contracts, and other legal or official documents to commercial fishing 
waters apply to coastal fishing waters. 


resources: | 


mee ee oe a ea Oa an 





(5) Crustaceans.—Crustacea, specifically including shrimp and hard- and — 


soft-shelled crabs. 

(6) Fisheries Resources. — Marine and estuarine resources and such 
wildlife resources as relate to fish. 

(7) Fish; Fishes. — All marine mammals; all shellfish; all crustaceans; and 
all other fishes. 

(8) Game Fish. — Inland game fish and such other game fish in coastal 
fishing waters as may be regulated by the Department. 

(9) Inland Fishing Waters. — All inland waters except private ponds; and 
all waters connecting with or tributary to coastal sounds or the ocean 
extending inland from the dividing line between coastal fishing waters 
and inland fishing waters agreed upon by the Department and the 
Wildlife Resources Commission. 

(10) Inland Game Fish. — Those species of freshwater fish, wherever 
found, and migratory saltwater fish, when found in inland Sige 
waters, as to which there is an important element of sport in taking an 
which are denominated as game fish in the regulations of the Wildlife 
Resources Commission. No species of fish of commercial importance 
not classified as a game fish in commercial fishing waters as of January 
1, 1965, may be classified as an inland game fish in coastal fishing 
waters without the concurrence of the Department. 

(11) Marine and Estuarine Resources. — All fish, except inland game fish, 
found in the Atlantic Ocean and in coastal fishing waters; all fisheries 
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based upon such fish; all uncultivated or undomesticated plant and 
animal life, other than wildlife resources, inhabiting or Henenagt upon 
coastal fishing waters; and the entire ecology supporting such fish, 
fisheries, and plant and animal life. 

(12) Nongame Fish. — All fish found in inland fishing waters other than 
inland game fish. 

(18) Private Pond. — A body of water arising within and lying wholly upon 
the lands of a single owner or a single group of joint owners or tenants 
in common, and from which fish cannot escape, and into which fish of 
legal size cannot enter from public waters at any time. 

(14) Shellfish. — Mollusca, specifically including oysters, clams, mussels, 
and scallops. 

(15) Wild Animals. — Game animals; fur-bearing animals; and such other 
wild mobile creatures included in the definition of wildlife resources 
which in the discretion of the Wildlife Resources Commission need 
protection or regulation in the interests of conservation of wildlife 
resources. 

(16) Wildlife. — Wild animals; wild birds; all fish found in inland fishing 
waters; and inland game fish. Unless the context clearly requires 
otherwise, the definitions of wildlife, wildlife resources, wild animals, 
wild birds, fish, and the like are deemed to include species normally 
wild, or indistinguishable from wild species, which are raised or kept 
in captivity. 

(17) Wildlife Resources. — All wild birds; all wild mammals other than 
marine mammals found in coastal fishing waters; all fish found in 
inland fishing waters, including migratory saltwater fish; all inland 
game fish; all uncultivated or undomesticated plant and animal life 
inhabiting or depending upon inland fishing waters; waterfowl food 
plants wherever found, except that to the extent such plants in coastal 
fishing waters affect the conservation of marine and estuarine 
resources the Department is given concurrent jurisdiction as to such 
plants; all undomesticated terrestrial creatures; and the entire ecology 
supporting such birds, mammals, fish, plant and animal life, and 
creatures. (1965, c. 957, s. 2; 1973, c. 1262, ss. 18, 28.) 

Editor’s Note. — The 1973 amendment, Whether a body of water is a “private 
effective July 1, 1974, substituted “Marine pond” is not relevant to a prosecution for 
Fisheries Commission” for “Board” in the last trespass under § 113-120.1, there being no 
sentence of subdivision (2), substituted requirement that a pond must be a “private 


“Department of Natural and Economic pond” in order to post the notices and 
Resources” for “Board” in the second sentence signs described in § 113-120.2. State v. 


of subdivision (3) and substituted “Wildlife Manning, 3 N.C. App. 451, 165 S.E.2d 13 
Resources Commission” for “Commission” (1969). 
throughout the section. 


§ 113-130. Definitions relating to activities of public. — The followin 
definitions apply to activities of the public in regard to marine and estuarine an 
wildlife resources: 

(1) Individual. — A human being. 

(2) Owner; Ownership. — As for personal property refers to persons having 
beneficial ownership and not to those holding legal title for security; 
as for real property, refers to persons having the present right of 
control, possession, and enjoyment, whether as life tenant, fee holder, 
beneficiary of a trust, or otherwise. Provided, that this definition does 
not include lessees of property except where the lease arrangement Is 
a security device to facilitate what is in substance a sale of the property 
to the lessee. cee 

(3) Person. — Any individual; or any partnership, firm, association, 
corporation, or other group of individuals capable of suing or being 
sued as an entity. 
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(4) Resident. — In the case of individuals, one who, at the time in question, } 
has resided in North Carolina for the preceding six months or has been } 


domiciled in North Carolina for the preceding 60 days, 


rovided that ' 


when resort must be had to the circumstances of domicile rather than | 
the mere fact of residence, such individual shall sign a certificate on 


a form supplied b 


the Wildlife Resources Commission stating the | 


necessary facts and intent to constitute legal domicile within the State 
for the preceding 60 days. In the case of corporations, a corporation | 
which is chartered under the laws of North Carolina and has its } 
principal office within the State. 


(5) To Fish. — To take fish. 


(6) To Sell; Sale. — Includes a sale or exchange of property, or an offer or / 
attempt to sell or exchange — for money or any other valuable 


consideration. 


(7) To Take. — All operations during, preparatory, and subsequent to an | 
attempt — whether successful or not — to capture, kill, pursue, or 
otherwise harm or reduce to possession any fisheries resources. | 

(8) Vessel. — Every description of watercraft, other than a seaplane on the | 
water, used or capable of being used as a means of transportation on | 
Woietwieto mos. 2 1971 C.10p, S.-o, 1973,.c. 1262.8. 18) 


Editor’s Note. — The 1971 amendment, 
efiective July 1, 1971, rewrote the defini- 
tion of “resident.” 

The 1973 amendment, effective July 1, 1974, 
substituted “Wildlife Resources Commission” 
for “Commission” in subdivision (4). 

Term “Owner” Does Not Include Lessee. 
—In a prosecution in Halifax County un- 
der § 113-120.1 for a trespass by fishing on 
properly posted lands and waters of a 
private club without the written consent 
of the owner or his agent, defendants’ mo- 
tion for nonsuit should be allowed where 


the State’s evidence discloses that the © 
private club is the lessee of the land under 
and around the lake upon which defen- 
dants were fishing, a lessee not being in- 
cluded within the term “owner” as used 
in this section, and there being no show- 
ing that defendants were fishing without 
the written consent of the actual owner, or 
that the owner consented to their arrest, — 
or that the private club was the agent of — 
the owner for these purposes. State v. 
Manning, 3 N.C. App. 451, 165 S.E.2d 13 
(1969). 


ARTICLE 13. 
Jurisdiction of Fisheries Agencies. 


§ 113-131. Resources belong to public; stewardship of conservation | 
agencies. — The marine and estuarine and wildlife resources of the State 
belong to the people of the State as a whole. The Department and the Wildlife 
Resources Commission are charged with stewardship of these resources. (1965, 
co 9b7; Sa25 1973 ecm ZzOgesme lo.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Wildlife 
Resources Commission”’ for ‘“Commission.” 


, 113-132. Jurisdiction of fisheries agencies. 

b) The Wildlife Resources Commission has jurisdiction over the conservation 
of wildlife resources. Except as may be otherwise provided by law, it has 
jurisdiction over all activities connected with the conservation and regulation of 
wildlife resources. 

(c) Notwithstanding the provisions of this Article, the Department and the 
Wildlife Resources Commission do not have jurisdiction over matters with 
respect to which jurisdiction may now or hereafter be vested in the 
Environmental Management Commission, the Department of Natura] and 
Economic Resources, or the Commission for Health Services. 

(d) To the extent that the grant of jurisdiction to the Department and the 
Wildlife Resources Commission may overlap, the Department and the Wildlife 
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Resources Commission are granted concurrent jurisdiction. In cases of conflict 
between actions taken or regulations promulgated by either agency, as respects 
the activities of the other, pursuant to the dominant purpose of such jurisdiction, 
the Department and the Wildlife Resources Commission are empowered to make 
agreements concerning the harmonious settlement of such conflict in the best 
interests of the conservation of the marine and estuarine and wildlife resources 
of the State. In the event the Department and the Wildlife Resources 
Commission cannot agree, the Governor is empowered to resolve the differences. 

(e) Those coastal fishing waters in which are found a significant number of 
freshwater fish, as agreed upon by the Department and the Wildlife Resources 
Commission, may be denominated joint fishing waters. Such waters are deemed 
coastal fishing waters from the standpoint of laws and regulations administered 
by the Department and are deemed inland fishing waters from the standpoint 
of laws and regulations administered by the Wildlife Resources Commission. 
The Marine Fisheries Commission and the Wildlife Resources Commission may 
make joint regulations governing the responsibilities of each agency and 
modifying the applicability of licensing and other regulatory provisions as may 

be necessary for rational and compatible management of the marine and 
estuarine and wildlife resources in such joint fishing waters. 

Po iaC. 410, Slo, C2202; SSe lo. 20, Boe) 


Editor’s Note. — The first 1973 amendment, Department of Water Resources” and 
effective July 1, 1973, substituted “Commission “Department of Natural and Economic 
for Health Services” for “State Board of Resources” for “State Stream Sanitation 


Health” in subsection (c). 

The second 1973 amendment, effective July 1, 
1974, substituted “Wildlife Resources Com- 
mission” for “Commission” in subsections 
(b), (c), (d) and (e), substituted “Environmental 
Management Commission” for “Board and 


Committee” in subsection (c) and substituted 
“Marine Fisheries Commission” for “Board” in 
the last sentence of subsection (e). 

As subsections (a) and (f) were not changed 
by the amendments, they are not set out. 


§ 113-133. Abolition of local coastal fishing laws. 


Regulation and Control of Marine and 
Estuarine Resources Is Exclusively within 
the State of North Carolina and Local 


thorized.—See opinion of Attorney General 
to Mr. Clifton L. Moore, Jr., 41 N.C.A.G. 
642 (1971). 


Regulations or Ordinances Are Not Au- 


§ 113-134. Regulations. — The Marine Fisheries Commission or the Wildlife 
Resources Commission, as appropriate, are empowered to promulgate 
regulations implementing the provisions of this Chapter, within the limits of the 
jurisdiction granted in this Article. (1915, c. 84, s. 21; 1917, c. 290, s. 7; C.S., s. 
W878; 1925, c. 168, s. 2; 1935, c. 35; 1945, c. 776; 1953, ec. 774, 1251; 19638, c. 1097, 
DOOD ACO (S225 1913).C,. L202, /8.25;) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Marine 
Fisheries Commission or the Wildlife Resources 


Commission, as appropriate,” for “Department 
and the Commission.” 


§ 113-134.1. Jurisdiction over marine resources in Atlantic Ocean. — 
The State of North Carolina shall exercise all such jurisdiction, it possesses 
under the State Constitution, necessary for the maintenance, preservation and 
protection of all marine fisheries resources from their inland reaches to a line 
drawn parallel to the entire coastline at a distance of 200 miles or where the 
water depth reaches 100 fathoms, whichever is greater. The Department of 
Natural and Economic Resources is hereby given the authority to promulgate 
the rules and regulations necessary to carry out the intent of this section; 

rovided, however, that no such rule or regulation shall become effective until 
it has been approved by the General Assembly. Such rules and regulations shall 
be designed to prevent substantial depletion or damaging of the various marine 
fisheries resources. Any violation of the rules and regulations promulgated 
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under the authority of this section shall constitute a misdemeanor, — 
punishable by imprisonment not to exceed two years, or by a fine not to exceed | 
one thousand dollars ($1,000) or by both such fine and imprisonment. The rules 
and regulations adopted by the Department of Natural and Economic Resources | 
pursuant to this section shall be enforced by the fisheries inspectors, in the 
same manner and with the same authority vested in them by Chapter 113 of the 
General Statutes. (1973, ¢. 1315.) 


§ 113-135. General penalty for violating Subchapter or regulations. — _ 
Any person who violates any provision of this Subchapter or any regulation — 
adopted by the Marine Fisheries Commission or the Wildlife Resources — 
Commission, aS appropriate, pursuant to the authority of this Subchapter is 
guilty of a misdemeanor. Unless a different level of punishment is elsewhere ~ 
set out, anyone convicted of such a misdemeanor may be fined not exceeding 
fifty dollars ($50.00). Noncriminal sanctions, such as license revocation or 
suspension, and exercise of powers auxiliary to criminal prosecution, such as | 
seizure of property involved in the commission of an offense, do not constitute 
alternative levels of punishment so as to oust criminal liability. (1965, c. 957, s. 
21913, Cc. l262Ns maa) 

Editor’s Note. — The 1973 amendment, Commission, as appropriate,” for ‘““Department 
effective July 1, 1974, substituted “Marine or the Commission” in the first sentence. 
Fisheries Commission or the Wildlife Resources 


§ 113-136. Enforcement authority of inspectors and protectors; refusal 
to obey or allow inspection by inspectors and protectors. 


(b) The jurisdiction of inspectors extends to all matters within the jurisdiction 
of the Department of Natural and Economic Resources as set out in this 
Subchapter and to all other matters within the jurisdiction of the Department 
of Natural and Economic Resources. 

(c) The jurisdiction of protectors extends to all matters within the jurisdiction 
of the Wildlife Resources Commission, whether set out in this Chapter, Chapter 
75A, Chapter 148, or elsewhere. 

(g) Protectors may not temporarily stop or inspect vehicles proceeding along 
primary highways of the State without clear evidence that someone within the 
vehicle is or has recently been engaged in an activity regulated by the Wildlife 
Resources Commission. Inspectors may temporarily stop vehicles, boats, 
airplanes, and other conveyances upon reasonable grounds to believe that they 
are transporting taxable seafood products; they are authorized to inspect any 
seafood products being transported to determine whether they were taken in 
accordance with law and to require exhibition of any applicable license, tax 
receipts, permits, bills of lading, or other identification required to accompany 
such seafood products. 

(j) The refusal of any person to stop in obedience to explicit directions of an 
inspector or protector acting under the authority of this section is unlawful. A 
violation of this subsection (j) is punishable by a fine of not less than fifty dollars 
($50.00) nor more than two hundred dollars ($200.00) or imprisonment of up to 
30 days or both. 

(k) It is unlawful to refuse to exhibit upon request any license, permit, tax 
receipt, certificate, or identification required to be carried by any law or 
regulation as to which inspectors and protectors have enforcement jurisdiction. 
It is unlawful to refuse to allow inspectors and protectors to inspect weapons, 
equipment, fish, or wildlife regulated by any law or regulation as to which 
DER ROK and protectors have enforcement jurisdiction. 

(1) Nothing in this section authorizes searches within the curtilage of a 
dwelling or of the living quarters of a vessel in contravention of constitutional 
prohibitions against unreasonable searches and seizures. (1915, c. 84, s. 6; 1917, 
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mea, 8; 2; GS), $1885)1935,'c; 118; 1957, ¢.1423,-s) 2711965; 6957) su 2; 1973, 


i262, ss. 18)'28,'86;'¢:/1297,) 

Editor’s Note. — The first 1973 amendment, 
effective July 1, 1974, substituted ‘‘Department 
of Natural and Economic Resources’ for 
“Department” and for “Division of Commercial 
and Sports Fisheries” in subsection (b) and 
substituted “Wildlife Resources Commission” 
for “Commission” in subsections (c) and (g). 

The second 1973 amendment added the 
subsections designated (j), (k) and (1) above. The 
subsections were designated (h), (i) and (j) in 
the amendatory act and were probably 
intended to replace present subsections (h) and 
(i), but the act provides that this section ‘“‘is 
hereby amended by adding the following new 
subsections.”’ 

Only the subsections added or changed by the 
amendments are set out. 

Amendment Effective July 1, 1975. — 
Session Laws 1973, c. 1286, s. 17, will rewrite 
subsection (d) to read as follows: “(d) Inspectors 
and protectors are additionally authorized to 
arrest without warrant under the terms of G.S. 


15A-401(b) for felonies, for breaches of the 
peace, for assaults upon them or in their 
presence, and for other offenses evincing a 
flouting of their authority as enforcement 
officers or constituting a threat to public peace 
and order which would tend to subvert the 
authority of the State if ignored. In particular, 
they are authorized, subject to the direction of 
their administrative superiors, to arrest for 
violations of G.S. 14-223, 14-225, 14-269, and 


14-277.” 
Session Laws 1973, c. 1286, s. 29, contains a 


severability clause. 

Session Laws 1973, c. 1286, s. 31, provides: 

“Sec. 31. This act becomes effective on July 
1, 1975, and is applicable to all criminal 
proceedings begun on and after that date and 
each provision is applicable to criminal 
proceedings pending on that date to the extent 
practicable, except § 12 [§§ 15-176.3 through 
15-176.5] of this act which becomes effective on 
July 1, 1974.” 


§ 113-137. Search on arrest; seizure and confiscation of property; 
disposition of confiscated property. 

(c) Every inspector or protector who in the lawful pursuit of his duties has 
Osea cause for believing he has discovered a violation of the law over which 

e has jurisdiction may seize in connection therewith any fish, wildlife, weapons, 
equipment, vessels, or other evidence, fruits, or instrumentalities of the crime, 
notwithstanding the absence of any person in the immediate area subject to 
arrest or the failure or inability of the inspector or protector to capture or other- 
wise take custody of the person guilty of the violation in question. Where 
the owner of such property satisfies the Secretary or the Executive Director, 
as the case may be, of his ownership and that he had no knowledge or culpa- 
bility in regard to the offense involving the use of his property, such property 
must be returned to the owner. If after due diligence on the part of employees 
of the Department or the Wildlife Resources Commission, as the case may be, 
the identity or whereabouts of the violator or of the owner of the property 
seized cannot be determined, such property may be sold by the Department 
or the Wildlife Resources Commission in accordance with the provisions of 
this section. 

(d) The Department and the Wildlife Resources Commission may provide by 
regulation for summary disposition of live or perishable fish seized by an 
inspector or pro ector pursuant to subsection (b) or (c) or pursuant to a search 
authorized under subsection (a). If the property seized consists of live fish which 
may again be placed to the benefit of the public on public grounds or in public 
waters, the inspector or protector may require the person in possession of the 
seized live property to transport it such distance as may be necessary to effect 
placement on appropriate grounds or waters. In the event of refusal by the 
person in question to transport the property, the inspector or protector must 
take appropriate steps to effect such transportation. The steps may include 
seizure of any conveyance or vessel of the person refusing to transport the 
property. Where a conveyance or vessel is seized, it is to be safeguarded by the 
inspector or protector seizing it pending trial and it becomes subject to the orders 
of the court. Such transportation costs as may be borne by the Department or 
by the Wildlife Resources Commission, as the case may be, may be collected by 
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the agency from the proceeds of the sale of any other property of the defendant 
seized and sold in accordance with the provisions of this section. 

Except as provided in subsection (g), where the seizure consists of edible fish 
which is not alive, may not live, or may not otherwise benefit conservation 
objectives if again placed on public grounds or in public waters, the inspector 
or protector must aignose of the property by turning it over to one or more 
appropriate public or charitable or nonprofit agencies or institutions, in 
accordance with the directions of his administrative superiors. 

(e) Except as otherwise specifically provided in this section, all property seized 
must be safeguarded pending trial ie the inspector or protector initiating the 
prosecution. Upon a conviction the property seized in connection with the offense 
in question is subject to the disposition prdeed by the court. Upon an acquittal, 
property seized must be returned to the defendant or established owner, except: 

(1) Where the property was summarily disposed of in accordance with 
subsection (d); 

(2) Where possession of the property by the person to whom it otherwise 
would be returned sani constitute a crime; and 

(3) Where the property seized has been sold in accordance with subsection 
(g). In this event the net proceeds of the sale must be returned to the 
defendant or established owner, as the case may be. 

Where property seized summarily under subsection (d) is not available for 
return, an acquitted defendant or established owner is entitled to no 
compensation where there was probable cause for the action taken. 

in Safer property seized pending trial, an mspector or protector is 
authorized in his discretion, subject to orders of his administrative superiors, 
to make his own provisions for storage or safekeeping or to deposit the property 
with the sheriff of the county in which the trial is to be held for custody pending 
trial. In the event the mode of safekeeping reasonably selected by the inspector 
Sa) aeanpe entails a storage or handling charge, such charge is to be paid as 

ollows: 

(1) By the defendant if he is convicted but the court nevertheless orders 
the return of the property to the defendant; 

(2) From the proceeds of the sale of the property if the property is sold 
under court order or in accordance with the provisions of this section; 
or 

(3) By the Department or by the Wildlife Resources Commission, as the 
case may be, if no other provision for payment exists. 


(1) Upon conviction of any defendant for a violation of the laws or regula- 
tions administered by the Department or the Wildlife Resources Commission 
under the authority of this Subchapter, the court in its discretion may order 
seizure and sale of all weapons, equipment, vessels, conveyances, fish, and other 
evidence, fruits, and instrumentalities of the offense in question — whether or 
not seized or made subject to the orders of the court pending trial. The defendant 
may appeal the reasonableness of any order of seizure and sale. Unless 
otherwise specified in the order of the court, such sales are to be held by the 
Department or by the Wildlife Resources Commission, as the case may be. 

The Marine Fisheries Commission and the Wildlife Resources Commission 
may by regulation provide for an orderly public sale procedure of property which 
it may sell under the provisions of this section. Such procedure may include 
turning the property to be sold over to some other agency for sale, provided that 
the provisions of subsection (j) are complied with and there is proper accounting 
for the net proceeds of the sale. In the case of property anlikely to sell for a 
sufficient amount to offset the costs of sale, the Marine Fisheries Commission 
and Wildlife Resources Commission may provide for destruction of the property. 

(j) Except as provided in subsection (qd), or in the case of property seized under 
the provisions of subsection (c) or in any case where it appears that a person 
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not a defendant has an interest in any property to be sold, destroyed, or 
otherwise disposed of, the Marine Fisheries Commission and the Wildlife 
Resources Commission must provide for public notice of the description of the 
property and the circumstances of its seizure for a sufficient period prior to the 
time set for sale or other disposition to allow innocent owners or lienholders to 
assert their claims. The validity of such claims are to be determined by the trial 
court in the event there is or has been a prosecution in connection with the 
seizure of the property. Where there has been no prosecution, the validity of 
such claims must be determined by the Secretary or by the Executive Director, 
as the case may be. Where there has been a sale under subsection (g), the 
provisions of this subsection apply to the net proceeds of the sale. 

(1973, c. 1262, ss. 18, 28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Secretary”’ 
for “Commissioner” in subsections (c) and (j), 
substituted ‘‘Wildlife Resources Commission” 
for “Commission” in subsections (c), (d), (e), (i) 
and (j), substituted “Department” for ‘“Board”’ 
near the beginning of the first sentence of 


subsection (d) and_ substituted ‘Marine 
Fisheries Commission” for “Board” in the 
second paragraph of subsection (i) and in 
subsection (j). 

Only the subsections changed by the 
amendment are set out. 


§ 113-138. Enforcement jurisdiction of special officers. — The Marine 
Fisheries Commission and the Wildlife Resources Commission by regulation 
may confer law-enforcement powers over matters within their jurisdiction upon 
the employees of any local, State, or federal public agency who possess specia! 
law-enforcement jurisdiction that would not otherwise extend to the subject 
matter of this Subchapter. The Department of Natural and Economic Resources 
and Wildlife Resources Commission may confer such powers or not to any 
particular officers or class of officers as may be convenient or desirable in the 
interests of conservation of marine and estuarine and wildlife resources. Such 
conferring of powers does not constitute the appointment of any such special 
enforcement officer to an additional office and no oath need be taken. (1965, c. 
Bite Stoel 0 (onc. co2ss. L8;-28)) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Marine 
Fisheries Commission” for “Board” in the first 
sentence and “Department of Natural and 


Economic Resources” for ‘‘Board”’ in the second 
sentence and substituted “Wildlife Resources 
Commission” for “Commission” in the first and 
second sentences. 


§ 113-139. Search warrants.—(a) Inspectors and protectors are au- 
thorized to obtain and execute search warrants within the limitations of this sec- 
tion from any official authorized to issue search warrants in accordance with the 
procedure in article 4 of chapter 15 of the General Statutes. 


(b) Search warrants which inspectors may execute must be for evidence, fruits, 
or instrumentalities of some criminal offense as to which the Department is granted 
exclusive or primary jurisdiction in this subchapter. 


(c) Search warrants which protectors may execute must be for evidence, 
fruits, or instrumentalities of some criminal offense as to which the Wildlife 
Resources Commission is granted exclusive or primary jurisdiction in this 
Chapter or elsewhere, including Chapters 75A and 143. (1969, c. 347; 1973, c. 
1262, s. 18.) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission” for “Commission.” 

Amendment Effective July 1, 1975. — 
Session Laws 1973, c. 1286, s. 18, effective July 
1, 1975, will substitute “Article 11 of Chapter 
15A” for “article 4 of chapter 15” in subsection 
(a). 

Session Laws 1973, c. 1286, s. 29, contains a 
severability clause. 


Session Laws 1973, c. 1286, s. 31, provides: 

‘Sec. 31. This act becomes effective on July 
1, 1975, and is applicable to all criminal 
proceedings begun on and after that date and 
each provision is applicable to criminal 
proceedings pending on that date to the extent 
practicable, except § 12 [88 15-176.3 through 
15-176.5] of this act which becomes effective on 
July 1, 1974.” 
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ARTICLE 14. 


Commerctal and Sports Fisheries Licenses and Taxes. 


§ 113-151. Regulations of Marine Fisheries Commission.—The [Marine 
Fisheries Commission] isauthorized to make reasonable rules and regulations 
governing the administration and enforcement of all license requirements and 
ca prescribed in this Article. (1965, c. 957, s. 2; 1973, c. 1197, s. 2; c. 1262. s. 


Editor’s Note. — The above section was codified as § 113-151.1 was enacted by Ses- 


enacted as § 1138-151.1 by Session Laws 1973, 
c. 1197, s. 2, effective July 1, 1974, but has 
been codified as amended § 113-151, because, 
as enacted, it was identical to the former first 
sentence of § 113-151. The former second sen- 
tence of § 113-151, relating to compensation of 
license agents, was omitted. The section 


sion Laws 1973, c. 1197, s. 1, as an amend- 
ment to § 113-151. 

In the section as set out above, “Marine 
Fisheries Commission” has been substituted, in 
brackets, for “Board” pursuant to Session Laws 
19738, c. 1262, s. 28, effective July 1, 1974, which 
expressly amended § 1138-151. 


§ 113-151.1. License agents. — The Secretary shall commission such 


persons as in his discretion he deems necessary to be license agents for the 
Department of Natural and Economic Resources; provided, that at least one 
such license agent shall be appointed in each county which contains or borders 
on coastal fishing waters. Such agents together with the Department of Natural 
and Economic Resources shall have the authority and duty to sell all licenses 
provided for by this Article. Agents shall be compensated not in excess of five 
percent (5%) of the license fees collected by them. (19738, c. 1197, s. 1; ¢. 1262, 
s. 28.) 


Editor’s Note. — Session Laws 19738, c. 1197, 
s. 3, makes the act effective July 1, 1974. 

The 1973 amendment, effective July 1, 1974, 
substituted “Secretary” for ‘‘Commissioner” in 


the first sentence and ‘Department of Natural 
and Economic Resources” for “Division of 
Commercial and Sports Fisheries”’ in the first 
and second sentences. 


§ 113-152. Licensing of vessels; fees.—(a) The following vessels are 
subject to the licensing requirements of this section: 


(1) All vessels engaged in commercial fishing operations in coastal fishing 
waters and 


(2) All North Carolina vessels engaged in commercial fishing operations 
without the State which result in landing and selling fish in North 
Carolina. North Carolina vessels are those which have their primary 
situs in North Carolina. Motorboats with North Carolina numbers 
under the provisions of chapter 75A of the General Statutes are 
deemed to have their primary situs in North Carolina; documented 
vessels which list a North Carolina port as home port are deemed 
to have their primary situs in North Carolina. 


“Commercial fishing operations” are all operations preparatory to, during, and 
subsequent to the taking of fish: 


(1) With the use of commercial fishing equipment or 
(2) By any means, if a primary purpose of the taking is to sell the fish. 


It is unlawful for the owner of a vessel subject to licensing requirements to 
permit it to engage in commercial fishing operations without having first pro- 
cured the appropriate license. It is unlawful for anyone to command such a vessel 
engaged in commercial fishing operations without complying with the provisions 
of this section and of regulations made under the authority of this article. It is un- 
lawful for anyone to command such a vessel engaged in commercial fishing oper- 
ations that does not meet the license requirements of this article or of regulations 
made under the authority of the article, or without making reasonably certain that 
all persons on board are in compliance with the provisions of this article and 
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regulations made under the authority of this article. It is unlawful to participate 
in any commercial fishing operation in connection with which there is a vessel 
subject to licensing requirements not meeting the licensing requirements under 
the provisions of this article or of regulations made under the authority of this 
article. 


Nothing contained in this section shall require the licensing of any vessel used 
solely for clamming or oystering by a person not required to have a clam and 
oyster license under the provisions of G.S. 113-154. Spears or gigs shall not be 
deemed commercial fishing equipment unless used in an operation the purpose of 
which is the taking of fish for commercial purposes. 

(b) Any license that may be required by this section is to be issued in the name 
of the owner of the vessel. It is unlawful for the owner to permit anyone who 
is not eligible to have the license issued to him in his own right to command such 
licensed vessel for the purpose of engaging in commercial fishing operations. 
It is unlawful for such an ineligible person to command a licensed vessel for such 
purposes. The license application for a menhaden vessel must state the name 
of the person in command of the vessel. Upon change in command of a menhaden 
vessel, the owner must notify the Secretary within 15 days. Upon change in 
ownership of any licensed vessel, the new owner must notify the Secretary 
within 15 days. The Marine Fisheries Commission may provide by regulation for 
replacement of lost license plates upon tender of the original license receipt or 
upon such other evidence as the Marine Fisheries Commission may deem 
sufficient. A fee not to exceed fifty cents (50¢) may be charged for replacement 
of a plate. 

(c) Licenses are issued annually upon a calendar-year basis for vessels of 
various lengths (length measured straight through the cabin and along the deck, 
from end to end, excluding the sheer) and types as follows for the fees indicated: 


(1) Vessels without motors, one dollar ($1.00). 
(2) Vessels with motors not over eighteen feet in length, three dollars 


(3) Vessels with motors over eighteen feet but not over twenty-six feet 
in length, fifty cents (50¢) per foot. 

(4) Vessels with motors over twenty-six feet in length, seventy-five cents 
(75¢) per foot. 

(5) Vessels engaged in menhaden fishing shall be taxed, based on tonnage, 
as prescribed in subsection (d). 


Length is measured from end to end over the deck excluding sheer. 


(f) No persons exempt from the oyster and clam licenses under the provi- 
Sions of this section may take more than one bushel of oysters and clams in the 
aggregate on any one day. (1953, c. 1134; 1955, c. 888, ss. 1, 3; 1961, c. 1004; 
1965, c. 957, s. 2; 1967, c. 444, ss. 1, 2; 1969, c. 1243; 1973, c. 1262, s. 28.) 


Editor’s Note. — The 1967 amendment 
added the last paragraph of subsection (a) 
and added subsection (f). 

The 1969 amendment inserted the matter 
in parentheses in the opening paragraph 
of subsection (c) and inserted “shall be 
taxed, based on tonnage” in subdivision (5) 
of subsection (c). 


The 1973 amendment, effective July 1, 1974, 
substituted “Secretary” for ‘‘Commissioner” 
and “Marine Fisheries Commission’ for 
“Board” in subsection (b). 

As subsections (d) and (e) were not changed 
by the amendments, they are not set out. 

For note on estuarine pollution, see 49 
N.C.L. Rev. 921 (1971). 


§ 113-153. Vessels fishing beyond territorial waters. — Persons aboard 
vessels not having their primary situs in North Carolina which are carrying a 
cargo of fish taken ote the waters of North Carolina may land and sell their 
catch in North Carolina either by complying with the licensing provisions of G.S. 
113-152 with respect to the vessel in question or by complying, if eligible, with 
the provisions of G.S. 113-155. The Marine Gisherige ommission may by 
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regulation modify the licensing procedure set out in G.S. 113-152 in order to 
devise an efficient and convenient procedure for licensing out-of-state vessels | 
after landing in order to permit sale of cargo. Provided, that persons aboard 
vessels having a primary situs in a jurisdiction that would allow North Carolina 
vessels without restriction to land and sell their catch, taken outside such 
jurisdiction, may land and sell their catch in North Carolina without complying 
with this section. (1965, ¢. 957, s. 2; 1973, c. 1262, s. 28.) 

Editor’s Note. — The 1973 amendment, Fisheries Commission” for ‘Board’ in the 
effective July 1, 1974, substituted ‘Marine — second sentence. 


§ 113-154. Oyster and clam licenses. 

(b) It is unlawful for any individual to take oysters or clams for commercial 
use from the public or private grounds of North Carolina without having ready 
at hand for inspection a current and valid oyster and clam license issued to him 
personally and bearing his correct name and address. It is unlawful for any such 
individual taking or possessing freshly taken oysters or clams to refuse to ex- 
hibit his license upon the request of an officer authorized to enforce the fishing 
laws. 


(1967, c. 444, s. 3.) 


Editor’s Note.—The 1967 amendment in- As the rest of the section was not 
serted “for commercial use” near the be- changed by the amendment, only subsec- 
ginning of subsection (b). tion (b) is set out. 


§ 113-155. Licenses to land and sell fish. — (a) Except as otherwise 
provided in this Article, it is unlawful for any person to sell fish, no matter where 
or how taken, to a fish dealer required to be licensed under this Article unless 
the fish were taken lawfully and unless: 


(1) He has a current and valid license to land and sell fish issued to him 
personally and has received less than two hundred dollars ($200.00) on 
account of the sale of fish within the last 12 months; or 


(2) The fish were taken in a commercial fishing operation meeting all 
licensing requirements, and he was a party to the operation; or 


(3) The fish were taken by him, whether by sport or commercial methods, 
through the use of a vessel currently and validly licensed under G.S. 
1138-152; or 

(4) The fish were taken by him in inland fishing waters in conformity with 
laws and regulations administered by the [Wildlife Resources] 
Commission and are of a type permitted to be sold by the [Wildlife 
Resources| Commission; or 


(5) He is a licensed fish dealer. 


(c) Dealers purchasing fish must record such information relating to 
purchases as required by the Department of Natural and Economic Resources 
to implement the provisions of this section. 


(e) Any individual who receives in excess of two hundred dollars ($200.00) in 
cash or equivalent value within any 12-month period on account of the sale of 
fish is not entitled to a license to land and sell. If not covered by any exemption 
from license requirements, he must comply with licensing provisions applicable 
to vessels (or secure compliance by the owner of any vessel that may be involved) 
or comply with licensing provisions applicable to dealers, as may be appropriate. 
The Marine Fisheries Commission may implement this subsection by regulations 
clarifying which license is required in particular situations. In the event the 
taking of fish is done without the use of a vessel but the vessel license rather 
than the dealer license is the appropriate one, the Marine Fisheries Commission 
may by regulation determine which vessel license may be applicable on the basis 
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of amount or value of fish taken and the average size of vessels ordinarily used 
to take such quantity or value of fish. 

LOTS ecw 262,8..28;) 

Editor’s Note. — The 1973 amendment, As the rest of the section was not changed 
effective July 1, 1974, substituted “Department by the amendment, only subsections (a), (c) 
of Natural and Economic Resources” for and (e) are set out. 

“Board” in subsection (c) and “Marine 
Fisheries Commission” for ‘Board’ in the 
subsection (e). 


§ 113-155.1. Commercial fishermen; identification.—Upon request by 
a licensed commercial fisherman, the Department of Natural and Economic Re- 
sources shall issue to him a suitable card which shall identify him as a commercial 
fisherman. Each identification card issued shall bear an expiration date, which 
date shall be the date on which the license issued to such fisherman expires, and 
such card may be renewed annually for so long as a valid commercial fishing license 
is in effect. The Secretary of Natural and Economic Resources shall prescribe the 
form and contents of such identification cards and shall promulgate the necessary 
rules and regulations relative to their issuance. (1973, c. 708, s. 2.) 

Editor's Note. — Session Laws 1973, c. 
708, s. 3, makes the act effective July 1, 
1973. 


§ 113-156. Licenses for fish dealers. 


(b) The Marine Fisheries Commission may make reasonable regulations to 
implement this section by clarifying the status of particular classes of persons 
as regards fish dealerships. Persons all of whose dealings with a category of 
fish fall under one or more of the following headings are not fish dealers as 
respects that category: 

(1) Persons whose dealings in fish are primarily educational, scientific, or 
official. Scientific, educational, or official agencies may sell fish 
harvested or processed in connection with research or demonstration 
projects without being deemed dealers, but such sales are subject to 
such reasonable regulations as the Marine Fisheries Commission may 
make governing such sales. 

(2) Individuals selling legally acquired fish other than oysters and clams 
to individuals other than dealers on a casual, noncommercial basis, 
provided that such sales do not net in excess of five hundred dollars 
($500.00) in cash or equivalent value in any 12-month period. Any public 
offer to sell, or peddling of fish, is deemed commercial. 

(3) Fishermen who sell their catch exclusively to licensed dealers in 
accordance with G.S. 113-155. 

(c) Every fish dealer is subject to the licensing requirements of this section 
unless all fish handled within any particular licensing category meet one or more 
of the following requirements: 

(1) The fish are shipped to him by a dealer from without the State. 

(2) The fish are nongame fish taken in inland fishing waters. 

(3) The fish are of a kind the sale of which is regulated exclusively by the 
[Wildlife Resources] Commission. 

(4) The fish are purchased from a licensed dealer. 

In the event the seller is a licensed fish dealer, he must satisfy any purchasing 
fish dealer, whether licensed or unlicensed, that the fish were acquired in 
conformity with law. It is unlawful for a fish dealer to purchase or sell or in 
any manner deal in fish except in conformity with the provisions of this section. 

d) Every fish dealer subject to the licensing provisions of this section must 
secure a separate license or set of licenses for each established location. Where 
a dealer does not have an established location for transacting the fisheries 
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business within the State, the license application must be denied unless the 
applicant satisfies the Secretary that his residence, or some other office or 
address, within the State, is a suitable substitute for an established location and 
that records kept in connection with licensing, sale, and tax requirements will 
be available for inspection when necessary. Fish dealers’ licenses are issued on 
a calendar-year basis upon payment of a fee as set forth herein upon proof, 
satisfactory to the Secretary, that the license applicant is a resident of North 
Carolina. 

(e) Every fish dealer subject to licensing requirements must secure an annual 
license at each established location for each of the following activities transacted 
there, upon payment of the fee set out: 

(1) Dealing in shellfish: 
ae 2 (S000 ail (including sale of shell stock), twenty-five dollars 
($25.00). 
b. Shell stock shipper, ten dollars ($10.00). 
(2) Dealing in hard and soft crabs: 
a. itt ponte (including dealing in unprocessed crabs), ten dollars 
($10.00). 
b. Unprocessed crab dealer, five dollars ($5.00). 


(3) Dealing in shrimp, ten dollars ($10.00). 

(4) Dealing in finfish, ten dollars ($10.00). 

(5) Operating menhaden processing plant, one hundred dollars ($100.00). 

(6) Operating any other fish-dehydrating or oil-extracting plant, fifty 
ollars ($50.00). 

Any person subject to fish-dealer licensing requirements who deals in fish not 
included in the above categories must secure a finfish dealer license. The 
Department of Natural and Economic Resources may make reasonable 
regulations implementing and clarifying the dealer categories of this subsection. 
(T9038 a Oe eve aS) 1200p) 1O1D) Cal oO ns oe SLI bow Loot C: Lisa 
Wohi eGmeln teecmes we ivounc.. 1 244-197 Bacal 2622 S28,) 

Editor’s Note. — The 1969 amendment ‘Department of Natural and Economic 
added the last sentence of subsection (d). Resources’ for “Board” in subsection (e). 

The 1973 amendment, effective July 1, 1974, As subsection (a) was not changed by the 
substituted ‘‘Marine Fisheries Commission” for amendment, it is not set out. 

“Board” in subsection (b), “Secretary” for For note on estuarine pollution, see 49 
“Commissioner” in subsection (ce) and N.C.L. Rev. 921 (1971). 


§ 113-157. Taxes on seafood. — (a) Taxes are due and payable to the 
Department from fish dealers required to be licensed upon delivery to them of 
any seafood listed in this section taken within the State, whether from public 
or private grounds, unless accompanied by evidence that the tax levied by this 
section has already been assessed. The Marine Fisheries Commission may make 
reasonable regulations governing the assessment of the seafood tax and the 
Department may make reasonable regulations governing the administration and 
collection of said tax. 


(b) In the event the fish dealer required to be licensed is also the fisherman 
taking the taxable seafood, the Marine Fisheries Commission may make 
reasonable regulations fixing the point at which the seafood tax becomes due 
and payable. 

(c) In the event that the Department of Natural and Economic Resources 
authorizes a self-assessment method of collecting all or any part of the seafood 
tax, ure forms furnished to dealers by the Department, all taxes assessed are 
payable at all times on demand of any inspector or other authorized agent of 
the Department. If the Secretary becomes satisfied that any dealer granted the 
privilege of self-assessment has substantially obstructed the efficient and 
equitable administration of the provisions of this Article, either willfully or 
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through inexcusable neglect, the Secretary may order the dealer’s 
self-assessment privilege terminated. Termination may not exceed 10 days upon 
the first occasion. Upon the second occasion, the period of termination may not 
exceed 30 days. Upon the third or any subsequent occasion, the Secretary may 
terminate the self-assessment privilege indefinitely subject to reinstatement in 
his discretion. If the Secretary determines that termination of the privilege is 
likely to aggravate rather than reduce obstruction, he should employ other 
methods designed to secure compliance with laws, regulations, and reasonable 
|e of agents of the Department designed to produce equitable and 
efficient administration and enforcement of the provisions of this Article. 


(d) The following taxes are applicable to the seafood named below: 


(1) Oysters, eight cents (8¢) per bushel. 

(2) Clams, six cents (6¢) per bushel. 

(3) Scallops, five cents (5¢) per gallon. 

(4) Soft crabs, two cents (2¢) per dozen. 

(5) Hard crabs, ten cents (10¢) per one hundred pounds. 

(6) Shrimp, green, heads off, fifteen cents (15¢) per one hundred pounds. 
(7) Shrimp, green, heads on, ten cents (10¢) per one hundred pounds. 


(e) In the event the Department of Natural and Economic Resources 
authorizes a self-assessment method of collecting all or any part of the seafood 
tax, all records and accounts required to be kept by the Department must be 
kept in a safe place and reasonable efforts must be made to preserve them from 
loss or destruction. If it becomes impossible to determine the amount of tax 
assessed for any period owing to loss or destruction of records or accounts, 
failure to make proper entries, or other fault of the dealer, an agent of the 
Department must reconstruct the approximate tax payable based upon previous 
sales in similar periods, the general condition of the market for the time in 
question, and other relevant information. The tax to be assessed for such period 
includes a one hundred percent (100%) penalty and is double the reconstructed 
figure. It is unlawful for any fish dealer to fail to remit upon demand of an 
authorized agent of the Department all taxes and penalties due. If any dispute 
arises as to the accuracy of the reconstructed figure, the dealer must bear the 
burden of showing it to be inaccurate. The dealer may appeal the reconstructed 
amount to the Secretary and, if dissatisfied, to the Marine Fisheries Commission. 
The decision of the Marine Fisheries Commission is final. In the event of appeal, 
the dealer must pay the reconstructed tax plus penalty under protest. (1947, c. 
Br OC 1, Se Ca ee es | ee 1 UOC. Dot) S.a2: LOU: C. 
95 1973,,C, 1262.8. 28.) 


Editor’s Note. — The 1969 amendment 
added subdivision (7) of subsection (d) and 
deleted the former last sentence of subsec- 
tion (d), which provided an additional tax 
on oysters taken in North Carolina and 
shipped in the shell outside the State. 

The 1973 amendment, effective July 1, 1974, 
rewrote the second sentence of subsection (a), 
substituted ‘‘Marine Fisheries Commission”’ for 
“Board” in subsection (b), substituted 
“Department of Natural and Economic 


Resources” for ‘“‘Board”’ in the first sentence of 
subsection (c), substituted “Secretary” for 
“Commissioner” in four places in subsection (c) 
and near the end of subsection (e), substituted 
“Department of Natural and Economic 
Resources” for ‘‘Board”’ in the first sentence of 
subsection (e) and _ substituted ‘‘Marine 
Fisheries Commission”’ for ‘“‘Board”’ in the sixth 


and seventh sentences of subsection (e). 


For note on estuarine pollution, see 49 
N.C.L. Rev. 921 (1971). 


§ 113-158. Transplanting or holding seafood; when seafood taxes due; 


permits to transplant oysters or clams. — (a) Where a fish dealer acquires 
taxable live seafood and transfers it to private beds, holding ponds, fish boxes 
or traps, or otherwise in the waters of this State with the purpose of harvesting 
the seafood at a subsequent time, the tax becomes due and payable at the time 
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of harvest. The mie lecniin of Natural and Economic Resources may regulate 
such operations and require that such notice be given inspectors and that such 
records be kept as will minimize the risk of illicit traffic in taxable seafood under 
the cover of these operations. If as to any particular type of operation, regulation 
and inspection is made more efficient fad equitable Roe the assessment of 
the tax at an earlier stage than that prescribed above, the Department of 
Natural and Economic Resources may by regulation declare the tax due and 
payable at the earlier stage. 

(b) The Marine Fisheries Commission may require that special permits be 
secured in advance by all persons, whether dealers or otherwise, prior to 
transplanting oysters or clams. (1965, c. 957, s. 2; 1973, c. 1262, s. 28.) 


Editor’s Note. — The 1973 amendment, “Board” in_ subsection (a) and “Marine : 
effective July 1, 1974, substituted “Department Fisheries Commission” for “Board” in 


of Natural and Economic Resources” for subsection (b). 


§ 113-159: Repealed by Session Laws 19738, c. 975. 


§ 113-160. Exportation and importation of fish and equipment. — The — 


Marine Fisheries Commission may make reasonable regulations governing the 


importation and exportation of fish, and equipment that may be used in taking © 
or processing fish, as necessary to enhance the conservation of marine and — 
estuarine resources of North Carolina. Such regulations may regulate, license, — 
prohibit, or restrict importation into the State and exportation from the State | 


of any and all species of fish which are native to coastal fishing waters or which 
may thrive if introduced into such waters. (1947, c. 1000, s. 2; 19538, c. 175, s. 
Pca poco .V005.1C,95/.'si:2751973, 162 12629 s. 28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Marine 
Fisheries Commission” for “Board.” 


§ 113-161. Reciprocal agreements. — The Secretary may make reciprocal 
agreements with other jurisdictions to authorize persons licensed in such other 
jurisdictions to exercise licensed privileges within this State upon such terms 
and conditions that may be agreed on as mutually beneficial, provided that such 


jurisdictions accord privileges of similar nature or value to holders of North — 


Carolina licenses. (1965, c. 957, s. 2; 1973, c. 1262, ss. 28, 86.) 


Editor’s Note. — The 1973 amendment, Commissioner, the Director” at the beginning — 


effective July 1, 1974, substituted “The of the section. 
Secretary” for “Upon recommendation of the 


§ 113-163. Record-keeping requirements. 
(b) It is unlawful for any licensee to refuse or to neglect without justifiable 
excuse to keep such records and accounts as may be reasonably required. The 


Department may distribute forms to licensees to aid in securing compliance with — 
its requirements, or it may inform licensees of requirements in other effective © 


ways such as distributing memoranda and sending agents of the Department 

to consult with licensees who have been remiss. Detailed forms or descriptions 

of records, accounts, collection and inspection procedures, and the like which 

reasonably implement the objectives of this Article need not be embodied in 

regulations of the Marine Fisheries Commission in order to be validly required. 

(1953) e2 11841961, co 1189-s- 3; 1965, ¢) 957, sf 2: 1973) co 1262; s728.) 
Editor’s Note. — The 1973 amendment, As subsection (a) was not changed by the 

effective July 1, 1974, substituted “Marine amendment, it is not set out. 

Fisheries Commission” for “Board” in the last 

sentence of subsection (b). 


§ 113-164. Regulations as to possession, transportation and 
disposition of seafood. — The Marine Fisheries Commission may make 
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| reasonable regulations governing DOSS pO transportation, and disposition of 


the seafood listed in G.S. 113-157(d) by all persons, including those not subject 
to fish-dealer licensing and tax requirements, in order that inspectors may 
adequately distinguish the taxable seafood from that not subject to tax and 
equitably and efficiently enforce the provisions of this Article. Such regulations 
may include requirements as to giving notice, filing declarations, securin 
permits, marking packages, and the like. (1965, c. 957, s. 2; 1973, c. 1262, s. 28. 

Editor’s Note. — The 1973 amendment, Fisheries Commission” for “Board” near the 
effective July 1, 1974, substituted “Marine beginning of the section. 


§ 113-166. Suspension, revocation and reissuance of licenses. — (a) 
Upon receipt of reliable notice that a person licensed under this Article has had 


imposed against him a conviction of a criminal offense within the jurisdiction 


of the Department under the provisions of this Subchapter or of regulations of 
the Marine Fisheries Commission adopted under the authority of this 
Subchapter, the Secretary must suspend or revoke all licenses held by such 
person in accordance with the terms of this section. Reliable notice includes 
information furnished the Secretary in prosecution or other reports from 
inspectors. As used in this section, a conviction includes a plea of guilty or nolo 
contendere, any other termination of a criminal prosecution unfavorably to the 
defendant after jeopardy has attached, or any substitute for criminal 
prosecution whereby the defendant expressly or impliedly confesses his guilt. 
In particular, procedures whereby bond forfeitures are accepted in leu of 
proceeding to trial and cases indefinitely continued upon arrest of judgment or 
prayer for judgment cont*n1ed are deemed convictions. The Secretary may act 
to suspend or revoke licenses upon the basis of any conviction in which: 
(1) No notice of appeal has been given; or 
(2) The time for appeal has expired without an appeal having been 
perfected; or 
(3) The conviction is sustained on appeal. Where there is a new trial, finality 
of any subsequent conviction will be determined in the manner set out 
above. 

(b) The Secretary must initiate an administrative procedure designed to give 
him systematic notice of all convictions of criminal offenses by licensees covered 
py subsection (a) above and keep a file of all such convictions reported to him. 

pon receipt of notice of such conviction, the Secretary must determine whether 
it is a first, a second, a third, or a fourth or subsequent conviction of some 
offense covered by subsection (a). In the case of second convictions, the 
Secretary must suspend all licenses issued to the licensee for a period of 10 days. 
In the case of third convictions, the Secretary must suspend all licenses issued 
to the licensee for a period of 30 days. In the case of fourth or subsequent 
convictions, the Secretary must revoke all licenses issued to the licensee. Where 
several convictions result from a single transaction or occurrence, they are to 
be treated as a single conviction so far as suspension or revocation of the licenses 
of any licensee is concerned. Anyone convicted of taking or of knowingly 
possessing, transporting, buying, selling, or offering to buy or sell oysters or 
clams from areas closed because of suspected pollution will be deemed by the 
Secretary to have been convicted of two separate offenses on different occasions 
for license suspension or revocation purposes. 

(c) Where a license has been suspended or revoked, the former licensee is not 
eligible to apply for reissuance of license or for any additional license authorized 
in this Article during the suspension or revocation period. Licenses must be 
returned to the licensee by the Secretary or his agents at the end of a period 
of suspension. Where there has been a revocation, application for reissuance of 
license or for an additional license may not be made until six months following 
the date of revocation. In such case of revocation, the eligible former licensee 
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must satisfy the Secretary that he will strive in the future to conduct the | 
operations for which the license is sought in accord with all applicable laws and © 


regulations. Upon the application of an eligible former licensee after revocation, | 


the Secretary in his discretion may issue one license sought but not another, as 
he deems it necessary to prevent the hazard of recurring violations of the law. 

(d) Upon receiving reliable information of a licensee’s conviction of a second 
or subsequent criminal offense covered by subsection (a), the Secretary must 
promptly cause the licensee to be personally served with written notice of 
suspension or revocation, as the case may be. The written notice may be served 


upon any responsible individual affiliated with the corporation, ieee eral or 


association where the licensee is not an individual. The notice of suspension or 
revocation may be served by an inspector or other agent of the Department, 
must state the ground upon which it is based, and takes effect immediately upon 
personal service. The agent of the Secretary making such service must then or 
subsequently, as may be feasible under the circumstances, collect all license 
certificates and plates and other forms or records relating to the license as 
directed by the Secretary. It is unlawful for any licensee willfully to evade the 
personal service prescribed in this subsection. 

(e) Licensees served with notices of suspension or revocation may appeal in 
writing to the Secretary on the question of whether or not they were in fact 
subjected to final convictions in the proceedings forming a basis for their license 
suspension or revocation. The license remains revoked or suspended, after 
personal service, pending appeal to the Secretary. The Secretary must hear the 
evidence of the licensee as promptly as may be feasible and either cancel or 
continue in effect the suspension or revocation order. The decision of the 
Secretary as to imposition of suspension or revocation is the final administrative 
determination. 

(f) In the event the Secretary refuses to reissue the license of or issue an 
additional license to an eligible former licensee after revocation, the former 
licensee may appeal the decision of the Secretary to the Marine Fisheries 
Commission. In the event the decision not to issue the license is upheld, the 
former licensee must wait an additional six months before again applying to the 
Secretary for issuance or reissuance of any license. 

(g) The Marine Fisheries Commission may by regulation provide for 
disclosure of the identity of any individual or individuals in responsible positions 
of control respecting operations of any licensee that is not an individual. For the 
purposes of this section, individuals in such responsible positions of control are 
deemed to be individual licensees and subject to suspension and revocation 
requirements in regard to any applications for license they may make — either 
as individual or as persons in responsible positions of control in any corporation, 
partnership, or association. In the case of individual licensees, the individual 
applying for a license or licensed under this Article must be the real party in 
interest. 

(h) In determining whether a conviction is a second or subsequent offense 
under the provisions of this section, the Secretary may not consider convictions 
for: 

(1) Offenses which occurred prior to the effective date of this Article; or 

(2) Offenses which occurred more than three years prior to the time of the 
latest offense the conviction for which is in issue as a subsequent 
conviction. (1953, c. 1134; 1961, c. 1189, ss. 4, 9; 1965, c. 957, s. 2; 1973, 
Cool 20g. Saco 

Editor’s Note. — throughout the section. The amendment also 

The 1973 amendment, effective July 1, 1974, deleted ‘‘the Director and, if dissatisfied, to” 
substituted ‘Marine Fisheries Commission” for _ preceding ‘“‘the Marine Fisheries Commission” 
“Board” in subsections (a), (f) and (g) and near the end of the first sentence of subsection 
substituted ‘Secretary’ for “Commissioner”  (f). 
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ARTICLE 15. 
Regulation of Coastal Fisheries. 


§ 113-181. Duties and powers of Department. 


(b) The Department is directed to make every reasonable effort to carry out 
the duties imposed in this Subchapter. The Marine Fisheries Commission may 
make regulations as necessary to implement the work of the Department in 
carrying out such duties. (1915, c. 84, s. 5; 1917, ¢. 290, s. 10; C.S., s. 1883; 1953, 
Pel 080; 1965. 02991,.Se2p01973.10.11262, s,. 28:) 


Editor’s Note. — The 1973 amendment, As subsection (a) was not changed by the 
effective July 1, 1974, substituted “Marine amendment, it is not set out. 
Fisheries Commission” for “Board” in 


subsection (b). 


§ 113-182. Regulation of fishing and fisheries. — (a) The Marine Fisheries 
Commission is authorized to authorize, license, regulate, prohibit, prescribe, or 
restrict all forms of marine and estuarine resources in coastal fishing waters 
with respect to: 

(1) Time, place, character, or dimensions of any methods or equipment that 
may be employed in taking fish; 

(2) Seasons for taking fish; 

(3) Size limits on and maximum quantities of fish that may be taken, 
possessed, bailed to another, transported, bought, sold, or given away. 

(b) The Marine Fisheries Commission is authorized to authorize, regulate, 
prohibit, prescribe, or restrict and the Department is authorized to license: 

(1) The opening and closing of coastal fishing waters, except as to inland 
game fish, whether entirely or only as to the taking of particular classes 
of fish, use of particular equipment, or as to other activities within the 
jurisdiction of the Department; and 

(2) the possession, cultivation, transportation, importation, exportation, 
sale, purchase, acquisition, and disposition of all marine and estuarine 
resources and all related equipment, implements, vessels, and 
conveyances as necessary to implement the work of the Department 
M.cacrvine-oulits duties. (ld lor;c.o4ys 21191 it caus 2h (7 ., Ss 
Lei co Ace bhas.2 6050) Choe 0 400Ce Low vooncGal (4) 1 2ole 196], 
COU ee eee 08) Ce 109 ienS sel OGo. C195 |. Scueel oO (a aCe 202A. S520.) 

Editor’s Note. — The 1973 amendment, introductory paragraph of subsection (a) and 
effective July 1, 1974, substituted ‘Marine rewrote the introductory paragraph of 
Fisheries Commission” for ‘Board’ in the — subsection (b). 


§ 113-185. Fishing near ocean piers; trash or scrap fishing. — (a) It is 

unlawful to fish in the ocean within 750 feet of an ocean pier except: 
(1) From the pier or 
(2) By means of surf casting. 

This prohibition shall be effective whether or not the pier owner places in the 
area of his pier and at his own expense buoys located in accordance with 
directives of the Secretary to indicate clearly to fishermen in vessels and on the 
beach the requisite distance of 750 feet from the pier. sal 

(b) It is unlawful to engage in any fishing peer hens known as trash fishing 
or scrap fishing. “Trash fishing” or “scrap fishing” consists of intentionally 
taking the young of edible fish before they are of sufficient size to be of value 
as individual food fish: 

(1) For commercial disposition as bait; or 

(2) For sale to any dehydrating or nonfood processing plant; or 

(3) For sale or commercial disposition in any manner other than for human 
consumption. 

The Marine Fisheries Commission may by regulation authorize the disposi- 
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tion of the young of edible fish taken incidentally and unavoidably in connec- 
tion with legitimate commercial fishing operations, provided that the quantity 
of such fish that may be disposed of is sufficiently limited, or the taking and 
disposition is otherwise so regulated, as to discourage any practice of trash 
or scrap fishing for its own sake. (1965, c. 957, s. 2; 1973, c. 1262, ss. 28, 86.) 
Editor’s Note. — The 1973 amendment, “Marine Fisheries Commission” for “Board” in 
effective July 1, 1974, substituted “Secretary” subsection (b). 
for ‘Commissioner’ in subsection (a) and 


§ 113-187. Penalties for vioiations of Article and regulations. 

(d) Any person in charge of a commercial fishing operation conducted in 
violation of the following provisions of this Subchapter or the following rules 
and regulations of the Department of Natural and Economic Resources; and any 
person in charge of any vessel used in violation of the following provisions of 
the Subchapter or the following rules and reguiations, shall be guilty of a 
misdemeanor punishable by a fine of not less than fifty dollars ($50.00) nor more 
than two Rade ed fifty dollars ($250.00) for the first offense and not less than 
one hundred dollars ($100.00) nor more than five hundred dollars ($500.00) for 
any offense thereafter, or imprisonment for not more than 30 days, or both. The 
violations of the statute of the rules and regulations for which this penalty is 
mandatory are: 

(1) Taking or attempting to take, possess, sell, or offer for sale any oysters 
or clams taken from areas closed by statute, regulation, or 
proclamation because of suspected pollution. 

(2) Taking or attempting to take or have in possession aboard a vessel, 
shrimp taken by the use of a trawl] net between January 1 and the date 
upon which the shrimping season shall be opened by the Secretary. — 

(3) Using a trawl net in any coastal fishing waters closed by proclamation 
or regulation for the protection of the shrimp population. 

(4) Violating the provisions of a special permit issued by the Department. 
OG ome S27 1915..Ca L102). C. 21 202°SS..26, 50.) 

Editor’s Note. — The first 1973 amendment, _ beginning of the first sentence of subsection (d) 


effective Oct. 1, 1974, added subsection (qd). and “Secretary” for “Director” at the end of 
The second 1973 amendment, effective July subdivision (2) of subsection (d). 
1, 1974, substituted “Department of Natural As the rest of the section was not changed by 


and Economic Resources” for “Board” near the the amendments, only subsection (d) is set out. 


§ 113-188. Additional regulations authorized. — The setting out of 
particular offenses or requirements with regard to specific species of fish or 
with regard to certain types of equipment does not affect the authority of the 
Marine Fisheries Commission to make similar additional regulations not in 
conflict with the provisions of this Article under authority granted in this 
Chapter. (1965, c. 957, s. 2; 1973, c. 1262, s. 28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Marine 
Fisheries Commission’ for “Board.” 


§ 113-189. Protection of sea turtles and porpoises. — (a) It shall be 
unlawful willfully to take, disturb or destroy any sea turtles including, but not 
limited to, green, hawksbill, loggerhead, and leatherback turtles, or their nests or 
eggs at any time during the months of May, June, July, August and September of 
each year. 

(b) It shall be unlawful willfully to harm or destroy porpoises. (1967, cc. 198, 
1225) 

Editor’s Note.— Chapter 1225, Session sions of the secticn as subsection (a) and 
Laws 1967, designated the former provi- added subsection (b). 
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ARTICLE 16. 
Cultivation of Oysters and Clams. 


§ 113-201. Authority of Marine Fisheries Commission. — The Marine 
Fisheries Commission 1s empowered to make regulations and take all steps 
necessary to develop and improve the cultivation, harvesting, and marketing of 
oysters and clams in North Carolina both from public grounds and private beds. 
(1921, c. 132, s. 1; C. S., s. 1959(a); 1965, c. 957, s. 2; 1973, c. 1262, s. 28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Marine 
Fisheries Commission” for “Board.” 


§ 113-202. New leases and renewal leases of oyster and clam bottoms; 
termination of leases issued prior to January 1, 1966. — (a) In order to 
encourage oyster and clam culture in North Carolina, the Marine Fisheries 
Commission may lease to residents any of the public bottoms underlying coastal 
fishing waters which do not contain a natural oyster or clam bed, in accordance 
with the provisions of this Article. A natural oyster or clam bed is an area of 
public bottom where oysters or clams are to be found growing in sufficient 
quantities to be valuable to the public. 


(b) The area leased may not be less than one acre nor more than 50 acres, 
except that in the open waters of Pamlico Sound leases may not be less than 
five acres nor more than 200 acres. For the purposes of this section, the open 
peters of Pamlico Sound are those waters more than two miles from the 
shoreline. 


(c) No person may lease more than a total of 50 acres of public bottom outside 
the open waters of Pamlico Sound. In no event may any person lease more than 
a total of 200 acres within the State. 


(d) Any person desiring to apply for a lease must make written application 
to the Secretary on forms prepared by the Department containing such 
information as deemed necessary to determine the desirability of granting or 
not granting the lease requested. Except in the case of renewal leases, the 
application must be accompanied by a survey, made at the expense of the 
applicant, showing the area proposed to be leased. 


The survey must conform to standards prescribed by the Secretary concerning 
accuracy of survey and the amount of detail that must be shown. If on the basis 
of the application information and survey the Secretary deems that granting the 
lease would benefit the oyster and clam culture of North Carolina, the Secretary, 
in the case of initial lease applications, must order an investigation of the bottom 
proposed to be leased. The INVESUEALOD is to be made by the Secretary or his 
authorized agent and by a qualified assistant appointed by the board of county 
commissioners of the county in which the bottom, or the greater portion of the 
‘bottom, is located to determine whether there is a natural oyster or clam bed 
within the bounds of the proposed lease. In the event a natural oyster or clam 
bed is encountered, the Secretary in his discretion may either recommend that 
the lease be denied or that it be amended so as to exclude such bed. In the event 
the Secretary authorizes amendment of the application, the applicant must 
furnish a new survey meeting requisite standards showing the area proposed 
to be leased under the amended application. At the time of making application 
( an yee lease, the applicant must pay a filing fee of twenty-five dollars 

25.00). 

(e) The area of bottom applied for in the case of an initial lease or amended 
initial lease must be as compact as possible, taking into consideration the shape 
of the body of water, the consistency of the bottom, and the desirability of 
separating the boundaries of a leasehold by a sufficient distance from any 
known natural oyster or clam bed to prevent the likelihood of disputes arising 
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between the leaseholder and members of the public taking oysters or clams from 
the natural bed. 

(f) Upon determination by the Secretary that the results of the investigation, 
if required, are satisfactory and that the application for lease and the 
accompanying Survey are in order, and that the proper filing fee has been 
tendered, the Secretary must within a reasonable time notify the applicant 
whether he recommends approval, disapproval, or modification of the lease 
application. In the event the Secretary recommends approval or a modification 
to which the applicant agrees, the Secretary must publish at least two notices 
of intention to lease in a newspaper of general circulation in the county or 
counties in which the proposed leasehold lies. The first publication must precede 
by more than 30 days the meeting of the Marine Fisheries Commission at which 
the granting of the lease or renewal of lease is to be made; the second publication 
must follow the first by seven to 11 days. The notice of intention to lease must 
contain a sufficient description of the area of the proposed leasehold that its 
boundaries may be established with reasonable ease aH certainty and must also 
contain the date of the meeting at which the Marine Fisheries Commission is 
slated to act upon the application for lease or renewal of lease. 

(g) Protests to the granting of the proposed lease may be filed with the 
Secretary in writing under oath prior to the granting of the lease by the Marine 
Fisheries Commission. Protests cannot be considered unless accompanied by a 
filing fee of twenty-five dollars ($25.00). The Secretary must evaluate the 
sufficiency of the grounds stated in the protest and make such investigation as 
he deems necessary. In the interest of making a just evaluation, he may 
recommend that the Marine Fisheries Commission postpone consideration of the 
lease to a subsequent meeting. The Secretary as a result of his evaluation may 
recommend denial or amendment of the lease or the granting of it in its original 
form, in the best interests of the oyster and clam culture of North Carolina, 
except that no lease may be granted which embraces a known or suspected 
natural oyster or clam bed. The lease applicant must furnish any additional or 
amended survey required in the event the protest results in a modification of 
the lease. In the event the protest does not prevail and the lease is granted in 
its original form, the twenty-five dollars ($25.00) deposited with the protest must 
be forfeited to the use of the Department. In the event the protest is successful 
in causing a denial or modification of the lease, the twenty-five dollars ($25.00) 
deposit must be returned to the person protesting. 

(h) The Marine Fisheries Commission in its discretion may lease or decline to 
lease public bottoms for oyster or clam culture in accordance with its duty to 
conserve the marine and estuarine resources of the State. The Secretary must 
present all lease applications to the Marine Fisheries Commission as to which 
he has published a notice of intention to lease more than 30 days prior to the 
meeting of the Marine Fisheries Commission. In the event there was a protest 
that did not prevail before the Secretary as to any lease recommended by him, 
the Secretary must notify the Marine Fisheries Commission of such protest. 
Persons whose lease applications are not recommended or are recommended in 
amended form by the Secretary may appeal to the Marine Fisheries Commission. 
In the event the Marine Fisheries Commission sustains the appeal in whole or 
in part, it may order the Secretary to take the steps necessary to comply with 
its decisions and effect a reprocessing of the lease application prior to the next 
Marine Fisheries Commission meeting or such other time as it may direct. 

(i) After a lease is granted by the Marine Fisheries Commission and the 
Secretary is satisfied that the survey submitted meets the criteria and that all 
fees and rent due in advance have been paid, the Secretary must execute the 
lease on forms approved by the Attorney General. The leaseholder must erect 
markers complying with regulations of the Marine Fisheries Commission in 
order to define the bounds of the leased area. The Secretary shall have authority, 
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in his discretion, with the approval of the lessee, to amend an existing lease by 
reducing the area under lease or by combining existing contiguous leases. 

(j) Initial leases begin upon the issuance of the lease by the Secretary and 
expire at noon on the first day of April following the tenth anniversary of the 
pontine of the lease. Renewal leases are issued for a period of 10 years effective 

rom the time of expiration of the previous lease. The rental for initial leases 
is one dollar ($1.00) per acre for all leases entered into before July 1, 1965, and 
for all other leases until noon on the first day of April following the first 
anniversary of the lease. Thereafter, for initial leases entered into after July 1, 
1965, and from the beginning for renewals of leases entered into after said date, 
the rental is five dollars ($5.00) per acre per year. Rental must be paid annually 
in advance prior to the first day of April each year. Upon initial granting of a 
lease, the pro rata amount for the portion of the year left until the first day of 
April must be paid in advance at the rate of one dollar ($1.00) per acre per year; 
then, on or before the first day of April next, the lessee must pay the rental for 
the next full year. 

(k) Except as restricted by this Subchapter, leaseholds granted under this 
section are to be treated as if they were real property and are subject to all laws 
relating to taxation, sale, devise, inheritance, gift, seizure and sale under 
execution or other legal process, and the like. Leases properly acknowledged 
and probated are eligible for recordation in the same manner as instruments 
conveying an estate in real property. Within 15 days after transfer of beneficial 
ownership of all or any portion of or interest in a leasehold to another, the new 
owner must notify the SC Baretent of such fact. Such transfer is not valid until 
notice is furnished the Secretary. In the event such transferee is a nonresident, 
the Secretary must initiate proceedings to terminate the lease. 

(1) Upon receipt of notice by the Secretary of any of the following occurrences, 
he must commence action to terminate the leasehold: 

(1) Failure to pay the annual rent in advance. 

(2) Failure to file information required by the Secretary upon annual 
remittance of rental. 

(3) Failure by new owner to report a transfer of beneficial ownership of all 
or any portion of or interest in the leasehold. 

(4) Failure to mark the boundaries in the leasehold and to keep them marked 
as required in the regulations of the Marine Fisheries Commission. 

(5) Failure to utilize the leasehold on a continuing basis for the commercial 
production of oysters or clams. 

(6) Transfer of all or part cf the beneficial ownership of a leasehold to a 
nonresident. 

(7) Substantial breach of compliance with the provisions of this Article or 
of regulations of the Marine Fisheries Commission governing use of 
the leasehold. 

The Marine Fisheries Commission is authorized to make regulations defining 
commercial production of oysters and clams, based upon the productive potential 
of particular areas climatic or biological conditions at particular areas or 
eccular times, availability of seed oysters and clams, availability for purchase 

lessees of shells or other material to which oyster spat may attach, and the 
hike. Commercial production may be defined in terms of planting effort made 
as well as in terms of quantities of oysters and clams harvested. Provided, 
however, that if a lessee has made a diligent effort to effectively and efficientl 
manage his lease according to accepted standards and practices in suc 
management, and because of reasons beyond his control, such as acts of God, 
such lessee has not and cannot meet the requirements set out by the Marine 
Fisheries Commission under the provisions of this paragraph of this subsection, 
his leasehold shall not be terminated under subdivision (5) of this subsection. 

(m) After receipt of notice of any occurrence listed in subsection (Il), the 
Secretary must mail the leaseholder a letter by registered or certified mail, 
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return receipt requested, informing him of his intention to terminate and of the 
reason for the action. In the event the leaseholder takes steps within 30 days 
to remedy the situation upon which the notice of intention to terminate was 
based and the Secretary is satisfied that continuation of the lease is in the best 
interests of the oyster and clam culture of the State, the Secretary may 
discontinue termination procedures. Where there is no discontinuance of 
termination procedures, the leaseholder may appeal to the Marine Fisheries 
Commission. Where there is no appeal, or where an appeal does not prevail, the 
Secretary must send a final letter of termination to the leaseholder by registered 
or certified mail, return receipt requested. The final letter of termination may 
not be mailed sooner than 30 days after receipt by the leaseholder of the 
Secretary’s notice of intention to terminate, as evidenced by the return receipt. 
The lease is terminated effective at midnight on the day the final notice of 
termination is received by the leaseholder, as evidenced by the return receipt. 
The final notice of termination may not be issued pending hearing of any appeal 
by the Marine Fisheries Commission. 

(n) Upon final termination of any leasehold, the bottom in question is thrown 
open to the public for use in accordance with laws and regulations governing 
use of public grounds generally. Agents of the Secretary are required as soon 
as possible after termination of lease to remove all markers denominating the 
area of the leasehold as a private bottom. 

(0) Every year between January 1 and February 15 the Secretary must mail 
to all leaseholders a notice of the annual rental due and include forms designed 
by him for determining the amount of shellfish or shells planted on the leasehold 
during the preceding calendar year, the amount of harvest gathered, and the 
names and addresses of those to whom the harvest was sold or delivered. Such 
forms may contain other pertinent questions relating to the utilization of the 
leasehold in the best interests of the oyster and clam culture of the State, and 
must be executed and returned by the leaseholder with the payment of his rental. 
Any leaseholder or his agent executing such forms for him who knowingly 
makes a false statement on such forms is guilty of a misdemeanor punishable 
in the discretion of the court. 

(p) All leases and renewal leases granted after the effective date of this 
Article are made subject to this Article and to reasonable amendment of 
governing statutes, regulations of the Marine Fisheries Commission, and 
requirements imposed by the Secretary or his agents in regulating the use of 
the leasehold or in processing applications of rentals. This includes such 
statutory increase in rentals as may be necessitated by changing conditions and 
refusal to renew lease after expiration, in the discretion of the Marine Fisheries 
Commission. No increase in rentals, however, may be given retroactive effect. 

The General Assembly declares it to be contrary to public policy to the oyster 
and clam bottoms which were leased prior to January 1, 1966, and which are not 
being used to produce oysters and clams in commercial quantities to continue 
to be held by private individuals, thus depriving the public of a resource which 
belongs to all the people of the State. Therefore, when the Secretary determines, 
after due notice to the lessee, and after opportunity for the lessee to be heard, 
that oysters or clams are not being produced in commercial quantities, due to 
the lessee’s failure to make diligent effort to produce oysters and clams in 
commercial quantities, the Secretary may decline to renew, at the end of the 
current term, any oyster or clam bottom lease which was executed prior to 
January 1, 1966. The lessee may appeal the denial of the Secretary to renew the 
lease to the Marme Fisheries Commission in which event the lessee shall be 
granted an opportunity to be heard, de novo, by the Marine Fisheries 
Commission and the burden of proof, by the greater weight of the evidence, shall 
be on the lessee. The Marine Fisheries Commission, by majority vote, may affirm 
or reverse the action of the Secretary. No appeal shall be allowed from the action 
of the Marine Fisheries Commission. 
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(q) If the Department of Human Resources closes any creek, stream, river, 
bay, or sound area to oystering or clamming by reason of pollution, the Secretary 
is authorized to refund the rental fee paid by any lessee who holds an oyster 
or clam lease from the State of North Carolina and whose private garden is 
closed by reason of the said pollution through no fault of the said lessee. Such 
refund shall be apportioned and only that portion equivalent to the fraction of 
ear that the oyster garden was closed to oystering and clamming will be 
refunded. (1893, c. 287, s. 1; Rev., s. 2371; 1909, c. 871, ss. 1-9; 1919, c. 333, s. 
6; C. S., ss. 1902-1911; Ex. Sess. 1921, c. 46, s. 1; 1933, c. 346; 1953, cc. 842, 1139; 
1963, c. 1260, ss. 1-3; 1965, c. 957, s. 2; 1967, c. 24, s. 16; c. 88; c. 876, s. 1; 1971, 


c. 447; 1973, c. 476, s. 128; c. 1262, ss. 28, 86.) 


Local Modification—Brunswick: 1967, c. 
876, s. 2. 

Editor’s Note.— 

Former § 113-202, as last amended by 
Session Laws 1967, c. 24, s. 16, was re- 
pealed by Session Laws 1967, c. 88. Present 
§ 113-202, covering the same subject mat- 
ter was enacted by Session Laws 1967, c. 
876, s. 1. 

The 1971 amendment, effective July 1, 
1971, added subsection (q). 

The first 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “State Board of Health” in 
subsection (q). 

The second 1973 amendment, effective July 
1, 1974, substituted “Secretary” for 
“Commissioner of Commercial and Sports 
Fisheries” in subsection (q) and _ for 
“Commissioner” throughout the rest of the 
section, substituted ‘Marine Fisheries 


Commission” for “Board” throughout the 
section, and made other changes in conformity 
with the reorganization of the Department of 
Natural and Economic Resources by Session 
Laws 1973, c. 1262. 

For note on estuarine pollution, see 49 
N.C.L. Rev. 921 (1971). 

Lease Constitutes Contract That May 
Not Be Abrogated by Subsequent Statute. 
—While there is no vested right in the 
provisions of a statute, where a person has 
leased the bottom of waters from the 
State for oyster beds pursuant to former 
law, the lease constitutes a contract be- 
tween the lessee and the State, and the 
State may not by subsequent statute abro- 
gate the terms of the contract, either as to 
duration and renewals or the amount of 
rent. Oglesby v. Adams, 268 N.C. 272, 150 
S.E.2d 383 (1966). 


§ 113-203. Transplanting of oysters and clams. — (a) It is unlawful to 
transplant oysters taken from public grounds to private beds except: 

(1) When lawfully taken during open season and transported directly to a 
rivate bed in accordance with regulations of the Department of 
atural and Economic Resources; 

(2) When the transplanting is done by a dealer in accordance with the 


provisions of G.S. 113-158 and implementing regulations; or 
(3) When the transplanting is done in accordance with the provisions of this 
section and implementing regulations. 

(b) It is lawful to transplant to private beds oysters or clams taken from 
polluted waters with a permit from the Secretary setting out the waters from 
which the oysters or clams may be taken, the quantities which may be taken, 
the times during which the taking is permissible, and other reasonable 
restrictions imposed by the Secretary to aid him in his duty of regulating such 
transplanting operations. Any transplanting operation which does not 
substantially comply with the restrictions of the permit issued is unlawful. 

(c) It is lawful to transplant to private beds oysters taken from public beds 
managed by the State for the hee of seed oysters in accordance with the 
implementing regulations of the Marine Fisheries Commission. Persons taking 
such seed oysters may, in the discretion of the Marine Fisheries Commission, 
be required to pay to the Department for oysters taken an amount to reimburse 
the Department in full or in part for the costs of seed-oyster management 
operations. 

(d) It is lawful to transplant to private beds in North Carolina oysters taken 
from public beds designated by the Marine Fisheries Commission as natural seed 
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oyster areas. Such areas shall be designated as natural seed oyster areas in the 
following manner: 


A petition shall be filed with the Secretary by the board of county 
commissioners of the county in which such area is located requesting the 
designation of and describing the area proposed as a natural seed oyster area. 
Upon the receipt of the petition, the Secretary shall, within six weeks of the 
receipt by him of such petition, cause an investigation of the area proposed to 
be designated as a natural seed oyster area. Such investigation shall be made 
by qualified biologists of the Department of Natural and Economic Resources. 
The Secretary shall then make a recommendation to the Marine Fisheries 
Commission as to whether the area described in the petition should be designated 
as a natural seed oyster area.and such area shall be so designated by the Marine 
Fisheries Commission only after the Secretary so recommends as being in the 
best interests of the State. 

The Secretary shall issue permits to all qualified individuals who are residents 
of North Carolina without regard to county of residence to transplant seed 
oysters from said designated natural seed oyster areas, setting out the quantity 
which may be taken, the times which the taking is permissible and other 
reasonable restrictions imposed to aid him in his duty of regulating such 
transplanting operations. Any transplanting operation which does _ not 
substantially comply with the restrictions of the permit issued is unlawful. 

(e) The Marine Fisheries Commission may implement the provisions of this 
section by regulations governing sale, possession, transportation, storage, 
handling, planting, and harvesting of oysters and clams and setting out any 
system of marking oysters and clams or of permits or receipts relating to them 
generally, from both public and private beds, as necessary to regulate the lawful 
transplanting of ee oysters and oysters or clams taken from or placed on 
public or private beds. (1921, c. 182, s. 2; C.S., s. 1959(b); 1961, c. 1189, s. 1; 1965, 
G. JD Tse 907,/C, 818; 1973) -C, 126238, 282) 


Editor's Note. — The 1967 amendment ‘Secretary’ for “Commissioner” in subsections 
redesignated former subsection (d) as | (b) and (d) and substituted ‘Marine Fisheries 
(e) and added present subsection (d). Commission” for ‘‘Board’’ in subsections (c), (d) 

The 1973 amendment, effective July 1, 1974, and (e). 
substituted ‘‘Department of Natural and For note on estuarine pollution, see 49 


Economic Resources” for “Board” in N.C.L. Rev. 921 (1971). 
subdivision (1) of subsection (a), substituted 


§ 113-204. Propagation of shellfish. — The Department of Natural and 
Economic Resources is authorized to close areas of public bottoms under coastal 
fishing waters for such time as may be necessary in any program of propagation 
of shellfish. The Department of Natural and Economic Resources is authorized 
to expend State funds planting such areas and to manage them in ways 
beneficial to the overall productivity of the shellfish industry in North Carolina. 
The Department of Natural and Economic Resources in its discretion in 
accordance with desirable conservation objectives may make shellfish produced 
by it available to commercial fishermen generally, to those in possession of 
private shellfish beds, or to selected individuals cooperating with the 
Department of Natural and Economic Resources in demonstration projects 
concerned with the cultivation, harvesting, or processing of shellfish. (1921, c. 
mk gs 1; C..$4-s.-1959(a): 1961, ic. 1189, si 1; 1965,-c957,si291978, C81 2620 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources’’ for 
effective July 1, 1974, substituted “Department ‘Board.’ 


§ 113-205. Registration of grants in navigable waters; exercise of 


rivate fishery rights. — (a) Every person claiming title to any part of the bed 
ying under navigable waters of any coastal county of North Carolina or any 
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right of fishery in navigable waters of any coastal county superior to that of 
the general public must register the grant, charter, or other authorization under 
which he claims with the Secretary. Such registration must be accompanied by 
a survey of the claimed area, meeting criteria established by the Secretary for 
surveys of oyster and clam leases. All rights and titles not registered in 
accordance with this section on or before January 1, 1970, are hereby declared 
null and void. The Secretary must give notice of this section at least once each 
calendar year for three years by publication in a newspaper, or newspapers of 
general circulation throughout all coastal counties of the State. For the purpose 
of this subsection, ‘‘coastal county” shall mean all of the following counties: 
Beaufort, Bertie, Bladen, Brunswick, Camden, Carteret, Chowan, Columbus, 
Craven, Currituck, Dare, Gates, Halifax, Hertford, Hyde, Martin, New Hanover, 
Northampton, Onslow, Pamlico, Pasquotank, Pender, Perquimans, Tyrrell, and 
Washington. The provisions of this section shall not apply to the land lying under 
any private fish pond or irrigation pond. 

b) The Marine Fisheries Commission may make reasonable regulations 
governing utilization of private fisheries and may require grantees or others 
with private rights to mark their fishery areas or private beds in navigable 
_ waters as a precondition to the right of excluding the public from exercising the 

private rights claimed to be secured to them. Nothing in this section is to be 
deemed to confer upon any grantee or other person with private rights the power 
to impede navigation upon or hinder any other appropriate use of the surface 
of ea of North Carolina. (1965, c. 957, s. 2; 1971, c. 346, s. 1; 1973, 
met 262.8428: 


Editor’s Note—The 1971 amendment “Sec. 3. No rights or titles or interests 


imserted “of any coastal county” in two 
places in the first sentence and added the 
fourth and fifth sentences of subsection 
(a). 

The 1973 amendment, effective July 1, 1974, 
substituted “Secretary” for ‘‘Commissioner”’ in 
subsection (a) and “Marine Fisheries 
Commission” for ‘‘Board”’ in subsection (b). 

Session Laws 1971, c. 346, ss. 2 and 3 


in any lands or beds lying under navigable 
waters shall be deemed to have been lost 
or declared null and void for failure to com- 
ply with G.S. 113-205(a), as originally en- 
acted, with respect to any lands or beds 
under navigable waters not included within 
the scope of G.S. 113-205(a), as amended by 
this act.” 

For note on defining navigable waters 


provide: 

“Sec. 2. It is the purpose of this act to 
make it clear that the 1965 enactment of 
G.S. 113-205 does not apply to all navi- 
gable waters within the State, but only 
those waters in coastal counties that are 
navigable in law. 


and the application of the public trust doc- 
trine in North Carolina, see 49 N.C.L. Rev. 
888 (1971). For note on estuarine pollution, 
see 49 N.C.L. Rev. 921 (1971). 


§ 113-206. Chart of grants, leases and fishery rights; overlapping 
leases and rights; contest or condemnation of claims; damages for taking 
of property. — (a) The Secretary must commence to prepare as expeditiously 
as possible charts of the waters of North Carolina containing the locations of 
all oyster and clam leaseholds made by the Department under the provisions of 
this Article and of all existing leaseholds as they are renewed under the 
provisions of this Article, the locations of all claims of grant of title to portions 
of the bed under navigable waters registered with him, and the locations of all 
areas in navigable waters to which a right of private fishery is claimed and 
registered with him. Charting or registering any claim by the Secretary in 
no way implies recognition by the State of the validity of the claim. 

(b) In the event of any overlapping of areas leased by the Department, the 
Secretary shall recommend modification of the areas leased as he deems 
equitable to all parties. Appeal from the recommendation of the Secretary lies 
for either party in the same manner as for a lease applicant as to which there 
is a recommendation of denial or modification of lease. If there is no appeal, or 
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upon settlement of the issue upon appeal, the modified leases must be approved 
by the Marine Fisheries Commission and reissued by the Secretary in the same 
manner as initial or renewal leases. Leaseholders must furnish the Secretary 
surveys of the modified leasehold areas, meeting the requisite criteria for 
surveys established by the Secretary. 

(c) In the event of any overlapping of areas leased by the Department and 
of areas in which title or conflicting private right of fishery is claimed and 
registered under the provisicns of this Article, the Secretary must give 
preference to the leaseholder engaged in the production of oysters or clams in 
commercial quantities who received the lease with no notice of the existence of 
any claimed grant or right of fishery. To this end, the Secretary shall cause a 
modification of the claim registered with him and its accompanying survey to 
exclude the leasehold area. Such modification effected by the Secretary has the 
effect of voiding the grant of title or right of fishing to the extent indicated. 

(d) In the interest of conservation of the marine and estuarine resources of 
North Carolina, the Department of Natural and Economic Resources may 
institute an action in the superior court to contest the claim of title or claimed 
right of fishery in any navigable waters of North Carolina registered with the 
Secretary. In such proceeding, the burden of showing title or right of fishery, 
by the preponderance of the evidence, shall be upon the claiming title or right 
holder. In the event the claiming title or right holder prevails, the court shall 
fix the monetary worth of the claim. The Department of Natural and Economic 
Resources may elect to condemn the claim upon payment of the established 
owners or right holders their pro rata shares of the amount so fixed. The 
Department of Natural and Economic Resources may make such payments from 
such funds as may be available to it. An appeal lies to the appellate division by 
either party both as to the validity of the claim and as to the fairness of the 
amount fixed. The Department of Natural and Economic Resources in such 
actions may be represented by the Attorney General. In determining the 
availability of funds to the Department of Natural and Economic Resources to 
underwrite the costs of litigation or make condemnation payments, the use 
which the Department of Natural and Economic Resources proposes to make 
of the area in question may be considered; such payments are to be deemed 
necessary expenses in the course of operations attending such use or of 
developing or attempting to develop the area in the proposed manner. 

(e) To the extent that any applicaiion of the provisions of § 113-205 and this 
section is deemed to constitute a taking of private property, any claimant may 
apply to the Industrial Commission for the award of such damages as he may 
prove. The procedure governing such application shall follow as closely as feas- 
ible that set out in article 31 of chapter 143 of the General Statutes of North 
Carolina pertaining to tort claims against State departments and agencies, except 
that the limitation period upon any claims brought under the authority of this 
subsection is three rather than two years and the measure of damages is for any 
condemnation effected rather than for any tort. Where the claiming party asserts 
damage from the voiding of a grant or right under § 113-205 (a) and further 
asserts his minority cr other disability subsequent to January 1, 1970, the claim- 
ant is granted a period of three years after attaining majority or after removal 
of the disability in which to prosecute the claim before the Industrial Commis- 
sion. No claims whatever may be entertained by the Industrial Commission, how- 
ever, after January 1, 1990. It is hereby directed that the amounts necessary to 
cover awards made by the Industrial Commission under the authority of this sub- 
section be paid from funds available to the Department. (1965, c. 957, s. 2; 1969, 
67448, 69; 0541) Shi 1978. Ge1 262) s'28 4) 

Editor’s Note.—The first 1969 amend- The second 1969 amendment substituted 
ment substituted “appellate division” for “article 31” for “article 3” in the second 
“Supreme Court” in the sixth sentence of sentence of subsection (e). 
subsection (d). The 1973 amendment, effective July 1, 1974, 
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substituted “Secretary” for “Commissioner” in subsection (b) and substituted “Department of 


subsections (a), (b), (c) and (d) and for Natural and Economic Resources” for “Board” 
“Director” in subsection (b), substituted in subsection (d). 
“Marine Fisheries Commission”’ for ‘‘Board”’ in 


ARTICLE 17. 


Administrative Provisions; Regulatory Authority of Marine 
Fisheries Commission and Department. 


§ 113-221. Filing, codification and publication of regulations; effective 
date of regulations; proclamations suspending or implementing 
regulations; presumption of publication; judicial notice of codifications; 
Secretary’s certificates as evidence. — da) All regulations of the Marine 
Fisheries Commission promulgated under the authority of this Subchapter must 
be filed with the Secretary of State in accordance swith G.S. 143-195 to 143-197. 
In addition, all such regulations of the Marine Fisheries Commission the 
violation of which constitutes a crime must be filed with the clerk of superior 
court of each county containing coastal fishing waters within its borders. 

(b) The Secretary must periodically codify the regulations of the Marine 
Fisheries Commission implementing this Subchapter which are subject to annual 
or seasonal change; other regulations or sets of regulations need be recodified 
only as supplies are exhausted or substantial changes are made. The Secretar 
must cause to be distributed to each licensee upon purchasing his license eac 
year the appropriate set or sets of such codified regulations, plus any 
supplement needed to make them current, pertaining to the activities to be 
engaged in by the licensee. 

(c) As soon as feasible after any meeting of the Marine Fisheries Commission 
amending or adding regulations, the Secretary must cause to be issued to all 
licensees who may be affected a newsletter containing the text of such 
amendments or added regulations. The newsletter need not be issued if a 
codification containing the amended or added regulations is scheduled for 
distribution within a reasonable period following the meeting of the Marine 
Fisheries Commission. 

(d) Unless an effective date is stated by the Marine Fisheries Commission, its 
regulations take effect immediately upon passage. Any regulation change 
resulting in further restrictions upon licensees or the public, however, should 
in the ordinary case be given a future effective date sufficiently advanced to 
allow for compliance with the publication procedures of this section. Where 
circumstances require that such restrictive regulation be put into effect 
immediately, the Marine Fisheries Commission should take steps to insure that 
actual public notice is given — in a fashion similar to that set out in subsection 
(e). Unless there are overriding policy considerations involved, any regulation 
of the Marine Fisheries Commission which will in the judgment of the Marine 
Fisheries Commission result in severe curtailment of the usefulness or value of 
equipment in which fishermen have any substantial investment should be given 
such a future effective date as to minimize undue potential economic loss to 
fishermen. Whether or not any provision may cause potential economic loss and 
whether or not a future effective date should be set is a matter within the 
complete discretion of the Marine Fisheries Commission. The Marine Fisheries 
Commission need not set any future effective date more than two years in 
advance of the passage of any regulation. 

(e) The Marine Fisheries Commission may delegate to the Secretary the 
authority by proclamation to suspend or implement, in whole or in part, 
particular regulations of the Marine Fisheries Commission which may be 
affected by variable conditions. Such proclamations are to be issued by the 
Secretary. All proclamations must state the hour and date upon which they 
become effective and must be issued at least 48 hours in advance of the effective 
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| 


date and time. The Secretary must keep a permanent file of the texts of | 


proclamations issued by him, and furnish upon request certified copies of any 
proclamation for use in evidence in any civil or criminal proceeding in which the 
text of a proclamation may be in issue. Proclamations need not be filed with the 
Secretary of State or with any clerk of court. 


The Department must make every reasonable effort to give actual notice of — 


the terms of any proclamation to the persons who may be affected thereby. Such 
effort includes press releases to communications media, posting of notices at 
docks and other places where persons affected may gather, personal 
communication by inspectors and other agents of the Department, and such 
other measures designed to reach the persons who may be affected. 

(f) All persons who may be affected by them are under a duty to keep 
themselves informed of current regulations of the Marine Fisheries Commission 
and proclamations of the Secretary. It is no defense in any criminal prosecution 
for the defendant to show that he in fact received no notice of a particular 
regulation or proclamation. In any prosecution for violation of the provisions of 
any regulation or proclamation, or in which proof of matter contained in a 
regulation or proclamation is involved, the Department is deemed to have 
complied with publication procedures and the burden is on the defendant to show 
by the greater weight of the evidence substantial failure of compliance by the 
Department with the publication procedures of this section. 

(g) Every court must take judicial notice of any codification of regulations 
issued by the Secretary within two years preceding the date of the offense 
charged or transaction in issue. In the absence of any indication to the contrary, 
such codifications are to be deemed accurate and current statements of the text 
of the regulations in ques ian and it is incumbent upon any person asserting that 
a relevant portion of the codified text is inaccurate, or has been amended or 
deleted, to satisfy the court as to the text of the regulations which is in fact 
properly applicable. 

(h) Certificates of the Secretary as to the text of a regulation or proclamation 
or as to any other official matter concerning the Department must be received 
in court as prima facie evidence of the truth of the statement in the certificate. 
Certificates bearing the signature of the Secretary upon paper containing the 
letterhead of the Department are, in the absence of evidence to the contrary, 
to be accepted as genuine without any need for formal proof of the signature 
of the Secretary. (1915, c. 84, s. 21; 1917, c. 290, s. 7; C.S., s. 1878; 1925, c. 168; 
S22 (uot mG ea U4Dr Ci boil soos CO (Ace rod COLE LOO ae Dott eel ie Loc 
CO iS ae mad One L202. cSSieecO0s) 

Editor’s Note. — The 1973 amendment, ment also. deleted “upon the _ rec- 
effective July 1, 1974, substituted “Marine ommendation of the Commissioner” at the 
Fisheries Commission’ for ‘Board’ and end of the second sentence of subsection 
“Secretary” for “Commissioner” and “Di- (e). 
rector” throughout the section. The amend- 


§ 113-223. Reciprocal agreements by Department of Natural and 
Economic Resources generally. — Subject to the specific provisions of G.S. 
118-153 and 1138-161 relating to reciprocal provisions as to landing and selling 
catch and as to licenses, the Department of Natural and Economic Resources 
is empowered to make reciprocal agreements with other jurisdictions respecting 
any of the matters governed in this Subchapter. Pursuant to such agreements 
the Department of Natural and Economic Resources may modify provisions of 
this Subchapter in order to effectuate the purposes of such agreements, in the 
overall best interests of the conservation of marine and estuarine resources. 
(1915, ¢c. 84, s. 5; 1917, ¢. 290; s. 10; C.S., s. 1883; 1953,¢. 1086; 1965, ¢ 9577 
2H 19GB) cHL262."8)28.) 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources” for 
effective July 1, 1974, substituted “Department “Board.” 


322 


§ 113-224 1974 CUMULATIVE SUPPLEMENT § 113-226 


§ 113-224. Cooperative agreements by Department of Natural and 
Economic Resources. — The Department of Natural and Economic Resources 
is empowered to enter into cooperative agreements with public and private 
agencies and individuals respecting the matters governed in this Subchapter. 
Pursuant to such agreements the Department of Natural and Economic 
Resources may expend funds, assign employees to additional duties within or 
without the State, assume additional responsibilities, and take other actions that 
may be required by virtue of such agreements, in the overall best interests of 
the conservation of marine and estuarine resources. (1965, c. 957, s. 2; 1973, c. 
1262, s. 28.) 

Editor’s Note. — The 1973 amendment, of Natural and Economic Resources” for 
effective July i, 1974, substituted “Department “Board.” 


§ 113-226. Administrative authority of Department of Natural and 
Economic Resources; administration of funds; delegation of powers. — 
(a) In the overall best interests of the conservation of marine and estuarine 
resources, the Department of Natural and Economic Resources may lease or 
purchase lands, equipment, and other property; accept gifts and grants on behalf 
of the State; establish boating and fishing access areas; establish fisheries, 
fishery processing or storage plants, planted seafood beds, fish farms, and other 
enterprises related to the conservation of marine and estuarine resources as 
research or demonstration projects either alone or in cooperation with some 
individual or agency; sell the catch or processed fish or other marine and 
estuarine resources resulting from research fishing operations or demonstration 
projects; provide matching funds for entering into projects with some other 
overnmental agency or with some scientific, educational, or charitable 
oundation or institution; condemn lands in accordance with the provisions of 
Chapter 40 of the General Statutes and other governing provisions of law; and 
sell, lease, or give away property acquired by it. Provided, that any private 
person selected to receive gifts or benefits by the Department be selected: 
(1) With regard to the overall public interest that may result, and 
(2) From a defined class upon such a rational basis open to all within the 
class as to prevent constitutional infirmity with respect to requirements 
of equal protection of the laws or prohibitions against granting 
exclusive privileges or emoluments. 

(b) All money credited to, held by, or to be received by the Department in 
respect of the conservation of marine and estuarine resources must be deposited 
with the Department. In administering such funds and recommending 
expenditures, the Department must give attention to the sources of the revenues 
received so as to encourage disbursements to be made on an equitable basis; 
nevertheless, except as provided in this section, separate funds may not be 
established and particular projects and programs deemed to be of sufficient 
importance in the conservation of marine and estuarine resources may receive 
proportional shares of Department expenditures that are greater than the 
proportional shares of license and other revenues produced by such projects or 
programs for the Department. 

(c) If as a precondition of receiving funds under any cooperative program 
there must be a separation of license revenues received from certain classes of 
licensees and utilization of such revenues for limited purposes, the Department 
is directed to make such arrangements for separate accounting or for separate 
funding as may be necessary to insure the use of the revenues for the required 
purposes and eligibility for the cooperative funds. In such instance, if required, 
Such revenues may be retained by the Department until expended upon the 
limited purposes in question. This subsection applies whether the cooperative 
program is with a public or private agency and whether the Department acts 
alone on behalf of the State or in conjunction with the [Wildlife Resources | 
Commission or some other State agency. 
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(d) Repealed by Session Laws 19738, c. 1262, s. 28, effective July 1, 1974. (1965 


CRUD T USE AO ONG LULOcZ es mace 
Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources” for 
“Board” near the beginning of subsection (a), 
deleted ‘‘for the use of the Division” following 
“Department” at the end of the first sentence 


’ 


of subsection (b), substituted “Department” for 


“Division” near the end of the second sentence 


of subsection (b), and repealed subsection (d), — 


, 


relating to delegation of the administrative 
powers of the Board of Conservation and 
Development. 


: 


§ 113-227: Repealed by Session Laws 19738, c. 1262, s. 28, effective July 1, — 
1974. | 


§ 113-228. Adoption of federal regulations. — To the extent that the 
Department is granted authority in this Subchapter over subject matter as to 
which there is concurrent federal] jurisdiction, the Marine Fisheries Commission 
in its discretion may by reference in its regulations adopt relevant provisions 
of federal laws and regulations as State regulations. To prevent confusion or 
conflict of jurisdiction in enforcement, the Marine Fisheries Commission may 
provide for automatic incorporation by reference into its regulations of future 
changes within any particular set of federal laws or regulations relating to some 
subject clearly within the jurisdiction of the Department. (1965, c. 957, s. 2; 1973, 
caulZ62esaZsn 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Marine 
Fisheries Commission’ for “Board.” 


§ 113-229. Permits to dredge or fill in or about estuarine waters or | 


state-owned lakes. — (a) Before any excavation or filling project is begun in 
any estuarine waters, tidelands, marshlands, or state-owned lakes, the party or 
parties desiring to do such shall first obtain a permit from the Department of 
Natural and Economic Resources. Granting of a State permit shall not relieve 
any party from the necessity of obtaining a permit from the United States Army 
Corps of Engineers for work in navigable waters, if the same is required. The 
North Carolina Department of Water and Air Resources [Department of 
Natural and Economic Resources] shall continue to coordinate projects 
pertaining to navigation with the United States Army Corps of Engineers. 

(b) All applications for such permits shall include a plat of the areas in which 
the proposed work will take place, indicating the location, width, depth and length 
of any proposed channel, the disposal area, and a copy of the deed or other instru- 
ment under which the applicant claims title to the property adjoining the waters in 
question, (or any land covered by waters), tidelands, or marshlands, or if the 
applicant is not the owner, then a copy of the deed or other instrument under which 
the owner claims title plus written permission from the owner to carry out the 
project on his land. 

(c) In lieu of a deed or other instrument referred to in subsection (b) of this 
section, the agency authorized to issue such permits may accept some other rea- 
sonable evidence of ownership of the property in question or other lawful authority 
to make use of the property. 

(d) The applicant shall cause to be served in the manner provided by 
paragraph (g)(9) of this section upon an owner of each tract of riparian property 
adjoining that of the applicant a copy of the application filed with the State of 
North Carolina and each such adjacent riparian owner shall have 30 days from 
the date of such service to file with the Department of Natural and Economic 
Resources written objections to the granting of the permit to dredge or fill. An 
owner may be served i publication, in the manner provided by paragraph (g)(10) 
of this section, whenever the owner’s address, whereabouts, dwelling house or 
usual place of abode is unknown and cannot with due diligence be ascertained, 
or there has been a diligent but unsuccessful attempt to serve the owner under 
paragraph (g)(9) of this section. 
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(e) Applications for permits shall be circulated by the Department of Natural 
and Economic Resources among all State agencies and in the discretion of the 
Secretary, appropriate federal agencies, having jurisdiction over the subject 
matter which might be affected by the project so that such agencies will have 
an opportunity to raise aay objections they might have. The Department ma 
deny an application for a ie or fill permit upon finding: (1) that there all 
be significant adverse effect of the proposed dredging and filling on the use of 
the water by the public; or (2) that there will be significant adverse effect on 
the value and enjoyment of the property of any riparian owners; or (8) that there 
will be significant adverse effect on public health, safety, and welfare; or (4) that 
there will be significant adverse effect on the conservation of public and private 
water supplies; or (5) that there will be significant adverse effect on wildlife or 
fresh water, estuarine or marine fisheries. In the absence of such findings, a 
permit shall be granted. Such permit may be conditioned upon the applicant 
amending his proposal to take whatever measures are reasonably necessary to 
protect the public interest with respect to the factors enumerated in this 
subsection. The Department shall act upon an application for permit within 90 
days after the application is filed and failure to so act shall automatically 
approve the application. 

(f) If any State agency or the applicant raises an objection to the action of 
the Department of Natural and interne Resources regarding the permit 
application within 20 days after said action was taken, the Department shall 
refer the matter to the Marine Fisheries Commission. The Marine Fisheries 
Commission shall hear the matter at its next regularly scheduled meeting, but 
in no case more than 90 days from the date of the departmental action. At said 
hearing, evidence shall be taken by the review commission from all interested 
persons, who shall have a right to be represented by counsel. After hearing the 
evidence, the review commission shall make findings of fact in writing and shall 
affirm, modify or overrule the action of the Department concerning the permit 
application. Any State agency or the applicant may appeal from the ruling of 
the review commission to the superior court of the county where the land or any 
part thereof is located, pursuant to the provisions of Article 33 of Chapter 143 
of the General Statutes. 

(g) The following provisions, together with any additional provisions not 
inconsistent herewith which the review commission may prescribe, shall be 
applicable in connection with hearings pursuant to this Article: 

(1) All hearings shall be open to the public. The review commission, or its 
authorized agents, shall have the authority to administer oaths. 

(2) A full and complete record of all proceedings at any hearing shall be 
taken by a reporter appointed by the review commission or by some 
other method approved by the Attorney General. Any party to a 
proceeding shall be entitled to a copy of such record upon the payment 
of the reasonable cost thereof as determined by the review commission. 

(3) The review commission shall follow generally the procedures applicable 
in civil actions in the superior court insofar as practicable, including 
rules and procedures with regard to the taking and use of depositions, 
the making and use of stipulations, and the entering into of agreed 
settlements and consent orders. 

(4) Subpoenas or subpoenas duces tecum issued by the review commission, 
in connection with any hearing, shall be directed to any officer 
authorized by law to serve process, and the further procedures and 
rules of law applicable with respect thereto shall be prescribed in 
connection with subpoenas to the same extent as if issued by a court 
of record. In case of a refusal to obey a notice of hearing or subpoena 
issued by the review commission, application may be made to the 
superior court of the appropriate county for enforcement thereof. 


320 


F 


§ 113-229 GENERAL STATUTES OF NORTH CAROLINA § 113-229 


(5) The burden of proof at any hearing shall be upon the person or ayency, 
as the case may be, at whose instance the hearing is being held. 

(6) No decision or order of the review commission shall be made in any > 
proceeding unless the same is supported by competent, material and 
substantial evidence upon consideration of the whole record. 

(7) Following any hearing, the review commission shall afford the parties — 
thereto 20 days to submit proposed findings of fact and conclusions of 
law and any brief in connection therewith. The record in the proceedin 
shall show the review commission’s ruling with respect to each sua 
requested finding of fact and conclusion of law. 

(8) The Department and the review commission shall give notice to all 
interested parties of their formal actions taken under this section, 
including departmental findings upon applications and calling of review 
commission meetings by the Department, and announcement of 
decisions and setting of hearing dates by the review commission. 

(9) All notices which are required to be given or to be served by the 
Department, the review commission or by any party to a proceeding 
shall be given by registered or certified mail to all persons entitled 
thereto. The date of receipt for such registered or certified mail shall 
be the date when such notice is deemed to have been given. Notice by 
the Department or review commission may be given to any person upon 
whom a summons may be served in accordance with the provisions of 
law covering civil actions in the superior courts of this State. Any notice 
shall be sufficient if it reasonably sets forth the action requested or 
demanded or gives information as to action taken. The review 
commission by its rules of procedure may prescribe other necessary 
practices and procedures with regard to the form, content and 
procedure as to any particular notices. Within the meaning of this 
paragraph, a “notice” includes a copy of an application for a permit 
required to be served on adjoining riparian owners, pursuant to 
subsection (d) of this section. 

(10) For purposes of this section, service by publication shall consist of 
publishing a notice of service by publication in a newspaper qualified 
for legal advertising in accordance with G.S. 1-597 and GS. 1-598, and 
published in a county where any part of the land affected by a proposed 
project is located or, if no qualified newspaper is Published: in such 
county, then in a qualified newspaper published in an adjoining county, 
or in a county in the same judicial district, once a week for three 
successive weeks. If the owner’s post-office address is known or can 
with reasonable diligence be ascertained, there shall be mailed to the 
owner at or immediately prior to the first publication a copy of the 
notice of service by publication. The mailing may be omitted if the 
post-office address cannot be ascertained with reasonable diligence. 
The notice of service by publication shall (i) designate the department 
of State government having jurisdiction to initially grant or deny 
dredge and fill permits hereunder, and identify the General Statutes 
section under which the permit has been sought; (ii) be directed to the 
owner sought to be served; (ii) identify the name and post-office 
address of the permit applicant; (iv) indicate whether the proposed 
project will involve Aedes or filling or both; (v) indicate the 
county(ies) and township(s) in which the proposed project will be 
located, together with any further information descriptive of the 
location which the Department may wish to include; (vi) state where 
and at what hours a copy of the application may be obtained or 
inspected; and (vii) indicate the time limit for filing of objections with 
the Department by the owner, pursuant to subsection (d) of this section. 


(h) The granting of a permit to dredge or fill shall be deemed conclusive evi- 
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dence that the applicant has complied with all requisite conditions precedent to the 
issuance of such permit, and his right shall not thereafter be subject to challenge 
| by reason of any alleged omission on his part, except failure to notify adjacent 
| riparian landowners as required by subsection (d) of this section. 


(1) All materials excavated pursuant to such permit, regardless of where 
laced, shall be encased or entrapped in such a manner as to minimize their mov- 
ing back into the affected water. 

(j) None of the provisions of this section shall relieve any riparian owner of 
the requirements imposed by the applicable laws and regulations of the United 
| States. 


(k) Any person, firm, or corporation violating the provisions of this section 
shall be guilty of a misdemeanor, and shall be punished by a fine of not more than 

five hundred dollars ($500.00), or by imprisonment of not more than 90 days, 
| or both. Each day’s continued operation after notice by the Department to cease 
shall constitute a separate offense. Notice to cease shall be pursuant to G.S. 113- 
229(g) (9). 

(l) The Secretary may, either before or after the institution of proceedings 
under subsection (k) of this section, institute a civil action in the superior court 
in the name of the State upon the relation of the Secretary, for damages, and 
injunctive relief, and for such other and further relief in the premises as said 
court may deem proper, to prevent or recover for any damage to any lands or 
property which the State holds in the public trust, and to restrain any violation 
of this section or of any provision of a dredging or filling permit issued under 
this section. Neither the institution of the action nor any of the proceedings 
thereon shall relieve any party to such proceedings from the penalty prescribed 
| by this section for any violation of the same. 


(m) This section shall apply to all persons, firms, or corporations, their em- 
| ployees, agents, or contractors proposing excavation or filling work in the estuarine 
| waters, tidelands, marshlands and state-owned lakes within the State, and to work 
| to be performed by the State government or local governments. Provided, how- 
| ever, the provisions of this section shall not apply to the activities and functions 
of the North Carolina Department of Human Resources and local health depart- 
| ments that are engaged in mosquito control for the protection of the health and wel- 
fare of the people of the coastal area of North Carolina as provided under G.S. 
130-206 through G.S. 130-209. Provided, further, this section shall not impair the 
| riparian right of ingress and egress to navigable waters. 

' (n) Within the meaning of this section: 

(1) “State-owned lakes” include man-made as well as natural lakes. 

(2) “Estuarine waters” means all the waters of the Atlantic Ocean within 
the boundary of North Carolina and all the waters of the bays, sounds, 
rivers, and tributaries thereto seaward of the dividing line between 
coastal fishing waters and inland fishing waters agreed upon by the 
Department of Natural and Economic Resources and the Wildlife 
Resources Commission, within the meaning of G.S. 113-129. 

(3) “Marshland” means any salt marsh or other marsh subject to regular 
or occasional flooding by tides, including wind tides (whether or not the 
tidewaters reach the marshland areas through natural or artificial 
watercourses), provided this shall not include hurricane or tropical 
storm tides. Salt marshland or other marsh shall be those areas upon 
which grow some, but not necessarily all, of the following salt marsh 
and marsh plant species: Smooth or salt water Cordgrass (Spartina 
alterniflora), Black Needlerush (Juncus roemerianus), Glasswort 
(Salicornia spp.), Salt Grass (Distichlis spicata), Sea Lavender 
(Limonium spp.), Bulrush (Scirpus spp.), Saw Grass (Cladium jamai- 
cense), Cattail (Typha spp.), Salt-Meadow Grass (Spartina patens), 
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and Salt Reed-Grass (Spartina Cynosuroides). (1969, ¢. 791, s. 1; 
1971, c. 1159, s. 6; 1978, c. 476, s. 128; c. 1262, ss. 28, 86.) 


Editor’s Note. — Session Laws 1969, c. 
791, s. 3, makes the act effective Jan. 1, 
1970. 

The 1971 amendment, in subsection (a) 
added the second sentence. The amend- 
ment in subsection (e) in the first sentence 
inserted “agencies” and inserted “in the 
discretion of the Director, appropriate,” re- 
wrote the second and third sentences, in 
the fourth sentence inserted “with respect 
to the factors enumerated in this subsec- 
tion,” and in the fifth sentence inserted 
“and failure to so act shall automatically 
approve the application.” The amendment 
in subsection (f) in the first sentence in- 
serted “the Board of Health” and deleted 
“the Board of Health” following ““(Commis- 
sion,” added the second sentence, in the 
fifth sentence substituted ‘shall make find- 
ings of fact in writing and shall” for 
“may,’ and in the sixth sentence inserted 
“Any State agency or” and deleted “if 
aggrieved” following “applicant.” The 
amendment in subsection (h) added the 
language following “part” at the end of 
the sentence. The amendment in subsection 
(k) added the language following “misde- 
meanor” in the first sentence and added the 
second and third sentences. The amend- 
ment in subsection (1) in the first sentence 
inserted the language beginning “for dam- 
ages” and ending “public trust, and,” de- 
leted ‘for injunctive relief to restrain the 
violation and for such other or further re- 
lief in the premises as said court shall deem 
proper” at the end of the first sentence, 
and in the second sentence inserted “the” 
preceding “same.” The amendment in sub- 
section (m) in the first sentence inserted 
“their employees, agents, or contractors” 
and added the third sentence. The amend- 
ment in subsection (n) substituted in sub- 
division (2) “means all the waters of the 
Atlantic Ocean within the boundary of 
North Carolina and all the waters of the 
bays, sounds, rivers, and tributaries thereto 


seaward of” for “include all estuarine 
waters of the State up to,” and rewrote 
subdivision (3). 

Session Laws 1971, c. 1159, s. 8, contains 
a severability clause. 

The first 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “Board of Health” in subsection 
(f) and for “State Board of Health” in 
subsection (m). 

The second 1973 amendment, effective July 
1, 1974, substituted references to the 
Department of Natural and Economic 
Resources for references to the Department of 
Conservation and Development, references to 
the review commission for references to the 
review board, and references to the Secretary 
of Natural and Economic Resources for ref- 
erences to the Director of the Department of 
Conservation and Development throughout the 
section. The amendment also rewrote the 
former first, second and third sentences of 
subsection (f) as the present first and second 
sentences. 

The second 1973 amendatory act, which 
reorganized the Department of Natural and 
Economic Resources, did not provide for 
substituting “Department of Natural and 
Economic Resources’ for “Department of 
Water and Air Resources” throughout the 
General Statutes, but, because the functions of 
the former Department of Water and Air 
Resources have devolved upon the Department 
of Natural and Economic Resources, the editors 
have inserted “Department of Natural and 
Economic Resources” in brackets in the last 
sentence of subsection (a) of this section as set 
out above. 

For article on legal aspects of North 
Carolina coastal problems, see 49 N.C.L. 
Rev. 857 (1971). For note on defining navi- 
gable waters and the application of the 
public trust doctrine in North Carolina, see 
49 N.C.L. Rev. 888 (1971). For note on 
preservation of the estuarine zone, see 49 
N.C.L. Rev. 964 (1971). 


§ 113-230. Orders to control activities in coastal wetlands. — (a) The 
Secretary of Natural and Economic Resources, with the approval of the Marine 
Fisheries Commission, may from time to time, for the purpose of promoting the 
public safety, health, and welfare, and protecting public and private property, 
wildlife and marine fisheries, adopt, amend, modify, or repeal orders regulating, — 
restricting, or prohibiting dredging, filling, removing or otherwise altering 
coastal wetlands. In this section, the term ‘“‘coastal wetlands” shall mean any 


marsh as defined in G.S. 113-229(n)(3), 


as amended, and such contiguous land 


as the Secretary reasonably deems necessary to affect by any such order in 
carrying out the purposes of this section. 

(b) The Secretary shall, before adopting, amending, modifying or repealing 
any such order, hold a public hearing thereon in the county in which the coastal 
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wetlands to be affected are located, giving notice thereof to interested State 
agencies and each owner or claimed owner of such wetlands by certified or 
registered mail at least 21 days prior thereto. 

(c) Upon adoption of any such order or any order amending, modifying or 
repealing the same, the Secretary shall cause a copy thereof, together with a 
plan of the lands affected and a list of the owners or claimed owners of such 
lands, to be recorded in the register of deeds office in the county where the land 
is located, and shall mail a copy of such order and plan to each owner or claimed 
owner of such lands affected thereby. 

(d) Any person, firm or corporation that violates any order issued under the 
rovisions of this section shall be guilty of a misdemeanor, and shall be punished 
y a fine of not more than five hundred dollars ($500.00), or by imprisonment 

for not more than six months, or both in the discretion of the court. 

(e) The superior court shall have jurisdiction in equity to restrain violations 
of such orders. 

(f) Any person a a recorded interest in or registered claim to land 
affected by any such order may, within 90 days after receiving notice thereof, 
petition the superior court to determine whether the petitioner is the owner of 
the land in question, and in case he is adjudged the owner of the subject land, 
whether such order so restricts the use of his property as to deprive him of the 
practical uses thereof and is therefore an unreasona le exercise of the police 
power because the order constitutes the equivalent of a taking without 
compensation. If the court finds the order to be an unreasonable exercise of the 
police power, as aforesaid, the court shall enter a finding that such order shall 
not apply to the land of the petitioner; provided, however, that such finding shall 
not affect any other land than that of the petitioner. The Secretary shall cause 
a copy of such finding to be recorded forthwith in the register of deeds office 
in the county where the land is located. The method provided in this paragraph 
for the determination of the issue of whether any such order constitutes a taking 
without compensation shall be exclusive, and such issue shall not be determined 
in any other proceeding. 

(g) After a finding has been entered that such order shall not apply to certain 
land as provided in the preceding paragraph, the Department of Administration, 
upon the request of the Marine Fisheries Commission, shall take the fee or any 
lesser interest in such land in the name of the State by eminent domain under 
the provisions of Chapter 146 of the General Statutes and hold the same for the 
purposes set forth in this section. 

(h) This section shall not repeal the powers, duties and responsibilities of the 
Department of Natural and Economic Resources under the provisions of G.S. 
113-229. (1971, c. 1159, s. 7; 1978, c. 1262, ss. 28, 86.) 

Editor’s Note. — The 1973 amendment, also substituted “Marine Fisheries Commis- 
effective July 1, 1974, substituted “Secretary of sion” for “Board of Conservation and De- 
Natural and Economic Resources’ for velopment” in subsections (a) and (g) and 
“Director of the Department of Conservation “Department of Natural and Economic 
and Development” in subsection (a) and Resources” for “Department of Conservation 
substituted “Secretary” for “Director” in and Development” in subsection (h). 
subsections (a), (b), (c) and (f). The amendment 


ARTICLE 18. 


Commercial and Sports Fisheries Advisory Board. 


§§ 113-241 to 113-245: Repealed by Sessiendsaws 1973, c. 1262: esi 28ai2, 
effective July 1, 1974. 
Cross Reference. — As to the Commercial 


and Sports Fisheries Committee, see §§ 
143B-325 through 143B-327. 
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ARTICLE 19. 
Marine Fisheries Compact and Commission. 


§ 113-251. Definition of terms. — (a) As used in this Article, the word : 
“Commission” refers to the Atlantic States Marine Fisheries Commission and | 
the word “commissioner” refers to a member of that Commission. 

(b) The reference in Article III of the compact set out in G.S. 118-252 to the 
chairman of the committee on commercial fisheries shall be deemed to refer to 
the chairman of the Marine Fisheries Commission. 

(c) The reference in Article III of the compact set out in G.S. 113-252 to the 
Commissioner of Commercial Fisheries shall be deemed to refer to the Secretary 
of Natural and Economic Resources. 

(d) The reference in Article III of the compact set out in G.S. 113-252 to the 
Board of the North Carolina Department of Conservation and Development shall 
be deemed to refer two tne Secretary of Natural and Economic Resources. (1965, 
COTES eo tonc 1202s. 25.) 


Editor’s Note. — The 1973 amendment, section. Section 28 of the same act amended 
effective July 1, 1974, rewrote subsections (b) subsections (b) and (c) and added subsection (d), 
and (c) and added subsection (d). and the section is set out above as thus 

Repeal of Subsections (b) and (c). — amended, but attention is called to the repeal 


Session Laws 1978, c. 1262, s. 86, effective July by this note. 
1, 1974, repealed subsections (b) and (c) of this 


§ 113-252. Atlantic States Marine Fisheries Compact and Commis- 
sion. 

State Government Reorganization—The ural and Economic Resources by § 143A- 
administration of the Fisheries Compact 126, enacted by Session Laws 1971, c. 864. 
Was transferred to the Department of Nat- 


§ 113-254. North Carolina members of Commission. — In pursuance of 
Article III of said compact there shall be three members (hereinafter called 
commissioners) of the Atlantic States Marine Fisheries Commission (hereinafter 
called Commission) from the State of North Carolina. The first commissioner 
from the State of North Carolina shall be the Secretary of Natural and Economic 
Resources, ex officio, and the term of such ex officio commissioner shall 
terminate at the time he ceases to hold such office, and his successor as 
commissioner shall be his successor as Secretary of Natural and Economic 
Resources. The second commissioner from the State of North Carolina shall be 
a legislator and member of the Commission on Interstate Cooperation of the 
State of North Carolina, ex officio, designated by said Commission on Interstate 
Cooperation, and the term of any such ex officio commissioner shall terminate 
at the time he ceases to hold said legislative office or said office as Commissioner 
on Interstate Cooperation, and his successor as commissioner shall be named 
in like manner. The Governor (by and with the advice and consent of the Senate) 
shall appoint a citizen as a third commissioner who shall have a knowledge of 
and interest in the marine fisheries problem. The term of said Commissioner 
shall be three years and he shall hold office until his successor shall be appointed 
and qualified. Vacancies occurring in the office of such Commissioner from any 
reason or cause shall be filled by appointment by the Governor (by and with the 
advice and consent of the Senat Ay for the unexpired term. The Secretary of 
Natural and Economic Resources appointed pursuant to Article III as ex officio 
commissioner may delegate, from time to time, to any deputy or other 
subordinate in his department or office, the power to be present and participate, 
including voting, as his representative or substitute at any meeting of or hearing 
by or other proceeding of the Commission. The terms of each of the initial three 
members shall begin at the date of the appointment of the appointive 
commissioner, provided the said compact shall then have gone into effect in 
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accordance with Article II of the compact; otherwise they shall begin upon the 
date upon which said compact shall become effective in accordance with said 


Article II. 


Any commissioner may be removed from office by the Governor upon charges 
Bg aiver a nearing (1949 °C 21 0S6sru, 1965} Cayo ysmisy197S9c) 12622582128, 


86.) 

Editor’s Note. — 

The 1973 amendment, effective July 1, 1974, 
rewrote the second sentence and substituted 
“Secretary of Natural and Economic 
Resources” for ‘The Director of the 
Department of Conservation and Development, 
the chairman of the Commercial and Sports 


Session Laws 1973, ¢. 1262, s. 28(b)(40), 
provides: “The second sentence of G.S. 113-254 
shall be deleted and the words ‘Secretary of 
Natural and Economic Resources’ shall be 
inserted in lieu thereof. . . .”’ The section is set 
out above as amended by s. 86 of the same 1973 
act. 


Fisheries Committee, or the Commissioner of 
Commercial and Sports Fisheries” in the 
seventh sentence. 


ARTICLE 20. 
Miscellaneous Regulatory Provisions. 


§ 113-261. Taking fish for scientific purposes; cultural and scientific 
operations. — (a) The Department, the Wildlife Resources Commission, and 
any agency of the United States with jurisdiction over fish is hereby granted 
the right to take fish within the State, to conduct fish cultural operations and 
scientific investigations in the several waters of North Carolina, and to erect 
fish hatcheries and fish propagating plants without regard to any licensing 
or permit requirements in this Subchapter. 

(b) The Department with respect to fish in coastal fishing waters and the 
Wildlife Resources Commission with respect to fish in inland fishing waters may 
provide for the issuance of permits, on such terms as they deem just and in the 
best interests of conservation, authorizing persons to take such fish through the 
use of drugs, poisons, explosives, electricity, or any other normally prohibited 
manner. Such permits need not be restricted solely to victims of depredations 
or to scientific or educational institutions, but should be issued only for good 
Banseello cr h4)s. 17 ., S..1600, 196d, C..9D0, S. 2: 1973, C..1262, Ss. 18.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Wildlife 
Resources Commission” for “Commission.” 


§ 113-263. Inspecting plans and specifications of dams. — The 
Department and the Wildlife Resources Commission, in addition to other 
agencies primarily responsible, may inspect the plans and specifications of all 
dams proposed to be built, in North Carolina or elsewhere within the United 
States, the design or proposed mode of construction of which may have an 
adverse effect upon fish within the State. The Department or the Wildlife 
Resources Commission, as the case may be, may be heard before the appropriate 
agency charged with approving said plans and specifications, and due 
consideration shall be given to said Department or Wildlife Resources 
Commission in the approval or disapproval of the plans and specifications of 
proposed dams by the agencies so charged with said duty. (1965, c. 957, s. 2; 1978, 
B 1262; 8:°18)) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Wildlife 
Resources Commission”’ for “Commission.” 


§ 113-264. Regulatory power over property of agency. — The 
Department of Natural and Economic Resources and the Wildlife Resources 
Commission are granted the power by regulation to license, regulate, prohibit, 
or restrict the public as to use and enjoyment of, or harm to, any property of 
the Department and the Wildlife Resources Commission, and may charge the 
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public reasonable fees for access to or use of such property. ‘‘Property.’ as the 
word is used in this section is intended to be broadly interpreted and includes 
lands, buildings, vessels, vehicles, equipment, markers, stakes, buoys, posted 
signs and other notices, trees and shrubs and artificial constructions in boating 
and fishing access areas, and all other property owned, leased, or managed by 
either the Department or the Wildlife Resources Commission. Wilful destruction 
of any property of the Department or the Wildlife Resources Commission is a 
misdemeanor punishable in the discretion of the court. (1965, c. 957, s. 2; 1973; 
c. 1262, ss. 18, 28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources” for 


§ 113-265. Obstructing or polluting flow of water into hatchery; 
throwing fish offal into waters; robbing or injuring nets, seines, buoys, 
etc. — (a) No person may obstruct, pollute, or diminish the natural flow of water 
into or through any fish hatchery in violation of the requirements of the 
Environmental Management Commission. 

(b) It is unlawful for any person to throw or cause to be thrown into the 
channel of any navigable waters fish offal in any quantity likely to hinder or 
prevent the passage of fish along such channel. The Marine Fisheries 
Commission and the Wildlife Resources Commission may by regulation impose 
further restrictions upon the throwing of fish offal in any coastal fishing waters 
or inland fishing waters respectively. 

(c) It is unlawful for any person without the authority of the owner of the 
equipment to take any fish from nets, traps, and other devices to catch fish which 
have been placed in the open waters of the State. Violation of this subsection 
is a misdemeanor punishable in the discretion of the court. 

(d) Any master or other person having the management or control of a vessel 
in the navigable waters of the State who wilfully, wantonly, and unnecessarily does 
injury to any seine or net which may lawfully be hauled, set, or fixed in such wa- 
ters for the purpose of taking fish is guilty of a misdemeanor punishable in the 
discretion of the court. 

(e) Any person who wilfully destroys or injures any buoys, markers, stakes, 
nets, or other devices or property lawfully set out in the open waters of the State 
in connection with any fishing or fishery is guilty of a misdemeanor punishable 
in the discretion of the court. (1883, c. 137, s. 5; Code, ss. 3385, 3386, 3389, 3407, 
3418; Rev., ss. 2444, 2465, 2478; C. S., ss. 1969, 1971, 1972; 1959, c. 405; 1965, 
c. 957, s. 2; 1971, c. 690, s. 4; 19738, c. 1262, ss. 18, 28.) 


“Board” and ‘‘Wildlife Resources Commission” 
for ‘‘Commission.” 


Cross Reference. — As to fishing from 


bridges, see §§ 186-102.5, 153A-242 and 
160A-302.1. 
Editor’s Note. — The 1971 amendment 


deleted former subsection (a), relating to 
fishing from bridges, and relettered former 
subsections (b) through (f) as (a) through 


(e). 

The 1973 amendment, effective July 1, 1974, 
substituted “Environmental Management 
Commission” for “Department of Water 


Resources and the State Stream Sanitation 
Committee” at the end of subsection (a) and 
substituted ‘‘The Marine Fisheries Commission 
and the Wildlife Resources Commission’’ for 
“The Board and the Commission’ at the 
beginning of the second sentence of subsection 
(b). 

Cited in Stanley v. Department of 
Conservation & Dev., 284 N.C. 15, 199 S.H.2d 
641 (1973). 


ARTICLE 21. 
Inland Fishing Licenses. 
§ 113-271. Hook-and-line licenses in inland fishing waters. 


(c) Any resident of North Carolina who has been certified by the 
Department of Human Resources as a person whose vision with glasses 1s 
insufficient for use in ordinary occupations for which sight is essential shall, 
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upon submitting an application together with an authenticated copy of such 
certification to the License Section of the Wildlife Resources Commission at its 
headquarters in Raleigh, receive a nontransferable hook-and-line fishing 
license and, if requested, a special trout license which shall be issued without 

_ charge and which shall be valid for the life of such person. 


(d) The hook-and-line fishing licenses are granted upon such terms and for such 
prices as set out below. The amount stated in parentheses following the price of 


a license indicates the fee to be kept by a license agent when selling such license, 
out of the amount collected. 


(1) Resident State license, $5.50 ($0.50). This license is valid only for use 
by an individual resident of the State. 

(2) Resident State combination hunting-fishing license, $7.50 ($0.50). This 
license is valid only for use by an individual resident of the State. It 
is valid during the period set for annual hunting licenses in § 113-95. 

(3) Resident county license, $2.50 ($0.25). This license is valid only for 
use by an individual resident of the State within the county in which 


he lives. 


(4) Resident State daily license, $1.25 ($0.25). This license is valid only 
for use on a single day by an individual resident of the State. 

(5) Nonresident State license, $9.50 ($0.50). This license is valid for use 
by an individual within the State. 

(6) Nonresident State five-day license, $4.25 ($0.25). This license is valid 
only for use on five consecutive days by an individual within the State. 

(7) Nonresident State daily license, $2.25 ($0.25). This license is valid only 
for use on a single day by an individual within the State. (1929, c. 335, 
SSE LAP OS Ts C351 1953264 236 1 935.9478; 1945c. 529s%ss aly 
2tC 45678821 -4-9 19497 .c 8 1203s, 2 1953)c.1147= 1955) 96a 98; 
s. 1; 1957, c. 849, s. 2; 1959, c. 164; 1961, c. 312; c. 834, ss. 3-6; 
1965, c. 957, s. 2; 1969, c. 761; c. 1042, s. 9; 1973, c. 476, s. 143; c. 504.) 


Editor’s Note—The first 1969 amend- 
ment added present subsection (c) and 
designated former subsection (c) as (d). 

The second 1969 amendment increased 
the fees in subsection (d). 

Session Laws 1969, c. 1042, s. 12, pro- 
vides: “All provisions of this act relating 
to hunting and trapping licenses and to the 
combination hunting and fishing license 
shall become effective on August 1, 1969; 
all provisions of this act relating to fishing 
licenses, other than the combination hunt- 


§ 113-272. Special trout licenses. 


ing and fishing license, shall become effec- 
tive on January 1, 1970.” 

The first 1973 amendment, effective July 1, 
1973, substituted “Department of Human 
Resources” for “North Carolina Commission for 
the Blind” in subsection (c). 

The second 1973 amendment, effective July 1, 
1973, rewrote subsection (c). 

As subsections (a) and (b) were not 
changed by the amendments, they are not 
set out. 


(c) Public mountain trout waters are those waters designated by the Wildlife 
Resources Commission as having been stocked with trout at public expense. 

(d) The special trout licenses issued by the Wildlife Resources Commission 
are as follows: 

(1) Resident special trout license, $2.25 ($0.25). This license is valid only for 
use by an individual resident of the State in public mountain trout 
waters. 

(2) Nonresident special trout license, $4.25 ($0.25). This license is valid for 
use by an individual within the State in public mountain trout waters. 


Stats) 
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(1953, 66.402 45205 L000 some esac lOc. 834, §.2°1965..¢1 957, a 
Zi givOdn Ce Uae a Soak ele CEL Ua, S215.) 


Editor’s Note. — The 1969 amendment combination hunting and fishing license 


increased the fees in subsection (d). shall become effective on August 1, 1969; 
The 1973 amendment, effective July 1, 1974, all provisions of this act relating to fishing 

substituted “Wildlife Resources Commission” licenses, other than the combination hunt- 

for ‘‘Commission”’ in subsections (c) and (d). ing and fishing license, shall become effec- 
Session Laws 1969, c. 1042, s. 12, pro- tive on January 1, 1970.” 

vides: “All provisions of this act relating As subsections (a) and (b) were not changed 


to hunting and trapping licenses and to the >y the amendment, they are not set out. 


§ 113-273. Licenses for propagation and sale of fish. — (a) All Licenses 
Annual. — All licenses under this section are annual licenses issued beginning 
January 1] each year and running until the following December 31. 

(b) License Required; Regulations Governing Licensee. — Except as 
otherwise provided, no person may engage in any activity as to which a license 
1S -adiive by this section without having first procured a current and valid 
license for such activity. In implementing the provisions of this section, the 
Wildlife Resources Commission may by regulation govern every aspect of the 
licensee’s dealings in fish and require licensees to keep records and statistics, 
be subject to inspection and audit, make periodic reports, post performance 
bonds payable to the Wildlife Resources Commission conditioned upon faithful 
compliance with provisions of law, and otherwise comply with reasonable 
regulations and administrative requirements that may be imposed under the 
authority of this section. 

(c) Commercial Trout Pond License. — As used in this subsection, a 
“commercial trout pond” is an artificial impoundment of three acres or less lying 
on private land and not on a natural stream, but which may be supplied through 
screened and regulated supply lines, which pond must be stocked exclusively 
with hatchery-reared mountain trout obtained from such hatcheries as may be 
approved by the Wildlife Resources Commission. The Wildlife Resources 
Commission may by regulation prescribe qualifications of operators of 
commercial trout ponds, standards of operation, and the conditions under which 
trout from such ponds may be taken, transported, possessed, bought, and sold. 
Commercial trout pond licenses issued by the Wildlife Resources Commission 
are as follows: 

(1) Commercial trout fishing pond license, $25.00. Authorizes the 
responsible licensed pond owner or operator to sell trout taken by 
fishermen from the pond to such fishermen. 

(2) Commercial trout holding pond license, $25.00. Authorizes the 
responsible licensed pond owner or operator to hold trout for such 
commercial purposes other than angling as may be authorized in the 
implementing regulations of the Wildlife Resources Commission. 

(d) Game Fish Sale License. — The Wildlife Resources Commission may by 
regulation authorize and license the sale of game fish other than trout taken 
from private ponds for propagation purposes and for such other purposes as the 
Wildlife Resources Commission may specify, in the overall interests of the 
conservation of wildlife resources. The Wildlife Resources Commission may 
prescribe standards of operation and the conditions under which such fish may 
be taken, transported, possessed, bought, and sold. Game fish sale licenses are 
issued by the Wildlife Resources Commission for a fee of one dollar ($1.00). 

(e) Fish Propagation License. — The Wildlife Resources Commission may by 
regulation authorize and license the operation of fish hatcheries for species of 
fish which may be found in inland fishing waters. The Wildlife Resources 
Commission may prescribe standards of operation, qualifications of operators, 
and the conditions under which such fish may be taken, transported, possessed, 
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bought, and sold. Fish propagation licenses issued by the Wildlife Resources 
Commission are as follows: 

(1) Trout and bass propagation license, $5.00. Authorizes artificial 
propagation and sale of all species of fish permitted under the 
regulations of the Wildlife Resources Commission. 

(2) Restricted propagation license, $0.50. Authorizes artificial propagation 
and sale of such species of fish, other than trout and bass, as may be 
designated in the license, in accordance with governing regulations of 
the Wildlife Resources Commission. (1929, c. 198, ss. 1, 2, 4; 1933, e¢. 
ASO Ms wl 619650 Cx95TeS02319735,.C, 1202 eal Be) 

|  KEditor’s Note. — The 1973 amendment, Resources Commission” for ‘‘Commission”’ 
| effective July 1, 1974, substituted ‘Wildlife throughout the section. 


§ 113-274. Permits. — (a) As used in this Article, the word “permit” refers 
to a written authorization issued without charge by an employee or agent of the 
Wildlife Resources Commission to an individual or a person to conduct some 
activity over which the Wildlife Resources Commission has jurisdiction. Such 
permit may serve in lieu of any license which may otherwise be required or it 
may be necessary that the permit be secured in addition to adherence to regular 
license requirements, as the Wildlife Resources Commission may direct, in 
accordance with the provisions of this Subchapter. 

(b) Except as otherwise specifically provided by law, no one may engage in 
any activity as to which a permit is required without having first procured a 
current and valid permit. 

(c) Under such circumstances and upon such terms and conditions as it may 
rescribe by regulation, the Wildlife Resources Commission may issue the 
ollowing permits: 

(1) Possession Permit. — Authorizes the possession of freshwater fish 
lawfully acquired. The Wildlife Resources Commission may by 
regulat'on implement the issuance and’supervision of this permit, in 
accordance with governing laws and regulations respecting the 
possession of fish. 

(2) Transportation Permit. — The Wildlife Resources Commission may 
require the use of transportation permits by persons required to be 
licensed under this Article, or by persons and individuals exempt from 
license requirements, while transporting within the State the fish 
described in subdivision (1) above, as necessary to discourage unlawful 
taking or dealing in such fish and to control and promote the orderly 
and systematic transportation of fish within, into, through, and out of 
the State. Transportation permits may be issued for such fish 
transported either dead or alive, in accordance with such restrictions 
as may reasonably be imposed. Where convenient, the Wildlife 
Resources Commission may require the retention and use of the license 
or permit authorizing the taking or acquisition of the fish as a 
transportation permit. Where circumstances warrant, however, the 
Wildlife Resources Commission may require a separate additional 
transportation permit. Any substantial deviation from reasonable 
requirements imposed by regulation or administratively under the 
authority of this section renders the transportation of the fish unlawful. 

(3) Exportation or Importation Permit. — Authorizes the exportation or 
importation of the fish described in subdivision (1) above from or into 
the State. The Wildlife Resources Commission may by regulation 
implement the issuance and supervision of this permit, in accordance 
with governing laws and regulations respecting the exportation and 
importation of such fish. 

(4) Other Permits. — In implementing the provisions of this Subchapter, 
the Wildlife Resources Commission may require the use of such 
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additional permits as may be necessary or desirable in carrying out the 

duties of the Wildlife Resources Commission. (1965, ¢. 957, s. 2; 1973, | 

ChibZO2NELSs) | 

Editor’s Note. — The 1973 amendment, Resources Commission” for ‘‘Commission”’ : 
effective July 1, 1974, substituted ‘Wildlife throughout the section. 





Resources Commission is authorized to make agreements with other 
jurisdictions as to reciprocal honoring of licenses in the best interests of the — 
conservation of inland fishing resources. : 

(b) Every license issued under the provisions of this Article is effective — 
beginning upon its date of issuance unless the license expressly provides to the 
contrary, in accordance with regulations of the Wildlife Resources Commission 
and such administrative authority to set future effective dates in particular 
types of cases as may be delegated by the Wildlife Resources Commission to 
responsible employees or agents. 

(d) In implementing the sale and distribution of licenses issued under this 
Article, the Wildlife Resources Commission may require license applicants to 
disclose such information as necessary for determining the applicant’s eligibility 
for a particular license. Such information as deemed desirable to assist in 
enforcement of license requirements may be required to be recorded on the face 
of any license. Fixing the form of the license may be by reasonable 
administrative directive, and requirements as to such form need not be embodied 
in regulations of the Wildlife Resources Commission in order to be validly 
required. 

(e) Where employees of the Wildlife Resources Commission sell licenses of 
a type also sold through license agents, such employees must sell the licenses 
for the full amount and remit such full amount to the Wildlife Resources 
Commission without any deduction of the stipulated license agent’s fee. 

(h) It is unlawful for any person engaged in regulated operations under this 
Article to refuse to exhibit or display any required license, permit, or 
identification upon the request of any employee or agent of the Wildlife 
Resources Commission or of any officer authorized to enforce the provisions of 
this Article. 

(19730 c) 1262) (s7188) 

Editor’s Note. — The 1973 amendment, Only the subsections changed by the 
effective July 1, 1974, substituted “Wildlife amendment are set out. 

Resources Commission”’ for “Commission”’ in 
subsections (a), (b), (d), (e) and (h). 


§ 113-275. General provisions respecting licenses. — (a) The Wildlife : 


§ 113-276. Members of armed forces deemed residents; exemp- 
tions and exceptions. 


(b) A person holding a license under G.S. 113-278 may take the fish regulated 
in connection with his license without any additional license under such 
restrictions, including permit requirements, as the Wildlife Resources 
Commission may by regulation impose. Provided, that such a licensee may not 
take fish from public fishing waters for use in any licensed operation. 

(c) Any person who owns land, or who leases and uses land primarily for pur- 
poses of cultivation, his spouse, and any dependent member of his family who is 
under 18 years of age and resides with him may fish during the open seasons on 
such lands without being subject to the fishing license requirements of G.S. 113-271 
and G.S. 113-272. 

(d) Any individual under 16 years of age is exempt from the fishing license 
requirements of G.S. 113-271 and 113-272 anywhere in the State. 

(e) A resident individua: fishing with hook and line in the county of his resi- 
dence using natural bait is exempt from the hook-and-line fishing license require- 
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ments of G.S. 113-271. “Natural bait” is bait which may be beneficially digested by 
fish. Where a municipality is bounded by a boundary river or stream, residents 
of the county in which the municipality is located may fish in the boundary river 
or stream from those banks of such river or stream in any adjoining county lying 
directly opposite to the banks of the municipality in question and be deemed fish- 
ing within their county for the purposes of the exemption contained in this sub- 
section. The same is deemed true of fishing from the banks of any island in the 
boundary river or stream within the area opposite the banks of the municipality 
or municipalities. For the purposes of this section, a boundary river or stream is 
such portion of a river or stream which either forms a county boundary line or 
follows the course of such a line. Such line may follow the middle, thread, some 
former channel, the edge, or some other course in, along, under, or touching the 
waters of such river or stream so long as the course of the river or stream sub- 
stantially represents or follows the course of such boundary line. 

(f) Special device licenses issued by the Wildlife Resources Commission under 
its authority to regulate the taking of nongame fish are not required in the 
following instances: 

(1) When a landing net meeting the requirements set out below is used to 
take nongame fish in inland fishing waters. 

(2) When a landing net is used to assist in taking fish in inland fishing 
waters when the initial and primary method of taking is by the use of 
hook and line. Provided, that such license requirements as may be 
applicable to the fishing with hook and line are met. 

The landing net authorized for use under subdivision (1) above must have a 
handle not exceeding eight feet in length and a hoop or frame to which the net 
is attached not exceeding 60 inches along its outer perimeter. The license 
exemption as to the use of landing nets may not be construed to apply to other 
special fishing devices the use of which is regulated by the Wildlife Readiness 

ommission. 

(g) Bow nets which have been properly licensed by the Wildlife Resources 
Commission may be used in inland fishing waters designated for and used by 
persons other than the licensee with the permission of the licensee. 

(h) The Wildlife Resources Commission may by regulation require 
persons subject to license requirements and persons exempt from license 
requirements to carry or produce such identification as may be necessary to 
substantiate the person’s entitlement to a particular license or to a particular 
exemption from license requirements. (1929, c. 335, ss. 1, 10; 1945, c. 567, ss. 
Mab aloole Call oes scroll PCC) ole aco 905) Gel 60? 1OOasex00) S.-2° 1967, 
Cems 654, 01971, C1237 eiels 9 97T3"c: 1262, Sials:) 

Editor’s Note—The first 1967 amend- The 1973 amendment, effective July 1, 1974, 
ment rewrote subsections (c) and (d). substituted ‘Wildlife Resources Commission”’ 

The second 1967 amendment added ali for “Commission” in subsections (b), (f), (g) and 
that part of subsection (e) following the  (h). 
second sentence. Only the subsections changed by the 

The 1971 amendment substituted “18” for amendment are set out. 

“21” in subsection (c). 


§ 113-277. Suspension and revocation of licenses or permits. — (a) Upon 
conviction of any Tansee or permittee under this Article of a violation of any 
law or regulation administered by the Wildlife Resources Commission under the 
authority of this Subchapter, the court in its discretion may order surrender of 
that license or permit plus any other license or permit issued by the Wildlife 
Resources Commission. The court may order suspension of any license or permit 
for some stipulated period or may order revocation of any license or permit for 
the remainder of the period for which it is valid. A period of suspension may 
extend past the expiration date of a license or permit, but no period of suspension 
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longer than two years may be imposed. During any period of suspension or 
revocation, the licensee or permittee is not entitled to purchase or apply for any 
replacement, renewal, or additional license or permit regulating the same 
activity covered by the suspended or revoked license or permit. The Wildlife 
Resources Commission may by administrative action and by regulation devise 
procedures designed to iniplenient license or permit suspensions and revocations 
that may be ordered by the courts. 

(10753 0 262) Sein 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission’”’ for “Commission” in 
subsection (a). 


As subsection (b) was not changed by the 
amendment, it is not set out. 


ARTICLE 22. 
Regulation of Inland Fisheries. 


§ 113-292. Authority of Wildlife Resources Commission in regulation 
of inland fishing. — (a) The Wildlife Resources Commission is authorized to 
authorize, license, regulate, prohibit, prescribe, or restrict all fishing in inland 
fishing waters, and the taking of ‘ttand game fish in coastal fishing waters, with 
respect to: 

(1) Time, place, character, or dimensions of any methods or equipment that 
may be employed in taking fish; 

(2) Seasons for taking fish; 

(3) Size limits on and maximum quantities of fish that may be taken, 
possessed, bailed to another, transported, bought, sold, or given away. 

(b) The Wildlife Resources Commission is authorized to authorize, license, 
regulate, prohibit, prescribe, or restrict: 

(1) The opening and closing of inland fishing waters, whether entirely or 
only as to the taking of particular classes of fish, use of particular 
equipment, or as to other activities within the jurisdiction of the Wildlife 
Resources Commission; and 

(2) The possession, cultivation, transportation, importation, exportation, 
sale, purchase, acquisition, and disposition of all inland fisheries 
resources and all related equipment, implements, vessels, and 
conveyances as necessary to implement the work of the Wildlife 
Resources Commission in carrying out its duties. 

To the extent not in conflict with provisions enforced by the Department, the 
Wildlife Resources Commission may exercise the powers conferred in this 
subsection in coastal fishing waters pursuant to its regulation of inland game 
fish in such waters. 

(c) The Wildlife Resources Commission is authorized to make such 
regulations pertaining to the acquisition, disposition, transportation, and 
possession of fish in connection with private ponds as may be necessary in 
carrying out the provisions of this Subchapter and the aver objectives of the 
conservation of wildlife resources. (1965, c. 957, s. 2; 1973, ce. 1262, s. 18.) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘‘Wildlife 
Resources Commission” for ‘Commission” 
throughout the section. 

Commission May Prohibit Certain 
Method of Taking Fish—The Commission 
may seek to prohibit by regulation and in 
the public interest a reprehensible method 
of taking or attempting to take fish. This 
they have the authority to do, but only if 
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they use language which specifically defines 
and describes the act or equipment they 
seek to prohibit. State v. Martin, 7 N.C. 
App. 532, 173 S.E.2d 47 (1970). 

A regulation of the Commission making 
it unlawful “to snag fish,” with no defini- 
tion of the term “snag,” is void for vague- 
ness and uncertainty. State v. Martin, 7 
N.C. App. 532, 173 S.E.2d 47 (1970). 
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§ 113-293. Regulation of floats and number of lines; obstructing rivers 
or creeks; keeping open fishways in dams. — (a) The Wildlife Resources 
Commission may not adopt any regulation to require the exclusive use of a float 
made of plastic or any other substance in connection with hook-and-line fishing 
in inland fishing waters. In regulating the technique known as “jug fishing,” 
however, the Wildlife Resources Commission may restrict or prohibit the use 
of floats made of glass. 

(b) The Wildlife Resources Commission may not adopt any regulation limiting 
the number of lines to be used by any fishermen fishing by hook and line in 
inland fishing waters. The Wildlife Resources Commission, however, may 
regulate the number of such lines used in designated public mountain trout 
waters. 

More. Ce 1 20a. Se 1 oe} 

Editor’s Note. — The 1973 amendment, As subsection (c) was not changed by the 
effective July 1, 1974, substituted “Wildlife amendment, it is not set out. 

Resources Commission” for ‘‘Commission’”’ in 
subsections (a) and (b). 


ARTICLE 23. 


Administrative Provisions; Regulatory Authority of Wildlife 
Resources Commission. 


§ 113-301. Filing and publication of regulations. — (a) All regulations of 
the Wildlife Resources Commission promulgated under the authority of this 
Chapter or any other statutes, including provisions in Chapters 75A and 143 of 
the General Statutes of North Carolina, must be filed with the Secretary of State 
in accordance with G.S. 143-195 to 143-197. In addition, all such pee flanone of 
the Wildlife Resources Commission the violation of which constitutes a crime 
must be filed with the clerk of the superior court: 

(1) Of every county in the State, in the case of regulations of general 
application; anid 

(2) Of the county or counties affected, in the case of special or local 
regulations affecting only a particular area. 

(b) Regulations promulgated by the Wildlife Resources Commission under the 
authority of this Subchapter must be published at least once in some newspaper 
published in and having general circulation throughout the State. (1965, ¢. 957, 
me 1913. C1202, 8; 18.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission”’ for ‘“(Commission.” 


§ 113-304. Reciprocal agreements by Wildlife Resources Commission. 
— The Wildlife Resources Commission is empowered to make reciprocal 
agreements with other jurisdictions respecting the matters governed in this 
Subchapter. Pursuant to such agreements the Wildlife Resources Commission 
may by regulation modify provisions of this Subchapter in order to effectuate 
the purposes of such agreements, in the overall best interests of the 
conservation of wildlife resources. (1965, ¢. 957, s. 2; 1973, c. 1262, s. 18.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission’ for “Commission.” 


§ 113-305. Cooperative agreements by  £Wildlife | Resources 
Commission. — The Wildlife Resources Commission is empowered to enter into 
cooperative agreements with public and private agencies and individuals 
respecting the matters governed in this Subchapter. Pursuant to such 
agreements the Wildlife assures Commission may expend funds, assign 
employees to additional duties within or without the State, assume additional 
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responsibilities, and take other actions that may be required by virtue of such 
agreements, in the overall best interests of the conservation of wildlife 
resources. (1965, c. 957, s. 2; 1973, c. 1262, s. 18.) 

Editor’s Note. — The 1973 ainienidtiént, 
effective July 1, 1974, substituted ‘‘Wildlife 
Resources Commission” for ‘‘Commission.”’ 


§ 113-306. Administrative authority of Wildlife Resources 
Commission; disposition of license funds; delegation of powers. — (a) In 
the overall best interests of the conservation of wildlife resources, the Wildlife 
Resources Commission may lease or purchase lands, equipment, and other 
property; accept gifts and grants on behalf of the State: establish wildlife 
refuges, management areas, and boating and fishing access areas, either alone 
or in cooperation with others; provide matching funds for entering into projects 
with some other governmental agency or with some scientific, educational, or 
charitable foundation or institution; condemn lands in accordance with the 
provisions of Chapter 40 of the General Statutes and other governing provisions 
of law; and sell, lease, or give away property acquired by it. Provided, that any 
private person selected to receive gifts or benefits by the Wildlife Resources 
Commission be selected: 

(1) With regard to the overall public interest that may result; and 

(2) From a defined class upon such a rational basis open to all within the 
class as to prevent constitutional infirmity with respect to requirements 
of equal protection of the laws or prohibitions against granting 
exclusive privileges or emoluments. 

(b) All money credited to, held by, or to be received by the Wildlife Resources 
Commission from the sale of licenses authorized by this Subchapter must be 
consolidated and placed in the Wildlife Resources Fund. 

(c) The Wildlife Resources Commission may, within the terms of policies set 
by regulation, delegate to the Executive Director all administrative powers 
Pranvedstoml 11900) C,.9p1, Ss) 2: 1973, "c. 1262's. 18.) 

Editor’s Note. — The 1973 Rehdment 
effective July 1, 1974, substituted “Wildlife 
Resources Commission”’ for ‘“‘Commission.” 


§ 113-307. Adoption of federal laws and regulations. — To the extent 
that the Wildlife Resources Commission is granted authority under this Chapter 
or under any other provision of law, saline ine Chapter 75A of the General 
Statutes, over subject matter as to which there is concurrent federal jurisdiction, 
the Wildlife Resources Commission in its discretion may by reference in its 
regulations adopt relevant provisions of federal law and regulations as State 
regulations. To prevent confusion or conflict of jurisdiction in enforcement, the 
Wildlife Resources Commission may provide for an automatic incorporation by 
reference into its regulations of future changes within any particular set of 
federal laws or regulations relating to some subject clearly within the 
jurisdiction of the Wildlife Resources Commission. (1965, c. 957, s. 2; 1973, c. 
1262; S218)) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Wildlife 
Resources Commission” for “Commission.” 


ARTICLE 23A. 
Promotion of Coastal Fisheries and Seafood Industry. 


§ 113-308. Definitions.—The definitions as given in G.S. 113-128 shall 
apply to this article, except that the following will additionally apply: 
(1) Agency: A group or an association which shall make applications and 
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otherwise act for the fishing and seafood industry or a distinguishable 
part thereof. (1967, c. 890, s. 1.) 


§ 113-309. Declaration of policy.—It is declared to be in the interest of 
the public welfare of North Carolina that those engaged in “coastal fisheries,” as 
defined in G.S. 113-129, shall be permitted and encouraged to act jointly and -o- 
operatively for the purposes of promoting the common good, welfare, and advance- 
ment of their industry. (1967, c. 890, s. 2.) 


§ 113-310. Certain activities not to be deemed illegal or in restraint of 
trade. — No association, meeting or activity undertaken in pursuance of the 
provisions of this Article and intended to benefit all of the coastal fisheries or 
distinguishable part thereof hereinunder certified by the Marine Fisheries 
Commission shall be deemed or considered illegal or in restraint of trade. (1967, 
Mp), 5S. o; lo to,.c. 1202,,S. 25.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Marine 
Fisheries Commission” for “Board.” 


§ 113-311. Referendum and assessment declared to be in public 
interest.—It is hereby declared to be in the interest of the public that the coastal 
fisheries or any distinguishable part thereof shall be permitted by referendum to 
be held among themselves as prescribed by this article, to levy upon themselves 
an assessment on such respective catches, volume, landings, income, or production 
for the purposes of promoting the common good, welfare, and advancement of the 
fishing and seafood industry of North Carolina, in addition to any and all taxes, 
levies, and licenses in effect on June 22, 1967, or that may be enacted and levied 
or imposed subsequently. (1967, c. 890, s. 4.) 


§ 113-312. Application to Marine Fisheries Commission for authority 
to conduct referendum. — Any agency fairly representative of any 
distinguishable part or all of the fishing and seafood industry, may at any time 
make application in writing or petition to the Marine Fisheries Commission for 
certification and approval to conduct a referendum among the coastal fisheries 
or any distinguishable part thereof for the purpose of levying an assessment 
under the provisions of this Article, collecting, and utilizing the proceeds for the 
purposes stated in such referendum and as set forth in this Article. (1967, c. 890, 
me 1975, C)1262)8.°28.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Marine 
Fisheries Commission”’ for “Board.” 


§ 113-313. Action of Marine Fisheries Commission on application. — 
Upon receiving an application or petition as herein provided, the Marine 
Fisheries Commission shall at its next regular quarterly meeting consider such 
application as follows: 

(1) The Marine Fisheries Commission shall determine if the agency is in fact 
fairly representative of the coastal fisheries or distinguishable part 
thereof making application or petitioning for referendum and record 
in its minutes its determination. 

(2) The Marine Fisheries Commission shall determine if the application or 
petition is in conformity with the provisions and purposes of this Article 
and record in its minutes its determination. 

(8) If the Marine Fisheries Commission determines in the affirmative as to 
(1) and (2) above, it shall authorize and empower the agency to hold and 
conduct a referendum on the question of whether or not members of 
the fishing and seafood industry, or the distinguishable part thereof, 
making application or petition, shall levy upon themselves an 
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assessment under and subject to the conditions and provisions and for 
the purpose stated in this Article. (1967, c. 890, Ss. 6; 1973, c. 1262, s. 
28.) 
Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘Marine 
Fisheries Commission”’ for “Board.” 


§ 113-314. Agency to determine time and place of referendum, 
amount and basis of assessment, etc.; notice of referendum.—The agency 
shall fix, determine, and publicly announce such referendum at least 30 days before 
the date set for such referendum, the date, hours, and polling places for voting 
in such referendum, the amount and basis of the assessment proposed to be 
collected, the means by which such assessment shall be collected if favorably 
voted upon, and the general purposes to which said amount so collected shall be 
applied. Such public notice shall be published at least once 20 days prior to the 
election in one or more newspapers having general circulation in the area where 
the vote is to be taken. (1967, c. 890, s. 7.) 


§ 113-315. Maximum assessment.—No assessment levied on any com- 
modity under the provisions of this article shall exceed one percent (1%) of the 
average value of this commodity during the next three years for which published 
statistics by the State of North Carolina or the federal government are available 
next preceding the application or petition. (1967, c. 890, s. 8.) 


§ 113-315.1. Arrangements for and management of referendum; 
expenses.—The arrangements for and management of any referendum conducted 
under the provisions of this article shall be under the direction of the agency duly 
certified and authorized to conduct the same, and any and all expenses in connec- 
tion herewith shall be borne by the agency. (1967, c. 890, s. 9.) 


§ 113-315.2. Referendum may be by mail ballot or box ballot; who may 
vote. — Any referendum conducted under the provisions of this Article may be 
held by mail ballot or by box ballot as may be determined and publicly announced 
as herein provided by the aE RIC before such referendum is called. A person 
licensed by the Department of Natural and Economic Resources to engage in 
business and commerce as may be directly affected by the paying of the 
assessment, or anyone who would be subject to paying such assessment should 
the question be voted in the affirmative, shall be eligible and may vote in such 
referendum. (1967, c. 890, s. 10; 1978, c. 1262, s. 36) 

Editor’s Note. — The 1973 amendment, ‘‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources” for 


§ 113-315.3. Preparation and distribution of ballots; conduct of 
referendum; canvass and declaration of results.—The duly certified agency 
shall prepare and distribute in advance of such referendum all necessary ballots for 
the purpose thereof, and shall under rules and regulations drawn up and promul- 
gated by said agency, arrange for the necessary poll holders or officials for con- 
ducting the said referendum; and following said referendum and within 10 days 
thereafter the duly certified agency shall canvass and publicly declare the result 
of such referendum; except that in the event a mail ballot is used, a mail ballot 
shall be posted by registered mail on a prearranged date at least 30 days following 
announcement of same to each duly licensed voter by the agency, and a return, self- 
addressed envelope of suitable size and construction for containing the completed 
ballot with ample postage affixed shall be enclosed along with complete instruc- 
tions on the voting procedure, these instructions stating that the ballot should be 
marked by the voter to indicate and show his preference, then inserted into the 
return envelope, sealed, and posted or returned within 10 days of the date of the 
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original or first posting, and on a predesignated date and hour at least 15 days 
after the original mailing and at an open and public meeting, the return envelopes 
described above shall be opened, the ballots counted, tabulated, and the results 
Biss. declared by the agency or its authorized representatives. (1967, c. 890, 
eri: 


§ 113-315.4. Levy and collection of assessment; use of proceeds 
and other funds.—lIf in such referendum called under the provisions of this 
article two thirds or more of the voters eligible and voting vote in the affirmative 
and in favor of the levying and collection of such assessment proposed in such 
referendum, then such assessment shall be collected annually, or more often as 
predetermined by the agency, for the three years set forth in the call for such 
referendum, and the collection of such assessment shall be under such method, rules, 
and regulations as may be determined by the agency prior to the announcement 
of the referendum and included in the announcement of the referendum; said 
assessment so collected shall be paid into the treasury of the agency, to be used 
together with other funds, including donations and grants from individuals, firms, 
governmental agencies, or corporations, and from other fees, dues, or assessments, 
for the purpose set out in the referendum. (1967, c. 890, s. 12.) 


§ 113-315.5. Alternative method for collection of assessment. — As an 
alternate method for the collection of assessments provided for in G.S. 118-310 
[G.S. 113-815.4], upon the request or petition of the agency and action by the 
Marine Fisheries Commission as prescribed in G.S. 118-318, the Secretary shall 
notify, by registered letter, all persons or firms licensed by the Department of 
Natural and Economic Resources to engage in business and commerce as may 
be directly affected by the paying of the assessment, that on and after the date 
specified in the letter the assessment shall become due and payable, and shall 
be remitted by said persons or firms to the Secretary who shall thereupon pay 
the amount of the assessments to the agency. The books and records of all such 
persons and firms shall at all times during regular business hours be open for 
inspection by the Secretary or his duly authorized agents. (1967, c. 890, s. 13; 
P13, CG: 1262, SS, 25, 00.) 

Editor’s Note. — The 1973 amendment, The reference “§ 113-315.4” inserted in 
effective July 1, 1974, substituted “Marine brackets following “§ 113-310” is suggested as a 
Fisheries Commission” for “Board,” “Secre- correction for the reference in Session Laws 
tary” for “Commissioner” and “Depart- 1967, c. 890, s. 18, tos. 3 of that act, codified as 
ment of Natural and Economic Resources”  § 113-310. 
for “Department of Conservation and Develop- 
ment ” 


§ 113-315.6. Subsequent referendum where assessment defeated.— 
In the event such referendum as herein provided for shall not be voted on affirma- 
tively by two thirds or more of the voters eligible and voting, then the agency shall 
have full power and authority to call another referendum for the purposes herein 
set forth at any time after the next succeeding 12 months, on the question of 
an assessment for three years. (1967, c. 890, s. 14.) 


§ 113-315.7. Subsequent referendum where assessment adopted.— 
In the event such referendum as herein provided for shall be voted on affirmatively 
by two thirds or more of the voters eligible and voting, then the agency shall in 
its discretion have full power and authority to call and conduct during the third 
year after the latest referendum another referendum for the purpose set forth 
herein for the next ensuing three years. (1967, c. 890, s. 15.) 


§ 113-315.8. Refund of assessment; refusal to pay assessment.— 


Any persons or firm hereinunder assessed shall have the right to demand of and 
receive from the treasurer or disbursing office of the agency a refund of such as- 
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sessment so collected, provided such demand for refund is made in writing within 
30 days from the end of the assessment year which shall be determined by the 
agency. Should a person or firm hereinunder assessed refuse to pay and does not 
pay the assessment within 30 days of when it is due and payable, then in such 
event suit may be brought by the duly certified agency in a court of competent 
jurisdiction to enforce the collection of the said assessment. (1967, c. 890, s. 16; 
1971, c. 642, s. 1.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, added the second 
sentence. 


§ 113-315.9. Bond of financial officer; audit. — Before collecting and 
receiving such assessments, such treasurer or financial officer shall give bond 
to the agency to run in favor of the agency in the amount of the estimated total 
of such assessments as will be collected, and from time to time the agency may 
alter the amount of such bond which, at all times, must be equal to the total 
financial assets of the agency, such bond to have as surety thereon a surety 
company licensed to do business in the State of North Carolina, and to be in the 
form and amount approved by the agency and to be filed with the chairman or 
executive head of such agency. 

The chairman or executive head of such agency shall cause an annual certified 
audit to be made of the financial records of the agency. Such audit shall include, 
among other things, total annual compensation of each employee of the agency 
and detailed expenses incurred and reimbursed for each employee of the agency. 
The chairman or executive head of such agency shall cause a copy of the certified 
audit to be submitted to the Department of Natural and Economic Resources 
within 60 days of the end of the agency’s fiscal year and shall cause a copy of 
the audit, or a summary thereof, to be published at least once in one or more 
newspapers having general circulation in the area where the assessments are 
made within 60 days of the end of the agency’s fiscal year. If the chairman or 
executive head of the agency shall fail to carry out the provisions of this 
paragraph, he shall be guilty of a misdemeanor. (1967, c. 890, s. 17; 1971, c. 642, 
s. 2; 1973, c. 1262, ss. 28, 86.) 


Editor’s Note. — The 1971 amendment, Conservation and Development” in the third 
effective July 1, 1971, rewrote the second sentence of the second paragraph and deleted 
paragraph. “for transmittal to the Board of Conservation 


The 1973 amendment, effective July 1, 1974, | and Development” following “fiscal year” near 
substituted ‘Department of Natural and _ the middle of the same sentence. 
Economic Resources’ for “Department of 


§§ 113-315.10 to 113-315.14: Reserved for future codification purposes. 


ARTICLE 23B. 
Fishermen's Economic Development Program. 


§ 113-315.15. Short title.—This Article shall be known as the Fishermen’s 
Economic Development Act. (1973, c. 618, s. 1.) 
Editor’s Note. — Session Laws 1973, c. 
618, s. 2, makes the act effective July 1, 
1973, 


§ 113-315.16. Legislative findings.—The legislature finds that the fisher- 
men of North Carolina perform essential functions in providing wholesome food 
for the diets of the citizens of North Carolina, that they properly earn a livelihood 
by performing these essential functions, that they are entitled to the same or similar 
governmental services provided other segments of uur society so as to become more 
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proficient in the performance of these essential functions, and that the quality of 
life for North Carolinians is enhanced by the economic development of the fishing 
industry. (1973, c. 618, s. 1.) 


§ 113-315.17. Definitions.—As used in this Article: 


(1) “Economic development” means: giving helpful and useful aid to im- 
prove the proficiency of the citizens, and the efficiency of the operations 
are improved to the end that the economic well-being of fishermen is 
improved, the quality of life is enhanced and equality of opportunity is 
provided. 

(2) “Fisherman” means: any person, firm, corporation, cooperative, partner- 
ship, or any legally constituted group, engaged in the harvesting, 
handling, processing, packaging, and marketing of fishery or seafood 
products from coastal fishing waters as defined by G.S. 113-129. (1973, 
COde. Sanh et) 


§ 113-315.18. Fishermen’s Economic Development Program. — The 
Secretary of Natural and Economic Resources is hereby authorized to provide 
through its [his] Department of Natural and Economic Resources and the 
extension services of the University of North Carolina those services intended 
to promote the economic development of the fishermen, including but not limited 
to: 

(1) Instituting business management services to promote better b’siness 
management practices throughout the fishing and seafood industry, 
and to promote the better use of credit and other business management 
techniques. 

(2) Providing counseling services to the fishermen at all levels and assisting 
them in meeting the Federal and State environmental, safety and health 
requirements. 

(3) Improving waterways, harbors, inlets, and generally the water 
transportation system of North Carolina so as to more efficiently and 
safely accommodate commercial and sport fishing craft, and to provide 
access to and from fishing grounds. (1973, c. 618, s. 1; c. 1262, s. 28.) 

Editor’s Note. — The 1973 amendment, ‘Division of Commercial and Sports Fisheries’ 
effective July 1, 1974, substituted “Department in the introductory language. 
of Natural and Economic Resources’’ for 


§ 113-315.19. Personnel needs.—To effectively carry out the duties and 
responsibilities set forth above, the Secretary may employ or contract with the exten- 
sion services of the University of North Carolina to employ the following persons: 


(1) A person to have responsibility for the successful execution of the program 
and to coordinate as deemed desirable with other agencies of the State 
and federal government, 


(2) A business management specialist, 

(3) An insurance and finance specialist, 

(4) A specialist who could understand, interpret, and counsel on regulations 
and requirements, 

(5) A specialist in waterways, and water transportation, and 

(6) Such clerical personnel as necessary to carry out the provisions of this 


Article. (1973, c. 618, s. 1.) 


ARTICLE 24. 


Miscellaneous Transitional Provisions. 


§ 113-316. General statement of purpose and effect of revision of 
Subchapter IV. — To clarify the conservation laws of the State and the 
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authority and jurisdiction of the Department of Natural and Economic 
Resources and the North Carolina Wildlife Resources Commission: Commercial 
fishing waters are renamed coastal fishing waters and the Department of 
Natural and Economic Resources is given jurisdiction over and responsibility for 
the marine and estuarine resources in coastal fishing waters; the laws pertaining 
to commercial fishing operations regulated by the Department of Natural and 
Economic Resources are consolidated and revised generally and broadened to 
reflect the jurisdictional change respecting coastal fisheries; and the connected 
and netnted laws pertaining to fisheries resources administered by the North 
Carolina Wildlife Resources Commission are recodified to harmonize in such 
revision and consolidation. (1965, c. 957, s. 1; 19738, ce. 1262, ss. 28, 86.) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources” for 
“Department of Conservation and 
Development” near the beginning and again 


Commercial and Sports Fisheries’ near the 
middle of the section and eliminated provisions 
renaming, abolishing and creating certain 
constituent agencies of the former Department 
of Conservation and Development. 


near the end of the section and for “Division of 


§ 113-317. Effect of revision on powers of Department of Natural and 
Economic Resources and Wildlife Resources Commission. — The intention 
of this Subchapter is to continue and broaden the powers and authority of the 
Department of Natural and Economic Resources and the North Carolina Wildlife 
Resources Commission with respect to all matters pertaining to the conservation 
of fisheries resources, except as specific modifications, qualifications, and 
restrictions may appear in this Subchapter. The failure to carry forward any 
specific administrative or regulatory power contained in the former statutes in 
Chapter 113 of the General Statutes is not to be deemed to deprive the 
Department or the [ Wildlife Resources] Commission of the authority in question. 
The failure to carry forward any specific prohibitions contained in the former 
statutes in Chapter 113 of the General Statutes or of local laws repealed by this 
Subchapter does not indicate an intention to make lawful the activity former] 
prohibited; in the absence of provisions in this Subchapter respecting site 
activity, the Department and the [Wildlife Resources] Commission in their 
discretion may continue, modify, or abolish the previous prohibition through the 
passage of regulations. In numerous instances particular provisions contained 
in the former law are omitted from this codification in order to leave the matter 
within the discretionary power of the Department of Natural and Economic 
Resources and the [Wildlife Resources] Commission. (1965, c. 957, s. 3; 1978, ¢. 
1262, ss. 28, 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’ for 


§§ 113-318 to 113-320: Repealed by Session Laws 1973, c. 1262, s. 28, 
effective July 1, 1974. 


§ 113-321. Retention of boundary line between inland and commercial 
fishing waters; application of provisions as to commercial fishing waters 
to coastal fishing waters; regulation of fishing in joint fishing watercs. 
— Subject to the power of future modification by the Department of Natural 
and Economic Resources and [Wildlife Resources] Commission as provided in 
this Subchapter, the existing boundary line between inland fishing waters and 
commercial fishing waters is retained as the boundary line between inland 
fishing waters and coastal fishing waters. Except as this Subchapter provides 
otherwise, all statutes, regulations, bylaws, contracts, and other legal or official 
documents or provisions applicable to commercial fishing waters are made 
applicable to coastal fishing waters. Those areas of commercial fishing waters 
to which hook-and-line fishing license requirements of the North Carolina 


“Department of Conservation and 
Development” in the first sentence and for 
“Board” in the last sentence. 
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Wildlife Resources Commission applied on January 1, 1965, are to be deemed 
joint fishing waters, subject to modification by agreement between the 
se ctment of Natural and Economic Resources and the [Wildlife Resources] 
Commission. Until such agreement provides otherwise, the | Wildlife TESOUNCER! 
Commission may continue to enforce license requirements and applicable inlan 

fishing laws and regulations in such waters. (1965, c. 957, s. 7; 1973, ce. 1262, ss. 


28, 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “Department 
of Natural and Economic Resources’ for 


Board’ © ins thes etiirse 
“Department of 


sentence and for 
Conservation and 


Development” in the third sentence. 


§ 113-322. Certain river designated as commercial fishing waters. — 
Notwithstanding any other provision of this Chapter, or any rule, regulation, 
or administrative decision of [the Wildlife Resources] Commission, the following 
described areas are hereby made and designated commercial fishing waters: 

White Oak River, from the point where Stella Bridge crosses said river, to 


Grants Creek. (1967, ¢c. 1114.) 


Cross Reference.—For provision that all 
references in statutes, etc., to commercial 
fishing waters shall apply to coastal fish- 
ing waters, see § 113-129. 

Editor’s Note. — Session Laws 1978, ¢c. 1262, 
s. 28 (a)(1), purported to amend this section by 
substituting ‘Marine Fisheries Commission”’ 
or ‘“‘Commission”’ for ‘Board of Conservation 


and Development” or “Board.” As the words 
“Board of Conservation and Development” or 
“Board” never appeared in this section, no 
attempt has been made to give effect to the 
amendment. For clarity, ‘the Wildlife 
Resources’ has been inserted preceding 
“Commission” in the first paragraph of the 
section as set out above. 


SUBCHAPTER IVA. REPEALS. 


ARTICLE 26A. 
Repeal of Acts. 


§ 113-377.8. Repeal of certain public, public-local, special and private 
acts. 

Editor’s Note. — 

Because this section relates to past events, no 
changes have been made in it pursuant to 


Session Laws 1973, ¢c. 1262, which reorganized 
the Department of Natural and Economic 
Resources. 


SUBCHAPTER V. OIL AND GAS CONSERVATION. 
ARTICLE 27. 


Oil and Gas Conservation. 
Part 1. General Provisions. 


§ 113-378. Persons drilling for oil or gas to register and furnish bond. 
— Any person, firm or corporation before making eee drilling exploration in this 
State for oil or natural gas shall register with the Department of Natural and 
Economic Resources or such other State agency as may hereafter be established 
to control the conservation of oil or gas in this State. To ee for such 
registration, the drilling operator must furnish the name and address of such 
person, firm or corporation, and the location of the proposed drilling operations, 
and file with the aforesaid Department of Natural and Economic Resources a 
bond in the amount of five thousand dollars ($5,000) running to the State of 
North Carolina, conditioned that any well oper.ed by the drilling operator upon 
abandonment shall be plugged in accordance with the rules and regulations of 
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said Department of Natural and Economic Resources. (1945, c. 765, s. 2; 1971, 


en81s) s/ 11973) Ceb2O02.-Sas6i) 


Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1971, substituted “five 
thousand dollars ($5,000)” for “two thou- 
sand five hundred dollars ($2,500.00),” in 
the second sentence. 

The 1973 amendment, effective July 1, 1974, 


substituted ‘Department of Natural 
Economic Resources” for “Department of 
Conservation and Development.” 

Session Laws 1971, c. 813, s. 8, contains 
a severability clause. 


§ 113-379. Filing log of drilling and development of each well. — Upon 
the completion or shutting down of any abandoned well, the drilling operator 
shall file with the Department of Natural and Economic Resources or other State 
agency, or with any division thereof hereinafter created for the regulation of 
drilling for oil or natural gas, a complete log of the drilling and development 
of each well. (1945, c. 765, s. 3; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department 
effective July 1, 1974, substituted “Department Development.” 
of Natural and Economic Resources’ for 


of Conservation and 


§ 113-380. Violation a misdemeanor.—Any person, firm or officer of a 
corporation violating any of the provisions of G.S. 113-378 or G.S. 113-379, shall, 
upon conviction thereof be guilty of a misdemeanor and shall be fined not less 
than two thousand five hundred dollars ($2,500) nor more than ten thousand dol- 
lars ($10,000) and may, in the discretion of the court, be imprisoned for not more 
than two years. (1945, c. 765, s. 4; 1971, c. 813, s. 2.) 

Editor’s Note.—The 1971 amendment, ef- thousand dollars ($10,000)” for “two thou- 
fective July 1, 1971, substituted “two thou- sand dollars ($2,000.00).” 
sand five hundred dollars ($2,500)” for Session Laws 1971, c. 813, s. 8, contains 
“five hundred dollars ($500.00)” and “ten a severability clause. 


Part 2. The Oil and Gas Conservation Act. 


§ 113-382. Declaration of policy.—In recognition of imminent evils that 
can occur in the production and use and waste of natural oil and/or gas in the 
absence of equal or correlative rights of owners of crude oil or natural gas in a 
common source of supply to produce and use the same, and in the absence of ade- 
quate measures for the protection of the environment, this law is enacted for the 
protection of public interests against such evils by prohibiting waste and com- 
pelling rateable production and authorizing regulations for the protection of the 
environment. (1945, c. 702, s. 2; 1971, c. 813, ss. 3, 4.) 


Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1971, deleted the former first 
paragraph, which delayed the activation ot 
this part until the Governor and Council 
of State should learn of the discovery of 
natural oil or natural gas in commercial 
quantities and proclaim this part to be in 
full force and effect. The amendment also 
rewrote the remainder of the section. 


Session Laws 1971, c. 813, s. 3, provides: 
“It is the intention of this section to make 


the Oil and Gas Conservation Act effective 
immediately, by removing the restriction 
upon the activation of said Act until oil or 
gas is discovered in commercial quantities.” 

Session Laws 1971, c. 813, s. 8, contains 
a severability clause. 

“Commercial Quantities” Defined.—See 
opinion of Attorney General to Mr. Roy G. 
Sowers, Jr., Director, Department of Con- 
servation and Development, 40 N.C.A.G. 
67 (1970). 


§§ 113-383 to 113-386: Repealed by Session Laws 1973, c. 1262, s. 86, 


effective July 1, 1974. 


§ 113-387. Production of crude oil and gas regulated; tax assessments. 
— All common sources of eee crude oil discovered after January 1, 1945, 


if so found necessary by the 
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therefrom controlled or regulated in accordance with the provisions of this law, 
and the Department is hereby authorized to assess from time to time against 
each barrel of oil Unea and saved a tax not to exceed five mills on each barrel. 
All moneys so collected shall be used solely to pay the expenses and other costs 
in connection with the administration of this law. 

All common sources of supply of natural gas discovered after January 1, 1945, 
if so found necessary by the Department, shall have the production of gas 
therefrom controlled or regulated in accordance with the provisions of this law, 
and the Department is hereby authorized to assess from time to time against 
each 1000 cubic feet of gas produced and saved from a gas well a tax not to 
exceed one-half mill on each 1000 cubic feet of gas. All moneys so collected shall 
be used solely to pay the expenses and other costs in connection with the 
administration of this law. (1945, c. 702, s. 7; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July i; 1974, substituted 
“Department” for “Division” in four places. 


§ 113-388. Collection of assessments. — Any person purchasing oil or gas 
in this State at the well, under any contract or agreement requiring payment. 
for such production to the respective owners thereof, in respect of which 
production any sums assessed under the provisions of G.S. 113-887 are payable 
to the Department, is hereby ETHEL empowered and required to deduct 
from any sums so payable to any such person the amount due the Department 
by virtue of any such assessment and remit that sum to the Department. 

Further, any person taking oil or gas from any well in this State for use or 
resale, in respect of which production any sums assessed under the provisions 
of G.S. 113-887 are payable to the Department, shall remit any sums so due to 
the Department in accordance with those rules and regulations of the 
Department which may be adopted in regard thereto. (1945, c. 702, s. 8; 1978, 
Bt 262,,5..00,) 

Editor’s Note. — The 1973 amendment, ‘Department’ for “Division” throughout the 
effective July i: 1974, substituted — section. 


§ 113-389. Definitions. — Unless the context otherwise requires, the words 

defined in this section shall have the following meaning when found in this law: 

(1) “Department” shall mean the “Department of Natural and Economic 
Resources,” as created by this law. 

(4) “Illegal gas” shall mean gas which has been produced within the State 
of North Carolina from any well during any time that well has produced 
in excess of the amount allowed by any rule, regulation or ane of the 
Department, as distinguished from gas produced within the State of 
North Carolina from a well not producing in excess of the amount so 
allowed, which is “legal gas.” 

(5) ‘Illegal oil” shall mean oil which has been produced within the State of 
North Carolina from any well during any time that that well has 
produced in excess of the amount allowed by rule, regulation or order 
of the Department, as distinguished from oil produced within the State 
of North Carolina from a well not producing in excess of the amount 
so allowed, which is “legal oil.” 

(18) ‘‘Tender” shall mean a permit or certificate of clearance for the 
transportation of oil, gas or products, approved and issued or registered 
under the authority of the Department. 

12973,00;1262).8286) 


Editor’s Note. — The 1973 amendment, substituted ‘“‘Department” for “Division’’ in 
effective July te 1974, substituted subdivisions (4), (5) and (18). 
“Department” for “Division” and “Department Only the introductory language and the 


of Natural and Economic Resources’ for subdivisions changed by the amendment are set 
“Petroleum Division” in subdivision (1) and out. 
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§ 113-391. Jurisdiction and authority of Department of Natural and 
Economic Resources; rules, regulations and orders. — The Department 
shall have jurisdiction and authority of and over all persons and property 
necessary to administer and enforce effectively the provisions of this law and 
all other laws relating to the conservation of oil ue gas. 


The Department shall have the authority and it shall be its duty to make such 
inquiries as it may think proper to determine whether or not waste cver which 
it has jurisdiction exists or is imminent. In the exercise of such power the 
Department shall have the authority to collect data; to make investigations and 
inspections; to examine properties, leases, papers, books and records; to 
examine, check, test and guage oil and gas wells, tanks, refineries, and means 
of transportation; to hold hearings; and to provide for the keeping of records 
and the making of reports; and to take such action as may be reasonably 
necessary to enforce this law. 


The Department shall have authority to make, after hearing and notice as 
hereinafter provided, such reasonable rules, regulations and orders as may be 
necessary from time to time in the proper administration and enforcement of 
this law, including rules, regulations or orders for the following purposes: 


(1) To require the drilling, operation, casing and plugging of wells to be 
done in such manner as to prevent the escape of oil or gas out of one 
stratum to another; to prevent the intrusion of water into an oil or gas 
stratum from a separate stratum; to prevent the pollution of freshwater 
supplies by oil, gas or salt water, or to protect the quality of the water, 
air, soil or any other environmental resource against injury or damage 
or impairment; and to require reasonable bond condition for the 
performance of the duty to plug each dry or abandoned well. 


(2) To require directional surveys upon application of any owner who has 
reason to believe that a well or wells of others has or have been drilled 
into the lands owned by him or held by him under lease. In the event 
such surveys are required, the costs thereof shall be borne by the 
owners making the request. 

(3) To require the making of reports showing the location of oil and gas 
wells, and the filing of logs and drilling records. 

(4) To prevent the drowning by water of any stratum or part thereof 
capable of producing oil or gas in paying quantities, and to prevent the 
premature and irregular encroachment of water which reduces, or 
tends to reduce, the total ultimate recovery of oil or gas from any pool. 

(5) To require the operation of wells with efficient gas-oil ratios, and to fix 
such ratios. 

(6) To prevent “blow-outs,” “caving” and “seepage” in the sense that 
conditions indicated by such terms are generally understood in the oil 
and gas business. 

(7) To prevent fires. 

(8) To identify the ownership of all oil or gas wells, producing leases, 
refineries, tanks, plants, structures and all storage and transportation 
equipment and facilities. 

(9) To deme the “shooting,” perforating, and chemical treatment of 
wells. 

(10) To regulate secondary recovery methods, including the introduction of 
gas, air, water or other substances into producing formations. 

(11) To limit and prorate the production of oil or gas, or both, from any pool 
or field for the prevention of waste as herein defined. 

(12) To require, either generally or in or from particular areas, certificates 
of clearance or tenders in connection with the transportation of oil or 
gas. 
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(13) To regulate the spacing of wells and to establish drilling units. 

(14) To prevent, so far as is practicable, reasonably advoidable drainage 
from each developed unit which is not equalized by counter-drainage. 

(15) To prevent where necessary the use of gas for the manufacture of 
carbon black. 

(16) To regulate and, if necessary in its judgment for the protection of 
unique environmental values, to prohibit the location of wells in the 
interest of protecting the quality of the water, air, soil or any other 
environmental resource against injury, or damage or impairment. 
(1945 0cu (002,95; dil Old) eeSl3 essa bdo OL omem loons, 86)) 


Editor’s Note.—The 1971 amendment, ef- The 1973 amendment, effective July 1, 1974, 


fective July 1, 1971, inserted “operation,”  gybstituted “Department” for “Division” in 
and “or to protect the quality of the water, four places. 


air, soil or any other environmental re- Session Laws 1971, c. 813, s. 8, contains 
source against injury or damage or impair- 4 seyerability clause. 

ment,” in subdivision (1) and added sub- 

division (16). 


§ 113-392. Protecting pool owners; drilling units in pools; location of 
wells; shares in pools. — (a) Whether or not the total production from a pool 
be limited or prorated, no rule, regulation or order of the Department shall be 
such in terms or effect 

(1) That it shall be necessary at any time for the producer from, or the 
owner of, a tract of land in the pool, in order that he may obtain such 
tract’s just and equitable share of the production of such pool, as such 
share is set forth in this section, to drill and operate any well or wells 
on such tract in addition to such well or wells as can produce without 
waste such share, or 

(2) As to occasion net drainage from a tract unless there be drilled and 
operated upon such tract a well or wells in addition to such well or wells 
thereon as can produce without waste such tract’s just and equitable 
share, as set forth in this section, of the production of such pool. 

(b) For the prevention of waste and to avoid the augmenting and accumulation 
of risks arising from the drilling of an excessive number of wells, the 
Department shall, after a hearing, establish a drilling unit or units for each pool. 
The Department may establish drainage units of uniform size for the entire poo! 
or may, if the facts so justify, divide into zones any pool, establish a drainage 
unit for each zone, which unit may differ in size from that established in any 
other zone; and the Department may from time to time, if the facts so justify, 
change the size of the unit established for the entire pool or for any zone or 
zones, or part thereof, establishing new zones and units if the facts justify their 
establishment. 

(c) Each well permitted to be drilled upon any drilling unit shall be drilled 
approximately in the center thereof, with such exception as may reasonably be 
necessary where it is shown, after notice and upon hearing, and the Department 
finds that the unit is partly outside the pool or, for some other reason, a well 
approximately in the center of the unit would be nonproductive or where 
topographical conditions are such as to make the drilling approximately in the 
center of the unit unduly burdensome. Whenever an exception is granted, the 
Department shall take such action as will offset any advantage which the person 
securing the exception may have over producers by reason of the drilling of the 
well as an exception, and so that drainage from developed units to the tract with 
respect to which the exception is granted will be prevented or minimized and 
the producer of the well drilled as an exception will be allowed to produce no 
more than his just and equitable share of the oil and gas in the pool, as such 
share is set forth in this section. 

(d) Subject to the reasonable requirements for prevention of waste, a 
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producer’s just and equitable share of the oil and gas in the pool (also sometimes 
referred to as a tract’s just and equitable share) is that part of the authorized 
production for the pool (whether it be the total which could be produced without 
any restriction on the amount of production, or whether it be an amount less 
than that which the pool could produce if no restriction on the amount were 
imposed) which is substantially in the proportion that the quantity of recoverable 
oil and gas in the developed area of his tract in the pool bears to the recoverable 
oil and gas in the total developed area of the pool, insofar as these amounts can 
be ascertained practically; and to that end, the rules, regulations, permits and 
orders of the Department shall be such as will prevent or minimize reasonably 
avoidable net drainage from each developed unit (that is, drainage which is not 
equalized by counter-drainage), and will give to each producer the opportunity 
to use his just and equitable share of the reservoir energy. (1945, c. 702, s. 12; 
1SToRCw Ie 62 ese SO.) 

Editor’s Note. — The 1973 amendment, “Department” for “Division” throughout the 
effective July 1 1974, substituted — section. 


§ 113-393. Development of lands as drilling unit by agreement or 
order of Department. — (a) Integration of Interests and Shares in Drilling 
Unit. — When two or more separately owned tracts of land are embraced within 
an established drilling unit, the owners thereof may agree validly to integrate 
their interests and to develop their lands as a drilling unit. Where, however, such 
owners have not agreed to integrate their interests, the Department shall, for 
the prevention of waste or to avoid drilling of unnecessary wells, require such 
owners to do so and to develop their lands as a drilling unit. All orders requiring 
such integration shall be made after notice and hearing, and shall be upon terms 
and conditions that are just and reasonable, and will afford to the owner of each 
tract the opportunity to recover or receive his just and equitable share of the 
oil and gas in the pool without unnecessary expense, and will prevent or minimize 
reasonably avoidable drainage from each developed unit which is not equalized 
by counter-drainage. The portion of the production allocated to the owner of each 
tract included in a drilling unit formed by an integration order shall, when 
produced, be considered as if it had been produced from such tract by a well 
drilled thereon. 

In the event such integration is required, and provided also that after due 
notice to all the owners of tracts within such drilling unit of the creation of such 
drilling unit, and provided further that the Department has received no protest 
thereto, or request for hearing thereon, whether or not 10 days have elapsed 
after notice has been given of the creation of the drilling unit, the operator 


designated by the Department to develop and operate the integrated unit shall 


have the right to charge to each other interested owner the actual expenditures 
required for such purpose not in excess of what are reasonable, including a 
reasonable charge for supervision, and the operator shall have the right to 
receive the first production from the well drilled by him thereon, which otherwise 
would be delivered or paid to the other parties jointly interested in the drilling 
of the well, so that the amount due by each of them for his shares of the expense 
of drilling, equipping, and operating the well may be paid to the operator of the 
well out of production; with the value of the production calculated at the market 
price in the field at the time such production is received by the operator or placed 
to his credit. After being reimbursed for the actual expenditures for drilling and 
equipping and operating expenses incurred during the drilling operations and 
until the operator is reimbursed, the operator shall thereafter pay to the owner 
of each tract within the pool his ratable share of the production calculated at 
the market price in the field at the time of such production less the reasonable 


expense of operating the well. In the event of any dispute relative to such costs, 


the Department shall determine the proper costs. 
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(b) When Each Owner May Drill. — Should the owners of separate tracts 
embraced within a drilling unit fail to agree upon the integration of the tracts 
and the drilling of a well on the unit, and should it be established that the 
Department is without authority to require integration as provided for in 
subsection (a) of this section, then, subject to all other applicable provisions of 
this law, the owner of each tract embraced within the drilling unit may drill on 
his tract, but the allowable production from each tract shall be such proportion 
of the allowable for the full drilling unit as the area of such separately owned 
tract bears to the full drilling unit. 

(c) Cooperative Development Not in Restraint of Trade. — Agreements made 

in the interests of conservation of oil or gas, or both, or for the prevention of 
waste, between and among owners or operators, or both, owning separate 
holdings in the same oil or gas pool, or in any area that appears from geological 
or other data to be underlaid by a common accumulation of oil or gas, or both, 
or between and among such owners or operators, or both, and royalty owners 
therein, of a pool or area, or any part thereof, as a unit for establishing and 
carrving out a plan for the cooperative development and operation thereof, when 
such agreements are approved by the Department, are hereby authorized and 
shall not be held or construed to violate any of the statutes of this State relating 
to trusts, monopolies, or contracts and combinations in restraining of trade. 
— (d) Variation from Vertical. — Whenever the Department fixes the location 
of any well or wells on the surface, the point at which the maximum penetration 
of such wells into the producing formation is reached shall not unreasonably 
vary from the vertical drawn from the center of the hole at the surface, provided, 
that the Department shall prescribe rules, regulations and orders governing the 
reasonableness of such variation. (1945, ec. 702, s. 18; 1973, c. 1262, s. 86.) 

Editor’s Note. -—- The 1973 amendment, “Department” for “Division” throughout the 
effective July 5 1974, substituted — section. 


§ 113-394. Limitations on production; allocating and _ prorating 
“allowables”. — (a) Whenever the total amount of oil, including condensate, 
which all the pools in the State can produce, exceeds the amount reasonably 
required to meet the reasonable market demand for oil, including condensate, 
produced in this State, then the Department shall limit the total amount of oil, 
including condensate, which may be produced in the State by fixing an amount 
which shall be designated “allowable” for this State, which will not exceed the 
reasonable market demand for oil, including condensate, preduced in this State. 
The Department shall then allocate or distribute the “allowable” for the State 
among the pools on a reasonable basis and in such manner as to avoid undue 
discrimination, and so that waste will be prevented. In allocating the “allowable” 
for the State, and in fixing “‘allowables”’ for pools producing oil or hydrocarbons 
forming condensate, or both oil and such hydrocarbons, the Department shall 
take into account the producing conditions and other relevant facts with respect 
to such pools, including the separate needs for oil, gas and condensate, and shall 
formulate .ules setting forth standards or a program for the distribution of the 
“allowable” for the State, and shall distribute the “allowable” for the State in 
accordance with such standards or program, and where conditions in one pool 
or area are substantially similar to those in another pool or area, then the same 
standards or programs shall be applied to such pools and areas so that as far 
as practicable a uniform program will be followed; provided, however, the 
Department shall permit the production of a sufficient amount of natural gas 
from any pool to supply adequately the reasonable market demand for such gas 
for light and fuel purposes if ana production can be obtained without waste, 
and the condensate “allowable” for such pool shall not be less than the total 
amount of condensate produced or obtained in connection with the production 
of the gas “allowable” for light and fuel purposes, and provided further that, 
if the amount allocated to pool as its share of the ‘‘allowable” for the State is 
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in excess of the amount which the pool should produce to prevent waste, then | 
the Department shall fix the ‘allowable’ for the pool so that waste will be | 
prevented. 

(b) The Department shall not be required to determine the reasonable market 
demand applicable to any single pool except in relation to all pools producing 
oil of similar kind and quality and in relation to the demand applicable to the © 
State, and in relation to the effect of limiting the production of pools in the State. _ 
In allocating ‘‘allowables” to pools, the Department shall not be bound by — 
nominations or desires of purchasers to purchase oil from particular fields or — 
areas, and the Department shall allocate the ‘‘allowable” for the State in such | 
manner as will prevent undue discrimination against any pool or area in favor 
of another or others which would result from selective buying or nominating | 
by purchasers of oil, as such term “selective buying or nominating” is — 
understood in the ail business. | 

(c) Whenever the Department limits the total amount of oil or gas which may 
be produced in any pool in this State to an amount less than that which the pool 
could produce if no restrictions were imposed (which limitation may be imposed — 
either incidental to, or without, a limitation of the total amount of oil or gas which — 
may be produced in the State), the Department shall prorate or distribute the 

Reeaniee production among the producers in the pool on a reasonable basis, 
and so that each producer will have the opportunity to produce or receive his 
just and equitable share, as such share is set forth in subsection I of section 9 © 
of this law [G.S. 113-392, subsection (d)], subject to the reasonable necessities — 
for the prevention of waste. 

(d) Whenever the total amount of gas which can be produced from any pool 
in this State exceeds the amount of gas reasonably required to meet the 
reasonable market demand therefrom, the Department shall limit the total 
amount of gas which may be produced from such pool. The Department shall 
then allocate or distribute the allowable production among the developed areas 
in the pool on a reasonable basis, so that each producer will have the opportunity 
to produce his just and equitable share, as such share is set forth in subsection 
one of section nine of this law [G.S. 113-892, subsection (d)] whether the 
restriction for the pool as a whole is accomplished by order or by the automatic 
operation of the prohibitory provisions of this law. As far as applicable, the 
provisions of subsection (a) of this section shall be followed in allocating any 
‘allowable’ of gas for the State. 

(e) After the effective date of any rule, regulation, or order of the Department 
fixing the “allowable” production of oil or gas, or both, or condensate, no person 
shall produce from any well, lease, or property more than the “allowable” 
production which is fixed, nor shall such amount be produced in a different 
ae than that which may be authorized. (1945, ¢. 702, s. 14; 1973, c. 1262, 
s. 86. 


Editor’s Note. — substituted “Department” for ‘Division’ 
The 1973 amendment, effective July 1, 1974, throughout the section. 





§ 113-395. Notice and payment of fee to Department before drilling or 
abandoning well; plugging abandoned well. — Before any well, in search 
of oil or gas, shall be drilled, the person desiring to drill the same shall notify 
the Department upon such form as it may prescribe and shall pay a fee of fift 
dollars ($50.00) for each well. The drilling of any well is hereby prohibited until 
such notice is given and such fee has been paid and permit granted. 

Each abandoned well and each dry hole promptly shall be plugged in the 
manner and within the time required by regulations to be prescribed by the 
Department, and the owner of such well shall give notice, upon such form as 
the Department may prescribe, of the abandonment of each dry hole and of the 
owner’s intention to abandon, and shall pay a fee of fifteen dollars ($15.00). No 
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well shall be abandoned until such notice has been given and such fee has been 
paid. (1945, c. 702, s. 15; 19738, ¢. 1262, s. 86.) 
Editor’s Note. — The 1973 amendment, 
effective July x 1974, — substituted 
“Department” for “Division” in three places. 


§ 113-396. Wells to be kept under control. — In order to protect further 
the natural gas fields and oil fields in this State, it is hereby declared to be 
unlawful for any person to permit negligently any gas or oil well to go wild or 
to get out of control. The owner of any such well shall, after 24 hours’ written 
notice by the Department given to him or to the person in possession of such 
well, make reasonable effort to contro! such well. 

In the event of the failure of the owner of such well within 24 hours after 
service of the notice above provided for, to control the same, if such can be done 
within the period, or to begin in good faith upon service of such notice, operations 
to control such well, or upon failure to prosecute diligently such operations, then 
the Department shall have the right to take charge of the work of controlling 
such well, and it shall have the right to proceed, through its own agents or by 
contract with a responsible contractor, to control the well or otherwise to prevent 
the escape or loss of gas or oil from such well all at the reasonable expense of 
the owner of the well. In order to secure to the Department the payment of the 
reasonable cost and expense of controlling or plugging such well, the 
Department shall retain the possession of the same and shall be entitled to 
receive and retain the rents, revenues and income therefrom until the costs and 
expenses incurred by the Department shall be repaid. When all such costs and 
expenses have been repaid, the Department shall restore possession of such well 
to the owner; provided, that in the event the income received by the Department 
shall not be sufficient to reimburse the Department as provided for in this 
section, the Department shall have a lien or privilege upon all of the property 
of the owner of such well, except such as is exempt by law, and the Department 
shall proceed to enforce such lien or privilege by suit brought in any court of 
competent jurisdiction, the same as any other civil action, and the judgment so 
obtained shall be executed in the same manner now provided by law for 
execution of judgments. Any excess over the amount due the Department which 
the property seized and sold may bring, after payment of court costs, shall be 
paid over to the owner of such well. (1945, c. 702, s. 16; 1978, c. 1262, s. 86.) 


Editor’s Note. — The 1973 amendment, ‘Department’ for “Division” throughout the 
effective July 1 1974, substituted section. 


§ 113-397. Hearing before Department; notice; rules, regulations or 
orders; public records and copies as evidence. — (a) The Department shall 
rescribe its rules of order or procedure in hearings or other proceedings before 
it under this law, but in all hearings the rules of evidence as established by law 
shall be applied; provided, however, that the procedure before the Department 
Shall be summary. 
(b) No rule, regulation or order, including change, renewal, or extension 
thereof, shall, in the absence of an acean ye be made by the Department under 
the provisions of this law except after a public hearing upon at least seven days’ 
notice given in such form as may be prescribed by the Department. Such public 
hearing shall be held at such time, place, and in such manner as may be 
prescribed by the Department, and any person having any interest in the subject 
matter of the hearing shall be entitled to be heard. be 4 
(c) In the event an emergency is found to exist by the Department which in 
its judgment requires the making, changing, renewal or extension of a rule, 
regulation or order without first having a hearing, such emergency rule, 
regulation or order shall have the same validity as if a hearing with respect to 
the same had been held after due notice. The emergency rule, regulation or order 
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permitted by this section shall remain in force no longer than 10 days from its 
effective date, and, in any event, it shall expire when the rule, regulation or order 
made after due notice and hearing with respect to the subject matter of such 
emergency rule, regulation or order becomes effective. 


: 
: 


(d) Should the Department elect to give notice by personal service, such 


service may be made by any officer authorized to serve process or by any agent 
of the Department in the same manner as is provided by law for the service of 
summons in civil actions in the superior courts of this State. Proof of the service 
by such agent shall be by the affidavit of the person making personal service. 

(e) All rules, regulations and orders made by the Department shall be in 
writing and shall be entered in full by the director of production and conservation 
in a book to be kept for such purpose by the Department, which book shall be 
a public record and be open to inspection at all times during reasonable office 
hours. A copy of such rule, regulation or order, certified by such director of 
eases and conservation, shall be received in evidence in all courts of this 

tate with the same effect as the original. 

(f) Any interested person shall have the right to have the Department call a 
hearing for the purpose of taking action in respect of any matter within the 
jurisdiction of the Department by making a request therefor in writing. Upon 
the receipt of any such request, the Department shall promptly call a hearing 
thereon, and, after such hearing, and with all convenient speed and in any event 


within 30 days after the conclusion of such hearing, shall take such action with — 


regard to the subject matter thereof as it may deem appropriate. (1945, c. 702, 
Sil (oct 204) S400.) 


Editor’s Note. — The 1973 amendment, ‘Department’ for “Division” throughout the — 


effective July iL 1974, substituted — section. 


§ 113-398. Procedure and powers in hearings by Department. — In the 
exercise and enforcement of its jurisdiction, the said Department is authorized 
to summon witnesses, administer oaths, make ancillary orders and require the 
production of records and books for the purpose of examination at any hearing — 
or investigation conducted by it. In connection with the exercise and enforcement 
of its jurisdiction, the Department shall also have the right and authority to | 
certify as for contempt, to the court of any county having jurisdiction, violations ~ 
by any person of any of the provisions of this Article or of the rules, regulations | 
or orders of the Department, and if it be found by said court that such person | 
has knowingly and willfully violated same, then such person shall be punished » 
as for contempt in the same manner and to the same extent and with like effect 
as if said contempt had been of an order, judgment or decree of the court to 
which said certification is made. (1945, c. 702, s. 18; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1 1974, substituted 
“Department” for “Division” in three places. 


§ 113-399. Suits by Department. — The said Department shall have the 
right to maintain an action in any court of competent jurisdiction within this 
State to enforce by injunction, mandatory injunction, and any other appropriate 
or legal or etal remedy, any valid rule, order or regulation made by the 
Department or promulgated under the provisions of this Article, and said court 
shall have the authority to make and render such judgments, orders and decrees _ 
as may be proper to enforce any such rules, orders. and regulations made and — 
promulgated by the Department. (1945, c. 702, s. 19; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July i 1974, substituted 
“Department” for ‘Division’ in three places. 


§ 113-400. Assessing costs of hearings. — The said Department is hereby | 
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authorized and directed to tax and assess against the parties involved in any 

hearing the costs incurred therein. (1945, c. 702, s. 20; 1973, c. 1262, s. 86.) 
Editor’s Note. — The 1973 amendment, 

effective July 1, 1974, — substituted 

“Department” for “Division.” 


§ 113-401. Party to hearings; review. — The term “party” as used in this 
Article shall include any person, firm, corporation or association. In proceedings 
for review of an order or decision of said Department, the Department shall have 
all rights and privileges granted by this Article to any other party to such 
proceedings. (1945, c. 702, s. 21; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, — substituted 
“Department” for “Division” in two places. 


§ 113-402. Rehearings. — Any party being dissatisfied with any order or 
decision of the said Department may, within 10 days from the date of the service 
of such order or decision, apply for a rehearing in respect to any matter 
determined therein; the application shall be granted or nated by the Department 
within 10 days from the date same shall be filed, and if the rehearing be not 
granted within 10 days, it shall be taken as denied. If a rehearing be granted, 
the matter shall be determined by the Department within 30 days after the same 
shall be submitted. No cause set action arising out of an sede or decision of 
the Department shall accrue in any court to any party unless such party makes 
application for a rehearing as herein provided. Such application shall set forth 
specifically the ground or grounds on which the applicant considers such order 
or decision to be unlawful or unreasonable. No party shall, in any court, urge 
or rely upon any ground not set forth in said application. An order made after 
a rehearing, abrogating, changing or modifying the original order or decision, 
shall have the same force and effect as an original order. (1945, ¢c. 702, s. 22; 
1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, 
effective July 1 1974, substituted 
“Department” for “Division” in four places. 


§ 113-403. Application for court review; copy served on director who 
shall notify parties. — Within 30 days after the application for a rehearing 
is denied, or if the application is granted, then within 30 days after the rendition 
of the decision on rehearing, the applicant may apply to the court of the count 
in which the order of the Department is to become effective for a review of suc 
order or decision; if the order of the Department is to become effective in more 
than one county, the application for review shall be filed in the office of the clerk 
of the superior court of the county mentioned above, and shall specifically state 
the grounds for review upon which the applicant relies and shall designate the 
order or decision sought to be reviewed. The clerk of the superior court shall 
immediately send a certified copy thereof, by registered mail, to the director of 
production and conservation. The director shall immediately notify all parties 
who appeared in the proceedings before the Department by registered mail, that 
6) application for review has been filed. (1945, c. 702, s. 23; 1973, c. 1262, s. 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, — substituted 
“Department” for “Division” in three places. 


§ 113-404. Transcript transmitted to clerk of superior court; scope of 
review; procedure in superior court and appellate division. — The 
director of production and conservation, upon receipt of said copy of the 
application for review, shall forthwith transmit to the clerk of the superior court 
in which the application has been filed, a certified transcript of all pleadings, 
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applications, proceedings, orders or decisions of the Department and of the 
evidence heard by the Department on the hearings of the matter or cause; > 
provided, that the parties, with the consent and approval of the Department, may — 
stipulate in writing that only certain portions of the record be transcribed. Said : 
proceedings for review shall be for the purpose of having the lawfulness or 
reasonableness of the original order or decision, or the order or decision on _ 
rehearing, inquired into and determined, and the superior court hearing said 
cause shall have the power to vacate or set aside such order or decision on the 
ground that such order or decision is unlawful or unreasonable. After the said 
transcript shall be filed in the office of the clerk of the superior court of the 
county in which the application is filed, the judge of said superior court may, 
on his motion, or on application of any parties interested therein, make an order 
fixing a time for the fiiing of abstracts and briefs and shall fix a day for the 
hearing of such cause. All proceedings under this section shall have precedence 
in any court in which they may be pending, and the hearing of the cause shall 
be by the court without the intervention of a jury. An appeal shall lie to the 
appellate division of this State from orders, judgments and decisions made by 
the superior court. The procedure upon the trial of such proceedings in the 
superior court and upon appeal to the appellate division of this State shall be 
the same as in other civil actions, except as herein provided. No court of this 
State shall have power to set aside, modify or vacate any order or decision of 
the Department except as herein provided. (1945, c. 702, s. 24; 1969, c. 44, s. 70; 
1973 scukeZoZ is e8b.) 


Editor’s Note.—The 1969 amendment The 1973 amendment, effective July 1, 1974, 
substituted “appellate division” for “Su- substituted “Department” for “Division” in 
preme Court” in the fifth and sixth sen- four places. 
tences. 


§ 113-405. Introduction of new or additional evidence in superior 
court; hearing of additional material evidence by Department. — No new 
or additional evidence may be introduced upon the trial of any proceedings for 
review under the provisions of this Article, but the cause shall be heard upon 
the questions of fact and law presented by the evidence and exhibits introduced 
before the Department and certified to it: Provided, that if it shall be shown to 
the satisfaction of the court that any party to said proceeding has additional 
material evidence which could not, by the exercise of due diligence, have been 
produced at the hearing before the Department, or which for some good reason 
it was Peay oS from producing at such hearing, or if upon the trial of the 
proceeding the court shall find that the Department has erroneously refused to 
admit or consider material evidence offered by any party at the hearing before 
the Department, the court may, in its discretion, stay the proceedings and make 
an order directing the Department to hear and consider such evidence. In such 
cases, it shall be the duty of the Department immediately to hear and consider 
such evidence and make an order mco.’ifying, setting aside or affirming its 
former decision. The Department after hearing and considering such additional 
evidence shall vacate, modify, or affirm its decision and a transcript of the 
additional evidence and the order or decision of the Department shall be certified 
and forwarded to the clerk of the superior court in which such proceeding is 
pending and said superior court shall on the motion of any nitarestett party, order 
the trial to proceed upon the transcript as supplemented, so as to enable the court 
to properly determine if the order or decision of the Department as originally 
made or as modified is in any respect unlawful or unreasonable. (1945, ce. 702, 
s,, 20:401078e cul 2eges upon 

Editor’s Note. — The 1973 amendment, ‘Department’ for ‘Division’ throughout the 
effective July ib 1974, substituted section. 
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§ 113-406. Effect of pendency of review; stay of proceedings. — The 
filing or pendency of the application for review provided for in this Article shall 
| not in itself stay or suspend the operation of any order or decision of the 
| Department, but, during the pendency of such proceeding the court, in its 
discretion, may stay or suspend, in whole or in part, the operation of the order 
or decision of the Department. No order so staying or suspending an order or 
decision of the Department shall be made by any court of this State otherwise 
than on five days notice and, after a hearing, and if a stay or suspension is 
allowed the order granting the same shall contain a specific finding, based upon 
| evidence submitted to the court and identified by reference thereto, that great 
| or irreparable damage would otherwise result to the petitioner and specifying 
| the nature of the damage. (1945, c. 702, s. 26; 1973, c. 1262, s. 86.) 
| KEditor’s Note. — The 1973 amendment, 
| effective July 15 1974, substituted 
“Department” for “Division” in three places. 


§ 113-407. Stay bond. — In case the order or decision of the Department is 
stayed or suspended, the order or judgment of the court shall not become 
| effective until a bond shall have been executed and filed with and approved by 
| the court, payable to the Department, sufficient in amount and security to secure 
the prompt payment, by the party petitioning for the stay, of all damages caused 
| by the delay in the enforcement of the order or decision of the Department. 
ay, 1c) 702, $i6273119713, C.01.262;(8486)) 

Editor’s Note. — The 1973 amendment, 

effective July 1, 1974, — substituted 

“Department” for “Division” in three places. 


| § 113-408. Enjoining violation of laws and regulations; service of 
| process; application for drilling well to include residence address of 
applicant. — Whenever it shall appear that any person is violating, or 
| threatening to violate, any statute of this State with respect to the conservation 
of oil or gas, or both, or any provision of this law, or any rule, regulation or order 
made thereunder by any act done in the operation of any well producing oil or 
gas, or by omitting any act required to be done thereunder, the Department, 
through the Attorney General, may bring suit against such person in the 
Superior court in the county in which the well in question is located, to restrain 
such person or persons from continuing such violation or from carrying out the 
threat of violation. In such suit the Department may obtain injunctions, 
prohibitory and mandatory, including temporary restraining orders and 
| temporary injunctions, as the facts may warrant, including, when appropriate, 
an injunction restraining any person from moving or disposing of illegal oil, 
| illegal gas or illegal product, and any or all such commodities may be ordered 

to be impounded or placed under the control of an agent appointed by the court 
if, in the judgment of the court, such action is advisable. 

If any such defendant cannot be personally served with summons in that 
county, personal jurisdiction of that defendant in such suit mee be obtained by 
service made on any employee or agent of that defendant working on or about 
the oil or gas well involved in such suit, and by the Department mailing a copy 
of the complaint in the action to the defendant at the address of the defendant 
then recorded with the director of production and conservation. 

Each application for the drilling of a well in search of oil or gas in this State 
shall include the address of the residence of the applicant or each applicant, 
which address shall be the address of each person involved in accordance with 
the records of the director of production and conservation, until such address 
is changed on the records of the Department after written request. (1945, c. 702, 
25; 1973, c. 1262, s. 86.) 

Editor’s Note. — The i973 amendment, 
effective July 1, 1974, substituted 
“Department” for ‘Division’ in four places. 
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§ 113-409. Punishment for making false entries, etc. — Any person who, 


for the purpose of evading this law, or of evading any rule, regulation, or order — 


made thereunder, shall intentionally make or cause to be made any false entry 
or statement of fact in any report required to be made by this law or by any 
rule, regulation, or order made hereunder; or who, for such purpose, shall make 
or cause to be made any false entry in any account, record, or memorandum kept 
by any person in connection with the provisions of this law or of any rule, 
regulation or order made thereunder; or who, for such purpose, shall omit to 
make, or cause to be omitted, full, true and correct entries in such accounts, 
records, or memoranda, of all facts and transactions pertaining to the interest 
or activities in the petroleum industry of such person as may be required by the 


Department under authority given in this law or by any rule, regulation, or order | 


made hereunder; or who, for such purpose shall remove out of the jurisdiction 


of the State, or who shall mutilate, alter, or by any other means falsify, any book, © 


record, or other paper, pertaining to the transactions regulated by this law, or 
by any rule, regulation, or order made hereunder, shall be deemed guilty of a 
misdemeanor and shall be subject, upon conviction in any court of competent 
jurisdiction, to a fine of not more than five hundred dollars ($500.00), or 


imprisonment for a term of not more than six months, or both such fine and | 


imprisonment. (1945, c. 702, s. 29; 1978, c. 1262, s. 86.) 


= + ae 





Editor’s Note. — The 1973 amendment, ‘Department’ for “Division” near the middle | 


effective July ts 1974, substituted of the section. 


§ 113-410. Penalties for other violations. — Any person who now 
and willfully violates any provision of this law, or any rule, regulation, or order 
of the Department made hereunder, shall, in the event a penalty for such 


violation is not otherwise provided for herein, be subject to a penalty of not to — 


exceed one thousand dollars ($1,000) a day for each and every day of such 
violation, and for each and every act of violation, such penalty to be recovered 
in a suit in the superior court of the county where the defendant resides, or in 
the county of the residence of any defendant if there be more than one 
defendant, or in the superior court of the county where the violation took place. 
The place of suit shall be selected by the Department, and such suit, by direction 


of the Department, shall be instituted and conducted in the name of the © 
Department by the Attorney General. The payment of any penalty as provided — 


for herein shall not have the effect of changing illegal oi 
gas into legal gas, or iliegal product into legal product, nor shall such payment 
have the effect of authorizing the sale or purchase or acquisition, or the 
transportation, refining, processing, or handling in any other way, of such illegal 
oil, illegal gas or illegal product, but, to the contrary, penalty shall be imposed 
for mach prohibited transaction relating to such illegal oil, illegal gas or illegal 
product. 

Any person knowingly and willfully aiding or abetting any other person in the 
violation of any statute of this State relating to the conservation of oil or gas, 
or the violation of any provision of this law, or any rule, regulation, or order 
made thereunder, shall be subject to the same penalties as prescribed herein for 
the violation by such other person. (1945, c. 702, s. 30; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department’ for “Division” in four places in 
effective July im 1974, substituted the first paragraph. 


§ 113-411. Dealing in or handling of illegal oil, gas or product 
prohibited. — (a) The sale, purchase or acquisition, or the transportation, 
refining, processing or handling in any other way of illegal oil, illegal gas or 
illegal product is hereby prohibited. All persons purchasing any petroleum 
product must first be licensed to do so by the Department. 

(b) Unless and until the Department provides for certificates of clearance or 
tenders, or some other method, so that any person may have an opportunity to 
determine whether any contemplated transaction of sale, purchase or 
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acquisition, or transportation, refining, processing or handling in any other way, 
involves illegal oil, illegal gas or illegal product, no penalty shall be imposed for 
| the sale, purchase or acquisition, or the transportation, refining, processing or 
handling in any other way of illegal oil, illegal gas or illegal product, except 
under circumstances hereinafter stated. Penalties shall be imposed for the 
commission of each transaction prohibited in this section when the person 
committing the same knows that illegal oil, illegal gas or illegal product is 
| involved in such transaction, or when such person could have known or 
determined such fact by the exercise of reasonable diligence or from facts within 
his knowledge. However, regardless of lack of actual notice or knowledge, 
penalties as provided in this law shall apply to any sale, purchase or acquisition, 
and to the aes pOr aon: refining, processing or handling in any other way, of 
illegal oil, illegal gas or illegal product, where administrative provision is made 
for identifying the character of the commodity as to its legality. It shall likewise 
be a violation for which penalties shall be imposed for any person to sell, 
purchase or acquire, or to transport, refine, process or handle in any other way 
any oil, gas or any product without complying with any rule, regulation or order 
of the Department relating thereto. (1945, c. 702, s. 31; 1978, ¢. 1262, s. 86.) 
Editor’s Note. — The 1973 amendment, subsection (a) and for “Division” in two places 
effective July - 1, 1974, substituted in subsection (b). 
“Department” for “Petroleum Division’ in 


§ 113-412. Seizure and sale of contraband oil, gas and product. — Apart 
from, and in addition to, any other remedy or procedure which may be available 
to the Department, or any penalty which may be sought against or imposed upon 
any person with respect to violations relating to illegal oil, illegal gas, or illegal 
product, all illegal oil, illegal gas and illegal product shall, except under such 
circumstances as are stated herein, be contraband and shall be seized and sold, 
and the proceeds applied as herein provided. Such sale shall not take place unless 
the court shall find, in the proceeding provided for in this paragraph, that the 
commodity involved is contraband. Whenever the Department believes that 
illegal oil, illegal gas or illegal product is subject to seizure and sale, as provided 
herein, it shall, through the Attorney General, have issued a warrant of 
attachment and bring a civil action in rem for that purpose in the superior court 
of the county where the commodity is found, or the action may be maintained 
in connection with any suit or cross bill for injunction or for penalty relating to 
any prohibited transaction involving such illegal oil, illegal gas or illegal product. 
Any interested person who may show himself to be adversely affected by any 
such seizure and sale shall have the right to intervene in such suit to protect 
his rights. 

The action referred to above shall be strictly in rem and shall proceed in the 
name of the State as plaintiff against the illegal oil, illegal gas or illegal product 
mentioned in the complaint, as defendant, and no bond or bonds shall be required 
of the plaintiff in connection therewith. Upon the filing of the complaint, the 
clerk of the court shall issue a summons directed to the sheriff of the county, 
or to such other officer or person as the court may authorize to serve process, 
requiring him to summon any and all persons (without undertaking to name 
them) who may be interested in the illegal oil, illegal gas, or illegal product 
mentioned in the complaint to appear and answer within 30 days after the 
issuance and service of such summons. The summons shall contain the style and 
number of the suit and a very brief statement of the nature of the cause of 
action. It shall be served by posting one copy thereof at the courthouse door of 
the county where the commodity involved in the suit is alleged to be located and 
by posting another copy thereof near the place where the commodity is alleged 
to be located. Copy of such summons shall be posted at least five ae before 
the return day stated therein, and the posting of such copy shall constitute 
constructive possession of such commodity by the State. A copy of the summons 
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shall also be published once each week for four weeks in some newspaper 

published in the county where the suit is pending and having a bona fide | 
circulation therein. No judgment shall be pronounced by any court condemning | 
such commodity as contraband until after the lapse of five days from the last | 
publication of said summons. Proof of service of said summons, and the manner > 
thereof, shall be as provided by general law. : 

Where it appears by a verified pleading on the part of the plaintiff, or by | 
affidavit, or affidavits, or by oral testimony, that grounds for the seizure and — 
sale exist, the clerk, in addition to the summons or warning order, shall issue > 
a warrant of attachment, which shall be signed by the clerk and bear the seal © 
of the court. Such warrant of attachment shall specifically describe the ‘legal 
oil, illegal gas or illegal product, so that the same may be identified with > 
reasonable certainty. It shall direct the sheriff to whom it is addressed to take 
into his custody, actual or constructive, the illegal oil, illegal gas or illegal — 
product, described therein, and to hold the same subject to the orders of the 
court. Said warrant of attachment shall be executed as a writ of attachment is — 
executed. No bond shall be required before the issuance of such warrant of 
attachment, and the sheriff shall be responsible upon his official bond for the — 
proper execution thereof. 

In a proper case, the court may direct the sheriff to deliver the custody of any — 
illegal oil, illegal gas or illegal product seized by him under a warrant of 
attachment, to a commissioner to be appointed by the court, which commissioner 
shall act as the agent of the court and shall give bond with such approved surety 
as the court may direct, conditioned that he will faithfully conserve such illegal 
oil, illegal gas or illegal product, as may come into his custody and possession 
in accordance with the orders of the court; provided, that the court may in its 
discretion appoint any member of the Department or any agent of the 
Department as such commissioner of the court. 

Sales of illegal oil, illegal gas or illegal product seized under the authority of 
this law, and notices of such sales, shall be in accordance with the laws of this 
State relating to the sale and disposition of attached property; provided, 
however, that where the property is in custody of a commissioner of the court, 
the sale shall be held by said commissioner and not by the sheriff. For his 
services hereunder, such commissioner shall receive a reasonable fee to be paid 
out of the proceeds of the sale or sales to be fixed by the court ordering such 
sale. 

The court may order that the commodity be sold in specified lots or portions, 
and at specified intervals, instead of being sold at one time. Title to the amount 
sold shall pass as of the date of the law which is found by the court to make 
the commodity contraband. The judgment shall provide for payment of the 
proceeds of the sale into the general fund of the State Treasurer, after first 
deducting the costs in connection with the proceedings and the sale. The amount 
sold shall be treated as legal oil, legal gas or legal product, as the case may be, 
in the hands of the purchaser, but the purchaser and the commodity shall be 
subject to all applicable laws, and rules, regulations and orders with respect to 
further sale or purchase or acquisition, and with respect to the transportation, 
refining, processing, or handling in any other way, of the commodity purchased. 

Nothing in this section shall deny or abridge any cause of action a royalty 
owner, or a lien holder, or any other claimant, may have, because of the 
forfeiture of the illegal oil, illegal gas, or illegal product, against the person 
whose act resulted in such forfeiture. No illegal oil, illegal gas or illegal product 
shall be sold for less than the average market value at the time of sale of similar 
products of like grade and character. (1945, c. 702, s. 32; 1973, ¢. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, “Department” for “Division” in two places in 
effective July 1, 1974, substituted the first and fourth paragraphs. 
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§ 113-415. Conflicting laws. — No provision of this Article shall be 
construed to repeal, amend, abridge or otherwise affect the authority and 
responsibility vested in the North Carolina Environmental Management 
Commission by Article 7 of Chapter 87, pertaining to the location, construction, 
repair, operation and abandonment of wells, or the authority or responsibility 
vested in the Department of Human Resources and the Commission for Health 
Services by Article 13, Chapter 1380, of the General Statutes pertaining to public 
water-supply requirements. (1971, c. 813, s. 7; 1978, c. 476, s. 128; c. 1262, s. 23.) 


Editor’s Note. — Session Laws 1971, c. Resources and the Commission for Health 
813, s. 9, makes the act effective July 1, Services” for “North Carolina State Board of 
1971. Health.” 


The second 1973 amendment, effective July 1, 
1974, substituted “Environmental Management 
Commission” for “Board of Water and Air 
Resources.” 


Session Laws 1971, c. 813, s. 8, contains 
a severability clause. 

The first 1973 amendment, effective July 1, 
1973, substituted “Department of Human 


SUBCHAPTER VI. WELL DRILLING. 
ARTICLE 28. 
Drillers Using Power Machinery. 


§§ 113-416 to 113-419: Repealed by Session Laws 1959, c. 779, s. 3. 
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113A-3. 
113A-4. 


113A-5. 


113A-6. 


113A-7. 


113A-8. 
113A-9. 
113A-10. 


GENERAL STATUTES OF NORTH CAROLINA 


Chapter 113A. 


Pollution Control and Environment. 


Article 1. 


Environmental Policy Act. 


Title. 

Purposes. 

Declaration of 
mental policy. 

Cooperation of agencies; reports; 
availability of information. 

Review of agency actions involv- 
ing major adverse changes or 
conflicts. 

Conformity of administrative pro- 
cedures to State environmental 
policy. 

Other statutory obligations 
agencies. 

Major development projects. 

Definitions. 

Provisions supplemental. 


State environ- 


of 


113A-11 to 113A-20. [Reserved. ] 


Article 2. 


Interstate Environmental Compact. 


113A-21 
113A-22 
113A-23 
113A-24 


. Title. 
. Purpose. 
. Compact provisions. 
to 113A-29. [Reserved. ] 


Article 3. 


Natural and Scenic Rivers System. 


113A-30. 
113A-31. 
113A-32. 
113A-33. 
113A-34. 
113A-35. 


Short title. 

Declaration of policy. 

Declaration of purpose. 
Definitions. 

Types of scenic rivers. 
Criteria for system. 


113A-35.1. Components of system. 


113A-36 


113A-37. 
113A-38. 
113A-39. 
113A-40. 


113A-41. 


113A-42. 
113A-43. 


113A-44 


. Administrative agency; federal 
grants; additions to the sys- 
tem; regulations. 

Raising the status of an area. 

Land acquisition. 

Claim and allowance of charit- 
able deduction for contribution 
or gift of easement. 

Component as part of State park, 
wildlife refuge, etc. 

Component as part of national 
wild and scenic river system. 

Violations. 

Authorization of advances. 

to 113A-49. [Reserved.] 


Article 4, 


Sedimentation Pollution Control Act 


113A-50 


of 1973. 
. Short title. 
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Sec. 
113A-51 
113A-52 


113A-53. 
113A-54. 


113A-55. 
113A-56. 
113A-57. 


113A-58. 


113A-59. 
113A-60. 
113A-61. 
113A-62. 


113A-63. 
1i3A-64. 
113A-65. 
113A-66. 


113A-67 


Preamble. 

Definitions. 

[Repealed.] 

Powers and duties of the Com- 
mission. 


Authority of the Secretary. 

Jurisdiction of the Commission. 

Mandatory standards for land- 
disturbing activity. 

Enforcement authority of the 
Commission. 


Educational activities. 


Local erosion control programs. 

Approval of plans. 

Cooperation with the United 
States. 


Financial and other assistance. 
Penalties. 

Injunctive relief. 

Civil relief. 

to 113A-71. [Reserved. ] 


Article 5. 


North Carolina Appalachian Trails 


113A-72 
113A-73 


113A-74 


113A-75. 


113A-76. 


113A-77 
113A-78 


System Act. 

Short title. 

Policy and purpose. 

Appalachian Trails System; con- 
necting or side trails; coordi- 
nation with the National 
Trails System Act. 

Assistance under this Article 
with the National Trails Sys- 
tem Act (PL 90-543). 

Acquisition of rights-of-way and 
lands; manner of acquiring. 

Expenditures authorized. 

to 113A-82. [Reserved.] 


Article 6. 


North Carolina Trails System. 


113A-83. 
113A-84. 


113A-85. 
113A-86. 
113A-87. 
113A-88. 


113A-89., 
113A-90. 


Short title. 


Declaration of policy and pur- 
pose. 


Definitions. 


Composition of trails system. 

Authority to designate trails. 

North Carolina Trails Commit- 
tee; composition; meetings and 
functions. 

Location of trails. 

Scenic easements within right-of- 
way. 





§ 113A-1 1974 CUMULATIVE SUPPLEMENT § 113A-1 
Sec. Sec. 
113A-91. Trails within parks; conflict of 118A-120. Grant or denial of permits. 
laws. 113A-121. Permits for minor developments 
113A-92. Uniform trail markers. under expedited procedures. 
113A-93. Administrative policy. 1138A-122. Permits under quasi-judicial 
113A-94. Incorporation in National Trails procedures. 
System. 113A-128. Judicial review. 
113A-95 to 118A-99. [Reserved. ] 113A-124. Additional powers and duties. 
j 113A-125. Transitional provisions. 
Article 7. 113A-126. Injunctive relief and penalties. 
Coastal Area Management. 118A-127. Coordination with the _ federal 
2. iat government. 
Part 1. Organization and 113A-128. Protection of landowners’ rights. 
Goals. 118A-129 to 113A-134. [Reserved.] 
113A-100. Short title. . 
118A-101. Cooperative State-local program. Article 8. 
113A-102. Legislative findings and goals. North Carolina Land Conser- 
113A-103. Definitions. vancy Corporation. 
113A-104. Coastal Resources Commission. 118A-135. C 
113A-105. Coastal Resources Advisory Council. SE et a ay 
; 112A-136. Legislative findings and purposes. 
Part 2. Planning Processes. 113A-137. Board of trustees. 
113A-106. Scope of planning processes. 113A-138. The Executive Director. 
113A-107. State guidelines for the coastal area. 113A-139. Powers ot the board of trustees. 
113A-108. Effect of State guidelines. 118A-140. Restrictions on purchase and sale of 
113A-109. County letter of intent; timetable property. 
for preparation of land-use plan. 113A-141. Sale of assets to State of North 
118A-110. Land-use plans. Carolina. 
113A-111. Effect of land-use plan. 113A-142. Procedure for appropriation of State 
113A-112. Planning grants. funds. 
Bae Ataactawerntirnns 113A-143. ep a of Council of State 
mental Concern. ; 
113A-113. Areas of environmental concern; in Br rs Md es a 
general. ; ; Article 9. 
113A-114. Designation of interim areas 0 ‘ 
environmental concern; notice of Land Policy Act. 
developments within such areas.  113A-150. Short title. 
118A-115. Designation of areas of 113A-151. Findings, intent and purpose. 
environmental concern. 118A-152. Definitions. 
$ ; 113A-153. North Carolina Land Policy Council. 
Part 4. Permit Letting and 113A-154. Advisory Committee on Land Policy. 
Enforcement. 113A-155. State land policy. 
113A-116. Local government letter of intent. 118A-156. State land classification system. 
113A-117. Implementation and enforcement 118A-157. Compensation of Council members. 
programs. 113A-158. Protection of rights. 
113A-118. Permit required. 113A-159. Interpretation. 
113A-119. Permit applications generally. 
ARTICLE 1. 


Environmental Policy Act. 


§ 113A-1. Title. — This Article shall be known as the North Carolina 
Environmental Policy Act of 1971. (1971, c. 1203, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 
1203, s. 11, provides: “In order to assist 


in the administration of this act, together 











the General Assembly in evaluating the 
administration of this act and the desirabil- 
ity of extendinz the life of this act beyond 
the expiration date prescribed by Section 
12, the Governor shall report to the Legis- 
lative Research Commission on or before 
August 1, 1972, concerning the experience 
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with his recommendations, if any, for 
amendment or extension of this act.” 
Sessions Lawswloek, aCuyie0s, <s. 12. as 


amended by Session Laws 1973, c. 119, s. 
1 provides: “This act shall become effec- 
tive on October 1, 1971, and shall remain 
in effect until September 1, 1977. No act 
or proceeding required or authorized under 
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the act shall be initiated after September Cited in Civic Improvement Comm’n y. 
1, 1977, but any such act or proceeding Volpe, 459 F.2d 957 (4th Cir. 1972). 
pending on said date shall be brought to its 

conclusion as if this act continued in 

effect.” 


§ 113A-2. Purposes.—The purposes of this Article are: To declare a State 
policy which will encourage the wise, productive, and beneficial use of the natural 
resources of the State without.damage to the environment, maintain a healthy and 
pleasant environment, and preserve the natural beauty of the State; to encourage 
an educational program which will create a public awareness of our environment 


and its related programs; to require agencies of the State to consider and report | 
upon environmental aspects and consequences of their actions involving the © 


expenditure of public moneys; and to provide means to implement these purposes. 
(19/1) 6 12035028) 


§ 113A-3. Declaration of State environmental policy. — The General 
Assembly of North Carolina, recognizing the profound influence of man’s activity 
on the natural environment, and desiring, in its role as trustee for future genera- 
tions, to assure that an environment of high quality will be maintained for the 
health and well-being of all, declares that it shall be the continuing policy of the 
State of North Carolina to conserve and protect its natural resources and to create 
and maintain conditions under which man and nature can exist in productive 
harmony. Further, it shall be the policy of the State to seek, for all of its citizens, 
safe, healthful, productive and aesthetically pleasing surroundings; to attain the 
widest range of beneficial uses of the environment without degradation, risk to 
health or safety; and to preserve the important historic and cultural elements of 
our common inheritance. (1971, c. 1203, s. 3.) 


§ 113A-4. Cooperation of agencies; reports; availability of informa- 
tion.—The General Assembly authorizes and directs that, to the fullest extent pos- 
sible: 


(1) The policies, regulations, and public laws of this State shall be interpreted 
and administered in accordance with the policies set forth in this Ar- 
ticle ; and 

(2) Any State agency shall include in every recommendation or report on 
proposals for legislation and actions involving expenditure of public 
moneys for projects and programs significantly affecting the quality of 
the environment of this State, a detailed statement by the responsible 
official setting forth the following : 


a. The environmental impact of the proposed action ; 

b. Any significant adverse environmental effects which cannot be 
avoided should the proposal be implemented ; 

c. Mitigation measures proposed to minimize the impact ; 

d. Alternatives to the proposed action ; 

e. The relationship between the short-term uses of the environment 
involved in the proposed action and the maintenance and en- 
hancement of long-term productivity ; and 

f. Any irreversible and irretrievable environmental changes which 


would be involved in the proposed action should it be imple- 
mented. 


Prior to making any detailed statement, the responsible official shall 
consult with and obtain the comments of any agency which has either 
jurisdiction by law or special expertise with respect to any environ- 
mental impact involved. Copies of such detailed statement and such 
comments shall be made available to the Governor, to such agency or 
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agencies as he may designate, and to the appropriate multi-county 
regional agency as certified by the Director of the Department of Ad- 
ministration, shall be placed in the public file of the agency and shall 
accompany the proposal through the existing agency review processes. 
A copy of such detailed statement shall be made available to the pub- 
lic and to counties, municipalities, institutions and individuals, upon 
request. 


(3) The Governor, and any State agency charged with duties under this 
Article, may call upon any of the public institutions of higher education 
of this State for assistance in developing plans and procedures under 
this Article and in meeting the requirements of this Article, including 
without limitation any of the following units of the University of North 
Carolina: the Water Resources Research Institute, the Institute for 
Environmental Studies, the Triangle Universities Consortium on Air 
Pollution, the University Council on Marine Sciences, and the In- 
stitute of Government. (1971, c. 1203, s. 4.) 


§ 113A-5. Review of agency actions involving major adverse changes 
or conflicts.—Whenever, in the judgment of the responsible State official, the 
information obtained in preparing the statement indicates that a major adverse 
change in the environment, or conflicts concerning alternative uses of available 
natural resources, would result from a specific program, project or action, and 
that an appropriate alternative cannot be developed, such information shall be 
presented to the Governor for review and final decision by him or by such agency 
as he may designate, in the exercise of the powers of the Governor. (1971, c. 1203, 
s. 5.) 


§ 113A-6. Conformity of administrative procedures to State environ- 
mental policy.—All agencies of the State shall review their present statutory 
authority, administrative regulations, and current policies and procedures for 
the purpose of determining whether there are any deficiencies or inconsistencies 
therein which prohibit or hinder full compliance with the purposes and provisions 
of this Article and shall propose to the Governor not later than July 1, 1972, such 
measures as may be necessary to bring their authority, regulations, policies and 
procedures into conformity with the intent, purposes and procedures set forth in 
this Article. (1971, c. 1203, s. 6.) 


§ 113A-7. Other statutory obligations of agencies. — Nothing in this 
Article shall in any way affect nor detract from specific statutory obligations of 
any State agency 


(1) To comply with criteria or standards of environmental quality or to per- 
form other statutory obligations imposed upon it, 

(2) To coordinate or consult with any other State agency or federal agency, or 

(3) To act, or refrain from acting contingent upon the recommendations or 
certification of any other State agency or federal agency. (1971, c. 
1203-50 /.) 


§ 113A-8. Major development projects. — The governing bodies of all 
cities, counties, and towns acting individually, or collectively, are hereby autho- 
rized to require any special-purpose unit of government and private developer of 
a major development project to submit detailed statements, as defined in G.S. 
113A-4(2), of the impact of such projects. (1971, c. 1203, s. 8.) 


§ 113A-9. Definitions.—As used in this Article, unless the context indicates 
otherwise : 


(1) The term “major development project” shall include but is not limited 
to shopping centers, subdivisions and other housing developments, and 
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industrial and commercial projects, but shall not include any projects of 
less than two contiguous acres in extent. 

(2) The term “special-purpose unit of government’ includes any special dis- 
trict or public authority. 


(3) The term “State agency” includes every department, agency, institution, — 


public authority, board, commission, bureau, division, council, member 
of Council of State, or officer of the State government of the State of 
North Carolina, but does not include local governmental units or bodies 
such as cities, towns, other municipal corporations or political subdivi- 
sions of the State, county or city boards of education, other local special- 
purpose public districts, units or bodies of any kind, or private cor- 
porations created by act of the General Assembly, except in those 
instances where programs, projects and actions of local governmental 
units or bodies are subject to review, approval or licensing by State 
agencies in accordance with existing statutory authority, in which case 
local governmental units or bodies shall supply information which may 
be required by such State agencies for preparation of any environ- 
mental statement required by this Article. 

(4) The term responsible “State official,’ as used in this Article, shall mean 


| 
: 


| 


« 


| 


the Director, Commissioner, Secretary, Administrator or Chairman of © 


the State agency having primary statutory authority for specific pro- 
grams, projects or actions subject to this Article, or his authorized 
representative. (1971, c. 1203, s. 9.) 


§ 113A-10. Provisions supplemental.—The policies, obligations and pro- 
visions of this Article are supplementary to those set forth in existing authorizations 
of and statutory provisions applicable to State agencies and local governments. In 
those instances where a State agency is required to prepare an environmental state- 
ment, or comments thereon, under provisions of federal law, such statement or 
comments will meet the provisions of this Article. (1971, c. 1203, s. 10.) 


§§ 113A-11 to 113A-20: Reserved for future codification purposes. 


ARTICLE 2. 
Interstate Environmental Compact. 


§ 113A-21. Title.—This Article shall be known and cited as “The Interstate 
Environmental Compact Act of 1971.” (1971, c. 805, s. 1.) 


§ 113A-22. Purpose. — The General Assembly of North Carolina recog- 
nizes and declares : 


(1) The concern for the purity and life-giving qualities of our environment is 
of primary interest to every citizen of North Carolina and to all Ameri- 
cans. 

(2) The quality of our environment depends upon the management of the air, 
water, and land resources upon which our lives depend. 

(3) The ultimate responsibility for the health, safety, and welfare of the citi- 
zens of North Carolina rests upon the State government. 

(4) The environment of every state is affected with local, state, regional, and 
national interests since ecological systems cross state boundaries. 

(5) The discharge of this responsibility of environmental protection can be en- 
hanced by acting in concert and cooperation with other states and with 
the federal government. (1971, c. 805, s. 2.) 


§ 118A-23. Compact provisions.—The Interstate Environmental Com- 


pact is hereby enacted into law and entered into with all other jurisdictions legally 
joining herein in the form substantially as follows: 
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Article 1. Findings, Purposes and Reservations of Power. 


(1) Findings.—Signatory states hereby find and declare: 


(a) The environment of every state is affected with local, state, regional, and 
national interests and its protection, under appropriate arrangements 
for intergovernmental cooperation, are public purposes of the respec- 
tive signatories. 


(b) Certain environmental pollution problems transcend state boundaries and 
thereby become common to adjacent states requiring cooperative ef- 
forts. 


(c) The environment of each state is subject to the effective control of the 
signatories, and coordinated, cooperative or joint exercise of control 
measures is in their common interests. 


(2) Purposes.—The purposes of the signatories in enacting this compact are: 


(a) To assist and participate in the national environment protection programs 
as set forth in federal legislation; to promote intergovernmental co- 
operation for multi-state action relating to environmental protection 
through interstate agreements; and to encourage cooperative and co- 
ordinated environmental protection by the signatories and the federal 
government ; 

(b) To preserve and utilize the functions, powers, and duties of existing state 
agencies of government to the maximum extent possible consistent with 
the purposes of the compact. 


(3) Powers of the United States.——(a) Nothing contained in this compact shall 
impair, affect or extend the constitutional authority of the United States. (b) The 
signatories hereby recognize the power and right of the Congress of the United 
States at any time by any statute expressly enacted for that purpose to revise the 
terms and conditions of its content. 

(4) Powers of the States——Nothing contained in this compact shall impair or 
extend the constitutional authority of any signatory state, nor shall the police pow- 
ers of any signatory state be affected. 


Article 2. 
Short Title, Definitions, Purposes and Limitations. 


(1) Short Title—This compact shall be known and may be cited as the Inter- 
state Environmental Compact. 

(2) Definitions—For the purpose of this compact and of any supplemental or 
concurring legislation enacted pursuant or in relation hereto, except as may be 
otherwise required by the context: . 


(a) “State” shall mean any one of the 50 states of the United States of Amer- 
ica, the Commonwealth of Puerto Rico and the Territory of the Virgin 
Islands, but shall not include the District of Columbia. 

(b) “Interstate environment pollution” shall mean any pollution of a stream 
or body of water crossing or marking a state boundary, interstate 
air quality control region designated by an appropriate federal agency 
or solid waste collection and disposal district or program involving 
the jurisdiction or territories of more than one state. 

(c) “Government” shall mean the governments of the United States and the 
signatory states. 

(d) “Federal government” shall mean the government of the United States 
of America and any appropriate department, instrumentality, agency, 
commission, bureau, division, branch or other unit thereof, as the 
case may be, but shall not include the District of Columbia. 
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(e) “Signator” shall mean any state which enters into this compact and is 
a party thereto. 


Article 3. 
Intergovernmental Cooperation. 


(1) Agreements with the Federal Government and other Agencies.—Signatory 
states are hereby authorized jointly to participate in cooperative or joint under- 
takings for the protection of the interstate environment with the federal govern- 
ment or with any intergovernmental or interstate agencies. 


Article 4. 
Supplementary Agreements, Jurisdiction and Enforcement. 


(1) Signatories may enter into agreements for the purpose of controlling 1n- 
terstate environmental problems in accordance with applicable federal legislation 
and under terms and conditions as deemed appropriate by the agreeing states un- 
der paragraph (6) and paragraph (8) of this Article 4. 

(2) Recognition of Existing Nonenvironmental Intergovernmental Ar- 
rangements.—The signatories agree that existing federal-state, interstate or inter- 
governmental arrangements which are not primarily directed to environmental pro- 
tection purposes as defined herein are not affected by this compact. 


(3) Recognition of Existing Intergovernmental Agreements Directed to Envir- 
onmental Objectives.—All existing interstate compacts directly relating to environ- 
mental protection are hereby expressly recognized and nothing in this compact 
shall be construed to diminish or supersede the powers and functions of such ex- 
isting intergovernmental agreements and the organizations created by them. 

(4) Modification of Existing Commissions and Compacts.—Recognition here- 
in of multi-state commissions and compacts shall not be construed to limit directly 
or indirectly the creation of additional multi-state organizations or interstate com- 
pacts, nor to prevent termination, modification, extension, or supplementation of 
such multi-state organizations and interstate compacts recognized herein by the 
federal government or states party thereto. 

(5) Recognition of Future Multi-State Commissions and Interstate Compacts. 
—Nothing in this compact shall be construed to prevent signatories from enter- 
ing into multi-state organizations or other interstate compacts which do not con- 
flict with their obligations under this compact. 

(6) Supplementary Agreements.—Any two or more signatories may enter in- 
to supplementary agreements for joint, coordinated or mutual environmental man- 
agement activities relating to interstate pollution problems common to the ter- 
ritories of such states and for the establishment of common or joint regulation, 
management, services, agencies or facilities for such purposes or may designate 
an appropriate agency to act as their joint agency in regard thereto. No supple- 
mentary agreement shall be valid to the extent that it conflicts with the purposes 
of this compact and the creation of a joint agency by supplementary agreement 
shall not affect the privileges, powers, responsibilities or duties under this com- 
pact of signatories participating therein as embodied in this compact. 


(7) Execution of Supplementary Agreements and Effective Date—The Gov- 
ernor is authorized to enter into supplementary agreements for the State and his 
official signature shall render the agreement immediately binding upon the State; 
provided that: 

(a) The legislature of any signatory entering into such a supplementary 
agreement shall at any subsequent legislative session by concurrent 
resolution bring the supplementary agreement before it and by appro- 
priate legislative action approve, reverse, modify, or condition the 


agreement of that state. 
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(b) Nothing in this agreement shall be construed to limit the right of Con- 
gress by act of law expressly enacted for that purpose to disapprove 
or condition such a supplementary agreement. 


(8) Special Supplementary Agreements.—Signatories may enter into special 
supplementary agreements with the District of Columbia or foreign nations for the 
same purposes and with the same powers as under paragraph (6), Article 4, up- 
on the condition that such nonsignatory party accept the general obligations of 
signatories under this compact. Provided, that such special supplementary agree- 
ments shall become effective only after being consented to by the Congress. 

(9) Jurisdiction of Signatories Reserved—Nothing in this compact or in any 
| supplementary agreement thereunder shall be construed to restrict, relinquish or 
| be in derogation of, any power or authority constitutionally possessed by any sig- 
| natory within its jurisdiction. 
| (10) Complementary Legislation by Signatories—Signatories may enact such 
| additional legislation as may be deemed appropriate to enable its officers and gov- 
ernmental agencies to accomplish effectively the purposes of this compact and 
| supplementary agreements recognized or entered into under the terms of this Ar- 
| ticle. 

(11) Legal Rights of Signatories.—Nothing in this compact shall impair the 
exercise by any signatory of its legal rights or remedies established by the United 
States Constitution or any other laws of this nation. 


Article 5. Construction, Amendment, and Effective Date. 


(1) Construction.—It is the intent of the signatories that no provision of this 
compact or supplementary agreement entered into hereunder shall be construed as 
invalidating any provision of law of any signatory and that nothing in this com- 
pact shall be construed to modify or qualify the authority of any signatory to 
| enact or enforce environmental protection legislation within its jurisdiction. 

(2) Severability—The provisions of this compact or of agreements hereunder 
shall be severable and if any phrase, clause, sentence or provisions of this com- 
pact, or such an agreement is declared to be contrary to the constitutionality of 
the remainder of this compact or of any agreement and the applicabiliy thereof 
to any participating jurisdiction, agency, person or circumstance shall not be af- 
fected thereby and shall remain in full force and effect as to the remaining par- 
ticipating jurisdictions and in full force and effect as to the signatory affected as. 
to all severable matters. It is the intent of the signatories that the provisions of 
this compact shall be reasonably and liberally construed in the context of its pur- 
poses. 

(3) Amendments.—Amendments to this compact may be initiated by legisla- 
tive action of any signatory and become effective when concurred in by all signa- 
tories and approved by Congress. 

(4) Effective Date-——This compact shall become binding on a state when en- 
acted by it into law and such state shall thereafter become a signatory and party 
hereto with any and all states legally joining herein. (1971, c. 805, s. 3.) 


: §§ 113A-24 to 113A-29: Reserved for future codification purposes. 





ARTICLE 3. 
Natural and Scenic Rivers System. 


§ 113A-30. Short title —This Article shall be known and may be cited as 
the “Natural and Scenic Rivers Act of 1971.” (1971, c. 1167, s. 2.) 
Editor’s Note. — Session Laws 1971, c. Session Laws 1971, c. 1167, s. 11, con- 


1167, s. 12, makes this Article etfective tains a severability clause. 
July 1, 1971. 
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§ 113A-31. Declaration of policy.—The General Assembly finds that cer- 
tain rivers of North Carolina possess outstanding natural, scenic, educational, 
geological, recreational, historic, fish and wildlife, scientific and cultural values of 
great present and future benefit to the people. The General Assembly further 


finds as policy the necessity for a rational balance between the conduct of man | 
and the preservation of the natural beauty along the many rivers of the State. This — 
policy includes retaining the natural and scenic conditions in some of the State’s © 


valuable rivers by maintaining them in a free-flowing state and to protect their 


water quality and adjacent lands by retaining these natural and scenic condi- | 


tions. It is further declared that the preservation of certain rivers or segments of 
rivers in their natural and scenic condition constitutes a beneficial public pur- 


pose... 197), co l10/, s. 20} 


§ 113A-32. Declaration of purpose. — The purpose of this Article is to 
implement the policy as set out in G.S. 113A-31 by instituting a North Carolina 
natural and scenic rivers system, and by prescribing methods for inclusion of 
components to the system from time to time. (1971, c. 1167, s. 2.) 


§ 113A-33. Definitions.—As used in this Article, unless the context re- 
quires otherwise : 

(1) “Department” means the Department of Natural and Economic 
Resources. 

(2) “Free-flowing,” as applied to any river or section of a river, means 
existing or flowing in natural condition without substantial 
impoundment, diversion, straightening, rip-rapping, or other 
modification of the waterway. The existence of low dams, diversion 
works, and other minor structures at the time any river is proposed 
for inclusion in the North Carolina natural and scenic rivers system 
shall not automatically bar its consideration for such inclusion: 
Provided, that this shall not be construed to authorize, intend, or 
encourage future construction of such structures within components 
of the system. 

(3) “River” means a flowing body of water or estuary or a section, portion, 
or tributary thereof, including rivers, streams, creeks, runs, kills, 
rills, and small lakes. 

(4) “Road” means public or private highway, hard-surface road, dirt road, 
or railroad. 

(5) “Scenic easement” means a perpetual easement in land which (i) is held 
for the benefit of the people of North Carolina, (ii) is specifically 
enforceable by its holder or beneficiary, and (iii) limits or obligates the 
holder of the servient estate, his heirs, and assigns with respect to 
their use and management of the land and activities conducted 
thereon. The object of such limitations and obligations is the 
maintenance or enhancement of the natural beauty of the land in 
ea or of the areas affected by it. (1971, c. 1167, s. 2; 1973, c. 1262, 
s. 86. 

Editor’s Note. — The 1973 amendment, “Department of Conservation and 
effective July 1, 1974, substituted “Department Development” in subdivision (1). 
of Natural and Economic Resources’ for 


_§ 113A-34. Types of scenic rivers. — The following types of rivers are 
eligible for inclusion in the North Carolina natural and scenic rivers system: 


Class I. Natural river areas. Those free-flowing rivers or segments of rivers 
and adjacent lands existing in a natural condition. Those rivers or segments of 
rivers that are free of man-made impoundments and generally inaccessible except 
by trail, with the lands within the boundaries essentially primitive and the waters 
essentially unpolluted. These represent vestiges of primitive America. 
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Class II. Scenic river areas. Those rivers or segments of rivers that are largely 
free of impoundments, with the lands within the boundaries largely primitive and 
largely undeveloped, but accessible in places by roads. (1971, c. 1167, s. 2.) 


§ 113A-35. Criteria for system.—For the inclusion of any river or seg- 
| ment of river in the natural and scenic rivers system, the following criteria must 
be present : 


(1) River segment length—must be no less than one mile. 

(2) Boundaries — of the system shall be the visual horizon or such distance 
from each shoreline as may be determined to be necessary by the 
Secretary, but shall not be less than 20 feet. Provided, that this shall 
not be construed to authorize the Secretary to acquire, except by 
donation or gift, more than 320 acres of land per mile for inclusion 
within the boundaries. 

(3) Water quality — shall not be less than that required for Class ‘‘C”’ 
waters as established by the North Carolina Environmental 
Management Commission. 

(4) Water flow—shall be sufficient to assure a continuous flow and shall 
not be subjected to withdrawal or regulation to the extent of 
substantially altering the natural ecology of the stream. 

(5) Public access — shall be limited, but may be permitted to the extent 
deemed proper by the Secretary, and in keeping with the property 
interest acquired by the Department and the purpose of this Article. 
Oho Ca LO seas elo 57 Collec OAess ae Enon 

Editor’s Note. — The 1973 amendment, “Environmental Management Commission” for 
effective July 1, 1974, substituted “Secretary” “Board of Water and Air Resources’ in 
for “Director” in subdivisions (2) and (5) and_ subdivision (3). 


§ 113A-35.1. Components of system. — That segment of the New River which 
extends from the confluence of the north and south forks of the New River in Ashe 
County through Ashe and Alleghany Counties to the Virginia line shall be a scenic 
river area and shall be included in the North Carolina Natural and Scenic Rivers 
System. (1973, c. 879.) | 


§ 113A-36. Administrative agency; federal grants; additions to the 
system; regulations. — (a) The Department of Natural and Economic 
Resources is the agency of the State of North Carolina with the duties and 
responsibilities to administer and control the North Carolina natural and scenic 
rivers system. 

(b) The Department shall be the agency of the State with the authority to 
accept federal grants of assistance in planning, developing (which would include 
the acquisition of land or an interest in land), and administrating the natural and 
scenic rivers system. 

(c) The Secretary of the Department shall study and from time to time submit 
to the Governor and to the General Assembly proposals for the additions to the 
system of rivers and segments of rivers which, in his judgment, fall within one 
or more of the categories set out in G.S. 113A-34. Each proposal shall specify 
the category of the proposed addition and shall be accompanied by a detailed 
report of the facts which, in the Secretary’s judgment, makes the area a worthy 
addition to the system. 

Before submitting any proposal to the Governor or the General Assembly for 
the addition to the system of a river or segment of a river, the Secretary or his 
authorized representative, shall hold a public hearing in the county or counties 
where said river or segment of river is situated. Notice of such public hearing 
Shall be given by publishing a notice once each week for two consecutive weeks 
in a newspaper having general circulation in the county where said hearing is 
to be held, the second of said notices appearing not less than 10 days before said 
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hearing. Any person attending said hearing shall be given an opportunity to be 
heard. Notwithstanding the provisions of the foregoing, no public hearing shall 
be required with respect to a river bounded solely by the property of one owner, 
who consents in writing to the addition of such river to the system. 


The Department shall also conduct an investigation on the feasibility of the | 


inclusion of a river or a segment of river within the system and file a written 
report with the Governor when submitting a proposal. 


The Department shall also, before submitting such a proposal to the Governor 
or the General Assembly, notify in writing the owner, lessee, or tenant of any © 


lands adjoining said river or segment of river of its intention to make such 


proposal. In the event the ee after due diligence, is unable to | 


determine the owner or lessee of any such land, the Department may publish 


a notice for four successive weeks in a newspaper having general circulation © 


in the county where the land is situated of its intention to make a proposal to 
the Governor or General Assembly for the addition of a river or segment of river 
to the system. 


(d) The Department of Natural and Economic Resources may establish — 


reasonable regulations for the purpose of carrying out the provisions of this 
Artieless(lO Tie. BiG Wee 971 3,0.c. | 91de.¢.1262,.ss.)28,,86:) 


§ 113A-39 | 





Editor’s Note. — The first 1973 amendment, 
effective July 1, 1974, added the second, third 
and fourth paragraphs of subsection (c). 

The second 1973 amendment, effective July 
1, 1974, substituted “Department of Natural 


Conservation and Development” in subsection 
(a) and for “Board of Conservation and 
Development” in subsection (d) and substituted 


“Secretary” for “Director” and “‘Secretary’s 


for “‘Director’s” in subsection (¢). 


and Economic Resources”’ for “Department of 


§ 113A-37. Raising the status of an area. — Whenever in the judgment © 


of the Secretary of the Department a scenic river segment has been sufficiently 
restored and enhanced in its natural scenic and recreational qualities, such 
segment may be reclassified with the approval of the Department, to a natural 
river area status and thereafter administered accordingly. (1971, c. 1167, s. 2; 
19135. Ce lZ62 8s. 25,.50.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “‘Secretary”’ 
for ‘Director’ near the beginning of the 


§ 113A-38. Land acquisition. — (a) The Department of Administration is 
authorized to acquire for the Department of Natural and Economic Resources, 
within the boundaries of a river or segment of river as set out in G.S. 113A-35 
on behalf of the State of North Carolina, lands in fee title or a lesser interest 
in land, preferably “scenic easements.”’ Acquisition of land or interest therein 
may be by donation, purchase with donated or appropriated funds, exchange or 
otherwise. 

(b) The Department of Administration in acquiring real property or a prop- 
erty interest therein as set out in this Article shall have and may exercise the 
power of eminent domain in accordance with the provisions of Article 2, Chapter 
40, of the General Statutes, as amended. (1971, c. 1167, s. 2; 1978, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, ‘Department of Conservation and 
effective July 1, 1974, substituted “Department Development” in subsection (a). 
of Natural and Economic Resources’’ for 


the end of the section. 


§ 113A-39. Claim and allowance of charitable deduction for contri- 
bution or gift of easement.—The contribution or donation of a “scenic ease- 
ment,” right-of-way or any other easement or interest in land to the State of 
North Carolina, as provided in this Article, shall be deemed a contribution to the 
State of North Carolina within the provisions of G.S. 105-130.9 and G.S. 105- 
147(16). The value of the contribution or donation shall be the fair market value 
of the easement or other interest in land when the contribution or donation is 
made. (1971, c. 1167, s. 2.) | 
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§ 113A-40. Component as part of State park, wildlife refuge, etc.— 
Any component of the State natural and scenic rivers system that is or shall be- 
come a part of any State park, wildlife refuge, or state-owned area shall be sub- 
ject to the provisions of this Article and the Articles under which the other areas 
may be administered, and in the case of conflict between the provisions of these 
Articles the more restrictive provisions shall apply. (1971, c. 1167, s. 2.) 


§ 113A-41. Component as part of national wild and scenic river 
system. — Nothing in this Article shall preclude a river or segment of a river 
from becoming part of the national wild and scenic river system. The Secretary 
of the Department is directed to encourage and assist any federal studies for 
the inclusion of North Carolina rivers in the national system. The Secretary may 
enter into cooperative agreements for joint federal-state administration of a 
North Carolina river or segment of river: Provided, that such agreements 
relating to water and land use are not less restrictive than the requirements of 
Mite ATCO 107 bel on See 1 Oye G27. Ss 80.) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted ‘‘Secretary”’ 
for “Director” in two places. 


§ 113A-42. Violations. — (a) Civil Action. — Whoever violates, fails, 
neglects or refuses to obey any provision of this Article or regulation or order 
of the Secretary of Natural and Economic Resources may be compelled to 
comply with or obey the same by injunction, mandamus, or other appropriate 
remedy. 

(b) Penalties. — Whoever violates, fails, neglects or refuses to obey any 
provision of this Article or regulation or order of the Secretary of Natural and 
Economic Resources is guilty of a misdemeanor and may be punished by a fine 
of not more than fifty dollars ($50.00) for each violation, and each day such 
person shall fail to comply, where feasible, after having been officially notified 
by the Department shall constitute a separate offense subject to the foregoing 
penalty. (1971, c. 1167, s. 2; 1973, c. 1262, s. 86.) 

Editor’s Note. — The 1973 amendment, “Director of the Department of Conservation 
effective July 1, 1974, substituted ‘Secretary of | and Development” in subsections (a) and (b). 
Natural and Economic’ Resources’ for 


§ 113A-43. Authorization of advances.—The Department of Administra- 
tion is hereby authorized to advance from land-purchase appropriations necessary 
amounts for the purchase of land in those cases where reimbursement will be 
later effected by the Bureau of Outdoor Recreation of the United States Depart- 
ment of the Interior. (1971, c. 1167, s. 2.) 


§§ 113A-44 to 113A-49: Reserved for future codification purposes. 


ARTICLE 4. 
Sedimentation Pollution Control Act of 1973. 


§ 113A-50. Short title.—This Article shall be known as and may be cited 
as the ‘Sedimentation Pollution Control Act of 1973.” (1973, c. 392, s. 1.) 


Editor's Note.—Session Laws 1973, c. Session Laws 1973, c. 392, s. 18, contains 
392, s. 20, makes the act effective July 1, a severability clause. 
1973. 


§ 113A-51. Preamble.—The sedimentation of streams, lakes and other 
waters of this State constitutes a major pollution problem. Sedimentation occurs 
from the erosion or depositing of soil and other materials into the waters, princi- 
pally from construction sites and road maintenance. The continued development of 
this State will result in an intensification of pollution through sedimentation unless 
timely and appropriate action is taken. Control of erosion and sedimentation is 
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deemed vital to the public interest and necessary to the public health and welfare, and 
expenditures of funds for erosion and sedimentation control programs shall be 
deemed for a public purpose. It is the purpose of this Article to provide for the 
creation, administration, and enforcement of a program and for the adoption of 
minimal mandatory standards which will permit development of this State to con- 
tinue with the least detrimental effects from pollution by sedimentation. (1973, c. 
SoeAsa ce 


§ 113A-52. Definitions.—As used in this Article, unless the context other- 
wise requires : 


(1) Repealed by Session Laws 1973, c. 1417, s. 1. 

(2) “Commission” means the North Carolina Sedimentation Control 
Commission. 

(3) “Department” means the North Carolina Department of Natural and 
Economic Resources. 

(4) “District” means any Soil and Water Conservation District created 
pursuant to Chapter 139, North Carolina General Statutes. 

(5) “Erosion” means the wearing away of land surface by the action of 
wind, water, gravity, or any combination thereof. 

(6) ‘““Land-disturbing activity” means any use of the land by any person in 
residential, industrial, educational, institutional or commercial 
development, highway and road construction and maintenance that 
results in a change in the natural cover or topography and that may 
cause or contribute to sedimentation. This Article shall not apply to the 
following land-disturbing activities: 

a. Those undertaken on agricultural land for the production of plants 
and animals useful to man, including but not limited to: forages 
and sod crops, grains and feed crops, tobacco, cotton, and peanuts; 
dairy animals and dairy products; poultry and poultry products; 
livestock, including beef cattle, sheep, swine, horses, ponies, mules 
or goats, including the breeding and grazing of any or all such 
animals; bees and apiary products; fur animals; and 

b. Those undertaken on forest land for the production and harvesting 
of timber and timber products. 

c. Activities undertaken by persons as defined in G.S. 113A-52(8) who 
are otherwise regulated by the provisions of G.S. 74-46 through 
G.S. 74-68, the Mining Act of 1971. 

(7) “Local government” means any county, incorporated village, town, or 
city, or any combination of counties, incorporated villages, towns, and 
cities, acting through a joint program pursuant to the provisions of 
this Article. 

(8) “Person” means any individual, partnership, firm, association, joint 
venture, public or private corporation, trust, estate, commission, 
board, public or private institution, utility, cooperative, interstate 
body, or other legal entity. 

(9) “Secretary” means the Secretary of the Department of Natural and 
Economic Resources. 

(10) “Sediment” means solid particulate matter, both mineral and organic, 
that has been or is being transported by water, air, gravity, or ice 
from its site of origin. 

(11) “Working days” means days exclusive of Saturday and Sunday during 
which weather conditions permit land-disturbing activity to be 
undertaken. (1973, c. 392, s. 3; c. 1417, s. 1.) 


Editor’s Note. — The 1973 amendment _ substituted “any person” for “man,” inserted 
repealed subdivision (1), defining “angle of “educational, institutional” and deleted ‘‘and” 
repose for saturated soil conditions,’ preceding “highway” in the first sentence of 
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subdivision (6), substituted “or is being in suspension in water’ at the end of 
transported by water, air, gravity, or ice’ for subdivision (10). 
“moved” in subdivision (10) and deleted “‘and is 


§ 113A-53: Repealed by Session Laws 1973, c. 1262, s. 41, effective July 1, 
1974. 

Cross References. — For this section as_ organization of the Sedimentation Control 
amended by Session Laws 1978, c. 1417, s.2, see Commission, see §§ 143B-298, 143B-299. 
the note to § 143B-299. As to creation and 


§ 113A-54. Powers and duties of the Commission.—(a) The Commis- 
sion shall, in cooperation with the Secretary of the Department of Transportation 
and Highway Safety and other appropriate State and federal agencies, develop, 
promulgate, publicize, and administer a comprehensive State erosion and sedimen- 
tation control program. 

(b) To implement this program the Commission shall develop and adopt on 
or betore July 1, 1974, rules and regulations for the control of erosion and sedi- 
mentation resulting from land-disturbing activities, which rules and regulations 
may be revised from time to time as may be necessary. Prior to the adoption or 
revision by the Commission of any rules or regulations authorized by this sec- 
tion, it shall conduct one or more public hearings with respect to such proposed 
action in accordance with the following procedures: 


(1) Notice of any hearing shall be given not less than 60 days before the 
date of the hearing and shall state the date, time, and place of hearing, 
the subject of the hearing, and the action that the Commission proposes 
to take. The notice shall either include details of the proposed action, 
or where the proposed action is too lengthy for publication, as herein- 
after provided for, the notice shall specify that copies of the detailed 
proposed action can be obtained upon request from the Commission. 


(2) Any such notice shall be published at least once a week for three consecu- 
tive weeks in a newspaper of general circulation in the eastern, western 
and central regions of the State. 

(3) Any person desiring to be heard at any public hearing shall give notice 
thereof in writing to the Commission on or before the date set for the 
hearing. The Commission is authorized to set reasonable time limits 
for the oral presentation of views by any one person at any public hear- 
ing. The Commission shall permit anyone who so desires to file a writ- 
ten argument or other statement with it in relation to any proposed ac- 
tion at any time within 30 days following the conclusion of any public 
hearing or within any additional time as it may allow by notice given 
as prescribed in this section. 


When the Commission has completed hearings and considered the submitted evi- 
dence and arguments with respect to any proposed action pursuant to this section, 
it shall adopt its final action with respect thereto and shall publish such final ac- 
tion as part of the official regulations of the Department. 


(c) The rules and regulations adopted pursuant to G.S. 113A-54(b) for carry- 
ing out the erosion ai:d sedimentation control program shall: 


(1) Be based upon relevant physical and developn.ental information con- 
cerning the watershed and drainage basins of the State, including, but 
not limited to, data relating to land use, soils, hydrology, geology, grad- 
ing, ground cover, size of land area being disturbed, proximate water 
bodies and their characteristics, transportation, and public facilities and 
SEIVICES ; 

(2) Include such survey of lands and waters as may be deemed appropriate 
by the Commission or required by any applicable laws to identify 
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those areas, including multijurisdictional and watershed areas, with 
critical erosion and sedimentation problems ; and 


(3) Contain conservation standards for various types of soils and land uses, 
which standards shall include criteria and alternative techniques and 
methods for the control of erosion and sediment resulting from land- 
disturbing activities. 


(d) In implementing the erosion and sedimentation control program, the Com- 
mission is authorized and directed to: 


(1) Assist and encourage local governments in developing erosion and sedi- 
ment control programs and as part of such assistance to develop a model 
local erosion control ordinance, and approve, approve as modified, 
or disapprove local plans submitted to it pursuant to G.S. 113A-60; 


(2) Assist and encourage other State agencies in developing erosion and 
sedimentation control programs to be administered in their jurisdic- 
tions, and to approve, approve as modified, or disapprove such pro- 
grams submitted pursuant to G.S. 113A-56 and from time to time re- 
view such programs for compliance with regulations issued by the Com- 
mission and for adequate enforcement; and to require at its discretion, 
submission of erosion control plans by those responsible for initiating 
land-disturbing activities for approval prior to commencement of said 
activities ; 

(3) Develop recommended methods of control of sedimentation and prepare 
and make available for distribution publications and other materials 
dealing with sedimentation control techniques appropriate for use by 
persons engaged in land-disturbing activities, general educational ma- 
terials on erosion and sedimentation control, and instructional mate- 
rials for persons involved in the enforcement of erosion control regu- 
lations, ordinances, and plans. 


(e) To assist it in developing the erosion and sedimentation control program re- 
quired by this Article, the Commission is authorized to appoint an advisory commit- 
tee consisting of technical experts in the fields of water resources, soil science, engi- 
neering, and landscape architecture. 


(f) All rules and regulations of the Commission promulgated pursuant to this 
Article shall be incorporated either in the Secretary’s official regulations or his 
rules of procedure. All such rules and regulations shall upon adoption be printed 
and a duly certified copy thereof shall be filed with the Secretary of State and 
with the several clerks of court of the counties of the State as required by G.S. 
148-195 through 143-198.1. Copies shall at all times be kept at the office of the 
Secretary in sufficient numbers to satisfy all reasonable requests therefor. The 
Secretary shall codify the regulations and rules promulgated under this Article 
and shall from time to time revise and bring up to date such codifications. Except 
for those activities enumerated in G.S. 118A-56 over which the Commission has 
exclusive jurisdiction, the Commission shall in no event require approval prior 
ay the commencement of land-disturbing activity. (1973, c. 392, s. 5; c. 1417, s. 
6. 

Editor’s Note. — The 1973 amendment 
added the last sentence of subsection (f). 


§ 113A-55. Authority of the Secretary. — The sedimentation control 
program developed by the Commission shall be administered by the Secretary 
under the direction of the Commission. To this end the Secretary is authorized 
and directed to employ, with the approval of the Commission, the necessary 
clerical, technical, and administrative personnel, and to assign tasks to the 
various divisions of the Department for the purpose of implementing this 
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Article. The Secretary is authorized to bring enforcement actions pursuant to 
G.S. 113A-64 and G.S. 118A-65. (1978, c. 392, s. 6; c. 1417, s. 3.) 
Editor’s Note. — The 1973 amendment 
deleted ‘‘as chairman of the Commission” 
following “Secretary” in the last sentence. 


§ 113A-56. Jurisdiction of the Commission. — (a) The Commission shall 
have jurisdiction, to the exclusion of local governments, for the purpose of 
promulgating regulations concerning land-disturbing activities that are: 

(1) Conducted by the State; 

(2) Conducted by the United States; 

(3) Conducted by persons having the power of eminent domain; 
(4) Conducted by local governments; 

(5) Licensed by the State or the United States; or 

(6) Funded in whole or in part by the State or the United States. 


(b) The Commission may delegate the jurisdiction conferred by G.S. 113A- 
56(a), in whole or in part, to any other State agency that has submitted an ero- 
sion control program to be administered by it, if such program has been approved 
by the Commission as being in conformity with the general State program. 

(c) The Commission shall have concurrent jurisdiction with local governments 
over all other land-disturbing activities. (1973, c. 392, s. 7; c. 1417, s. 4.) 


Editor’s Note. — The 1973 amendment substituted “Funded” for ‘Financed’ in 
inserted “the State or’ in subdivision (5), and subdivision (6) of subsection (a). 


§ 113A-57. Mandatory standards for land-disturbing activity.—No 
land-disturbing activity subject to this Article shall be undertaken except in ac- 
cordance with the following mandatory requirements: 


(1) No land-disturbing activity shall be permitted in proximity to a lake or 
natural watercourse unless a buffer zone is provided along the margin 
of the watercourse of sufficient width to confine visible siltation within 
the twenty-five percent (25%) of the buffer zone nearer the land- 
disturbing activity, provided, that this subdivision (1) shall not apply 
to a land-disturbing activity in connection with the construction of 
facilities to be located on, over, or under a lake or natural watercourse. 


(2) The angle for graded slopes and fills shall be no greater than the angle 
which can be retained by vegetative cover or other adequate ero- 
sion-control devices or structures. In any event, slopes left exposed 
will, within 30 working days of completion of any phase of grad- 
ing, be planted or otherwise provided with ground cover, devices, or 
structures sufficient to restrain erosion. 

(3) Whenever land-disturbing activity is undertaken on a tract comprising 
more than one acre, if more than one contiguous acre is uncovered, a 
ground cover sufficient to restrain erosion must be planted or other- 
wise provided within 30 working days on that portion of the tract up- 
on which further active construction is not being undertaken, provided, 
that this subdivision (3) shall not apply to cleared land forming the 
basin of a reservoir later to be inundated. (1973, c. 392, s. 8; c. 1417, 
Sist)-) 

Editor’s Note. — The 1973 amendment preceding “ground cover’ and _ inserted 
rewrote the first sentence of subdivision (2) and ‘devices, or structures” in the second sentence 
substituted “‘slopes’’ for “soil,” deleted “a” of subdivision (2). 


§ 113A-58. Enforcement authority of the Commission. — In imple- 
menting the provisions of this Article the Commission is authorized and directed 


(1) Inspect or cause to be inspected the sites of land-disturbing activities to 
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determine whether applicable laws, regulations or erosion control plans 
are being complied with; 
(2) Make requests, or delegate to the Secretary authority to make requests, 


of the Attorney General or solicitors for prosecutions of violations of 
this Article. (1973, c. 392, s. 9.) 


§ 113A-59. Educational activities.—The Commission in conjunction with 
the soil and water conservation districts, the North Carolina Agricultural Exten- 
sion Service, and other appropriate State and federal agencies shall conduct edu- 
cational programs in erosion and sedimentation control, such programs to be di- 
rected towards State and local governmental officials, persons engaged in land- 
disturbing activities, and interested citizen groups. (1973, c. 392, s. 10.) 


§ 113A-60. Local erosion control programs.—(a) Any local govern- 
ment may submit to the Commission for its approval an erosion and sediment 
control program for its jurisdiction, and to this end local governments are autho- 
rized to adopt ordinances, rules and regulations necessary to establish and enforce 
such control programs, and they are authorized to create or designate agencies or 
subdivisions of local government to administer and enforce the programs. Two 
or more units of local government are authorized to establish a joint program and 
to enter into such agreements as are necessary for the proper administration and 
enforcement of such program. The resolutions establishing any joint program 
must be duly recorded in the minutes of the governing body of each unit of local 
government participating in the program, and a certified copy of each resolution 
must be filed with the Commission. 


(b) The Commission shall review each program submitted and within 90 days 


of receipt thereof shall notify the local government submitting the program that 
it has been approved, approved with modifications, or disapproved. The Com- 
mission shall only approve a program upon determining that its standards equal 
or exceed those of the model local erosion control ordinance developed in accor- 
dance with G.S. 113A-54(d) (1). 


(c) If the Commission determines that any local government is failing to ad- 
minister or enforce an approved erosion and sediment control program, it shall 
notify the local government in writing and shall specify the deficiencies of ad- 
ministration and enforcement. If the local government has not taken corrective 
action within 30 days of receipt of notification from the Commission, the Com- 
mission shall assume enforcement of the program until such time as the local 
government indicates its willingness and ability to resume administration and en- 
forcement of the program. (1973, c. 392, s. 11.) 


§ 113A-61. Approval of plans.—(a) Each local government’s erosion 
and sediment control program shall require that for those land-disturbing activi- 
ties requiring prior approval of an erosion control plan, such plan shall be sub- 
mitted to the appropriate soi! and water conservation district at the same time it 
is submitted to the local government for approval. The soil and water conservation 
district or districts, within 20 days after receipt of the proposed plan, or within 
such additional time as may be prescribed by the local government, shall review 
the plan and submit its comments and recommendations to the local government. 
Failure of the soil and water conservation district to submit its comments and 
recommendations within 20 days or within the prescribed additional time shall 
not delay final action on the proposed plan by the local government. 

(b) Local governments shall review each erosion control plan submitted to 
them and within 30 days of receipt thereof shall notify the person submitting the 
plan that it has been approved, approved with modifications, or disapproved. A 
local government shall only approve a plan upon determining that it complies with 
all applicable State and local regulations for erosion and sediment control. 


(c) The disapproval or modification of any proposed erosion control plan by 
380 


: 
: 
: 
: 





§ 118A-62 1974 CUMULATIVE SUPPLEMENT § 113A-64 


a local government shall entitle the person submitting the plan to a public hear- 
ing if such person submits written demand for a hearing within 15 days after 
receipt of written notice of the disapproval or modification. The hearings shall 
be conducted pursuant to procedures adopted by the local government. Judicial 
review of the final action of the local government on the proposed plan may be 
had in the superior court of the county in which the local government is situated. 

(d) With respect to approved plans for erosion control in connection with 
land-disturbing activities, the approving authority, either the Commission or 
a local government, shall provide for periodic inspections of the land-disturbing 
_ activity to insure compliance with the approved plan, and to determine whether 
the measures required in the plan are effective in controlling erosion and sedi- 
ment resulting from the land-disturbing activities. Notice of such right of in- 
spection shall be included in the certificate of approval for the plan. If the ap- 
proving authority determines that the person engaged in the land-disturbing ac- 
tivities has failed to comply with the plan, the authority shall immediately serve 
upon that person by registered mail a notice to comply. The notice shall set forth 
the measures needed to come into compliance with the plan and shall state the 
time within which such measures must be completed. If the person engaged in 
the land-disturbing activities fails to comply within the time specified, he shall be 
deemed in violation of this Article. (1973, c. 392, s. 12.) 


§ 113A-62. Cooperation with the United States.—The Commission is 
authorized to cooperate and enter into agreements with any agency of the United 
_ States Government in connection with plans for erosion control with respect to 
land-disturbing activities on lands that are under the jurisdiction of such agency. 


(1973, c. 392, s. 13.) 


§ 113A-63. Financial and other assistance.—The Commission and 
local governments are authorized to receive from federal, State, and other public 
and private sources financial, technical, and other assistance for use in accom- 
plishing the purposes of this Article. (1973, c. 392, s. 14.) 


§ 113A-64. Penalties.—(a) Civil Penalties—(1) Any person who vio- 
lates any of the provisions of this Article or any ordinance, rule, regu- 
lation, or order adopted or issued pursuant to this Article by the 
Commission or by a local government, or who initiates or continues 
a land-disturbing activity for which an erosion control plan is required 
except in accordance with the terms, conditions, and provisions of an 
approved plan, shall be subject to a civil penalty of not more than one 
hundred dollars ($100.00). No penalty shall be assessed until the 
person alleged to be in violation has been notified of the violation. 
Each day of a continuing violation shall constitute a separate viola- 


tion under G.S. 113A-64(a) (1). 


(2) The Secretary, for violations under the Commission’s jurisdiction, or 
the governing body of any local government having jurisdiction, shall 
determine the amount of the civil penalty to be assessed under G.S. 
113A-64(a) and shall make written demand for payment upon the 
person responsible for the violation, and shall set forth in detail the 
violation for which the penalty has been invoked. If payment is not 
received or equitable settlement reached within 60 days after demand 
for payment is made, the Secretary shall refer the matter to the 
Attorney General for the institution of a civil action in the name of 
the State in the superior court of the county in which the violation is 
alleged to have occurred to recover the amount of the penalty, and 
local governments shall refer such matters to their respective attor- 
neys for the institution of a civil action in the name of the local gov- 
ernment in the appropriate division of the General Court of Justice 
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of the county in which the violation is alleged to have occurred for 
recovery of the penalty. Any sums recovered shall be used to carry 
out the purposes and requirements of this Article. 


(b) Criminal Penalties—Any person who knowingly or willfully violates any 
provision of this Article or any ordinance, rule, regulation, or order duly adopted 
or issued by the Commission or a local government, or who knowingly or will- 
fully initiates or continues a land-disturbing activity for which an erosion control 
plan is required, except in accordance with the terms, conditions, and provisions 
of an approved plan, shall be guilty of a misdemeanor punishable by imprison- 
ment not to exceed 90 days, or by a fine not to exceed five thousand dollars 
($5,000), or by both, in the discretion of the court. (1973, c. 392, s. 15.) 


§ 113A-65. Injunctive relief.—(a) Violation of State Program.—When- 
ever the Secretary has reasonable cause to believe that any person is violating 
or is threatening to violate the requirements of this Article he may, either before 
or after the institution of any other action or proceeding authorized by this Arti- 
cle, institute a civil action for injunctive relief to restrain the violation or threat- 
ened violation. The action shall be brought in the superior court of the county 
in which the violation or threatened violation is occurring or about to occur, 
and shall be in the name of the State upon the relation of the Secretary. 


(b) Violation of Local Program.—Whenever the governing body of a local 
government having jurisdiction has reasonable cause to believe that any person 
is violating or is threatening to violate any ordinance, rule, regulation, or order 
adopted or issued by the local government pursuant to this Article, or any term, 
condition or provision of an erosion control plan over which it has jurisdiction, 
may, either before or after the institution of any other action or proceeding au- 
thorized by this Article, institute a civil action in the name of the local govern- 
ment for injunctive relief to restrain the violation or threatened violation. The 
action shall be brought in the superior court of the county in which the violation 
is occurring or is threatened. 


(c) Upon determination by a court that an alleged violation is occurring or is 
threatened, it shall enter such orders or judgments as are necessary to abate 
the violation or to prevent the threatened violation. The institution of an action 
for injunctive relief under subsections (a) or (b) of this section shall not relieve 
any party to such proceeding from any civil or criminal penalty prescribed for 
violations of this Article. (1973, c. 392, s. 16.) 


§ 113A-66. Civil relief.—(a) Any person injured by a violation of this 
Article or any ordinance, rule, regulation, or order duly adopted by the Secre- 
tary or a local government, or by the initiation or continuation of a land-disturbing 
activity for which an erosion control plan is required other than in accordance 
with the terms, conditions, and provisions of an approved plan, may bring a civil 
action against the person alleged to be in violation (including the State and any 
local government). The action may seek: 


(1) Injunctive relief; 

(2) An order enforcing the law, rule, regulation, ordinance, order or erosion 
control plan violated; or 

(3) Damages caused by the violation; or 

(4) Both damages and injunctive relief; or 

(5) Both damages and an enforcement order. 


If the amount of actual damages as found by the court or jury in suits brought 
under this subsection is five hundred dollars ($500.00) or less, the plaintiff shall 
be awarded double the amount of actual damages; if the amount of actual dam- 
ages as found by the court or jury is greater than five hundred dollars ($500.00), 
the plaintiff shall receive damages in the amount so found. 
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(b) Civil actions under this section shall be brought in the superior court of 
the county in which the alleged violations occurred. 

(c) The court, in issuing any final order in any action brought pursuant to 
this section may award costs of litigation (including reasonable attorney and 
expert witness fees) to any party, whenever it determines that such an award 
is appropriate. The court may, if a temporary restraining order or preliminary 
injunction is sought, require the filing of a bond or equivalent security, the amount 
of such bond or security to be determined by the court. 

(d) Nothing in this section shall restrict any right which any person (or class 


of persons) may have under any statute or common law to seek injunctive or other 
Pelief. (1973;.c::392, s: 17.) 


§§ 113A-67 to 113A-71: Reserved for future codification purposes. 


“ARTICLE 5. 
North Carolina Appalachian Trails System Act. 


§ 113A-72. Short title.—This Article may be cited as the North Carolina 
Appalachian Trails System Act. (1973, c. 545, s. 1.) 


§ 113A-73. Policy and purpose.—(a) In order to provide for the ever- 
increasing outdoor recreation needs of an expanded population and in order to 
promote public access to, travel within, and enjoyment and appreciation of the 
open-air, outdoor areas of the State, the Appalachian Trail should be protected in 
North Carolina as a segment of the National Scenic Trails System. 

(b) The purpose of this Article is to provide the means for attaining these ob- 
jectives by instituting a North Carolina Appalachian Trail System, designating the 
Appalachian Trail lying or located in the North Carolina Counties of Avery, 
Mitchell, Yancey, Madison, Haywood, Swain, Graham, Macon, and Clay, as de- 
fined in the Federal Register of the National Trails Act as the basic component 
of that system, and by prescribing the methods by which, and standards according 
to which, additional connecting trails may be added to the system. (1973, c. 545, 
s. 2.) 


§ 113A-74. Appalachian Trails System; connecting or side trails; 
coordination with the National Trails System Act. — Connecting or side 
trails may be established, designated and marked as components of the Appalachian 
Trail System by the Department of Natural and Economic Resources in consulta- 
tion with the federal agencies charged with the responsibility for the administra- 
tion and management of the Appalachian Trail in North Carolina. Criteria and 
standards of establishment will coincide with those set forth in the National Trails 
System Act (PL, 90-543). (1973, c. 545, s. 3.) 


§ 113A-75. Assistance under this Article with the National Trails 
System Act (PL 90-543).—(a) The Department of Administration in cooper- 
ation with other appropriate state departments shall consult with the federal agen- 
cies charged with the administration of the Appalachian Trail in North Carolina and 
develop a mutually agreeable plan for the orderly and coordinated acquisition of 
Appalachian Trail right-of-way and the associated tracts, as needed, to provide 
a suitable environment for the Appalachian Trail in North Carolina. 

(b) The Department of Natural and Economic Resources and the federal agen- 
cies charged with the responsibility of the administration of the Appalachian Trail 
in North Carolina shall give due consideration to the conservation of the environ- 
ment of the Appalachian Trail and, in accordance with the National Trails System 
Act, may obtain advice and assistance from local governments, Carolina Mountain 
Club, Nantahala Hiking Club, Piedmont Appalachian Trail Hikers, Appalachian 
Trail Conference, other interested organizations and individuals, landowners and 
land users concerned. 
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(c) The North Carolina State Highway Commission shall cooperate and assist 
in carrying out the purposes of this Article and the National Trails System Act 
where their highway projects cross or may be adjacent to any component of the 
Appalachian Trail System. 

(d) Lands acquired by the State of North Carolina within the 200-feet right-of- 
way of the Appalachian Trail and within the exterior boundaries of the Pisgah or 
Nantahala National Forests, will be conveyed to the United States Forest Service 
as the federal agency charged with the responsibility for the administration and 
management of the Appalachian Trail within these specific areas. 

(e) Lands acquired by the State of North Carolina outside of the boundaries of 
the Appalachian Trail right-of-way will be administered by the appropriate State 
department in such a manner as to preserve and enhance the environment of the 
Appalachian Trail. 

(f) In consultation with the Department of Natural and Economic Resources, 
the federal agency charged with the responsibility of the administration of the Ap- 
palachian Trail in North Carolina shall establish use regulations in accordance with 
the National Trails System Act. 

(g) The use of motor vehicles on the trails of the North Carolina Appalachian 
Trail System may be authorized when such use is necessary to meet emergencies 
or to enable adjacent landowners to have reasonable access to their lands and 
timber rights provided that the granting of this access is in accordance with limi- 
tations and conditions of such use set forth in the National Trails System Act. 


(1973, c. 545, s. 4.) 


§ 113A-76. Acquisition of rights-of-way and lands; manner of ac- 
quiring.—The State of North Carolina may use lands for trail purposes within 
the boundaries of areas under its administration that are included in the rights-of- 
way selected for the Appalachian Trail System. The Department of Administration 
may acquire lands or easements by donation or purchase with funds donated or ap- 
propriated for such purpose. (1973, c. 545, s. 5.) 


§ 113A-77. Expenditures authorized.—The Department of Natural and 
Economic Resources is authorized to spend any federal, State, local or private funds 
available for this purpose to the Department for acquisition and development of the 
Appalachian Trail System. (1973, c. 545, s. 6.) 


§§ 113A-78 to 113A-82: Reserved for future codification purposes. 


ARTICLE 6. 
North Carolina Trails System. 


§ 113A-83. Short title.—This Article shall be known and may be cited as 
the “North Carolina Trails System Act.” (1973, c. 670, s. 1.) 


Editors Note. — Session Laws 1973, c. 
670, s. 2, contains a severability clause. 


§ 113A-84. Declaration of policy and purpose.—(a) In order to pro- 
vide for the ever increasing outdoor recreation needs of an expanded population 
and in order to promote public access to, travel within, and enjoyment and ap- 
oreciation of the outdoor, natural and remote areas of the State, trails should 
be established in natural, scenic areas of the State, and in and near urban areas. 

(b) The purpose of this Article is to provide the means for attaining these 
objectives by instituting a State system of scenic and recreation trails, and by pre- 
scribing the methods by which, and standards according to which, components 
may be added to the system. (1973, c. 670, s. 1.) 

§ 113A-85. Definitions.—Except as otherwise required by context, the 
following terms when used in this Article shall be construed respectively to mean: 

(1) “Department” means the North Carolina Department of Natural and 
Economic Resources. 
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(2) “Political subdivision” means any county, any incorporated city or town, 
or other political subdivision. 
(3) “Scenic easement” means a perpetual easement in land which 
a. Is held for the benefit of the people of North Carolina, 
». Is specifically enforceable by its holder or beneficiary, and 
c. Limits or obligates the holder of the servient estate, his heirs, and 
assigns with respect to their use and management of land and 
activities conducted thereon, the object of such limitations and 
obligations being the maintenance or enhancement of the natural 
beauty of the land in question or of areas affected by it. 
(4) “Secretary” means the Secretary of the North Carolina Department of 
Natural and Economic Resources, except as otherwise specified in this 
Article. 


(5) “System” means the “North Carolina trails system” as established in 
this Article and including all trails and trail segments, together with 
their rights-of-way, added by any of the procedures described in this 
Article. (1973, c. 670, s. 1.) 


§ 113A-86. Composition of trails system.—The State system of trails 
shall be composed of : 


(1) State scenic trails, which are defined as extended trails so located as to 
provide maximum potential for the appreciation of natural areas and 
for the conservation and enjoyment of the significant scenic, historic, 
natural, ecological, geological or cultural qualities of the areas through 
which such trails may pass. 

(2) State recreation trails, which are defined as trails planned principally 
for recreational value and may include trails for foot travel, horseback, 
nonmotorized bicycles, nonmotorized water vehicles, and two-wheel- and 
four-wheel-drive motorized vehicles. More than one of the aforesaid 
types of travel may be permitted on a single trail in the discretion of 
the Secretary. 

(3) Connecting or side trails, which will provide additional points of public 
access to State recreation or State scenic trails or which will provide 
connections between such trails. (1973, c. 670, s. 1.) 


| § 113A-87. Authority to designate trails.—The Department may estab- 
| lish and designate State scenic and recreation trails on lands administered by the 
Department; or on lands under the jurisdiction of a State department, political 
| subdivision, or private lands providing fee-simple title, or lesser estates, scenic 
| easements, easements of surface ingress and egress running with the land or leases 
| are obtained from landowners through which a State trail may pass. (1973, c. 


670, s. 1.) 


_ § 113A-88. North Carolina Trails Committee; composition; meetings 
| and functions. — (a) Repealed by Session Laws 19738, c. 1262, s. 82, effective 
July 1, 1974. 

. (b) The Committee shall meet in various sections of the State, not less than 
| two times annually to advise the Department on all matters directly or indirectly 
| pertaining to trails, their use, extent, location, and the other objectives and pur- 
| poses of this Article. 

' (c) The Committee shall coordinate trail development among local governments, 
| and shall assist local governments in the formation of their trail plans and advise 
the Department quarterly of its findings. 

(d) The Secretary, with advice of the Committee, shall study trail needs and 
potentials, and make additions to the State Trails System as needed. He shall sub- 
mit an annual report to the Governor and General Assembly on trail activities by 
the Department, including rights-of-way that have been established and on the 
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program for implementing this Article. Each report shall include a short statement 
on the significance of the various trails to the system. The Secretary shall make 
such rules and regulations as to trail development, management, and use that are 
necessary for the proper implementation of this Article. (1973, c. 670, s. 1; ¢. 
1262, s. 82.) 

Cross Reference. — As to the creation, Editor’s Note. — The 1973 amendment, 
composition, powers and duties of the North effective July 1, 1974, repealed subsection (a) 
Carolina Trails Committee, see 88 143B-333, relating to the composition of the North 
143B-334. Carolina Trails Committee. 


§ 113A-89. Location of trails.—The process of locating routes of trails 
to be added to the system shall be as follows: 


For State scenic trails, the Secretary, after consulting with the Committee, shall 
recommend a route. For State recreation trails and for connecting or side trails, 
the Secretary, after consulting with the Committee, shall select the route. When a 
route shall transverse land within the jurisciction of a governmental unit or politi- 
cal subdivision, the Department shall consuit with such unit or such subdivision 
prior to its final determination of the location of the route. The selected route 
shall be compatible with preservation or enhancement of the environment it trans- 
verses. Reasonable effort shall be made to minimize any adverse effects upon adja- 
cent landowners and users. Notice of the selected route shall be published by the 
Department in a newspaper of general circulation in the area in which the trail is 
located, together with appropriate maps and descriptions to be conspicuously posted 
at the appropriate courthouse. Such publication shall be prior to the designation 
Oitie tratloyeiersecretaty. (1973, c, 670, Ss: 1-) 


§ 113A-90. Scenic easements within right-of-way.—Within the bound- 
aries of the right-of-way, the Secretary of the North Carolina Department of Ad- 
ministration may acquire, on behalf of the State of North Carolina, lands in fee 
title, or interest in land in the form of scenic easements, cooperative agreements, 
easements of surface ingress and egress running with the land, leases, or less than 
fee estates. Acquisition of land or of interest therein may be by gift, purchased 
with donated funds or funds appropriated by the governmental agencies for this 
purpose, proceeds from the sale of bonds or exchange. Any change in value of land 
resulting from the grant of an easement shall be taken into consideration in the 
assessment of the land for tax purposes. (1973, c. 670, s. 1.) 


§ 113A-91. Trails within parks; conflict of laws.—Any component of 
the system that is or shall become a part of any State park, recreation area, wild- 
life management area, or similar area shall be subject to the provisions of this 


and in the case of conflict between the provisions the more restrictive provisions 
shall apply. (1973, c. 670, s. 1.) 


§ 113A-92. Uniform trail markers.—The Department, in consultation 
with the Committee, shall establish a uniform marker for trails contained in the 
system. An additional appropriate symbol characterizing specific trails may be 
included on the marker. The markers shall be placed at all access points, together 
with signs indicating the modes of locomotion that are prohibited for the trail, 
provided that where the trail constitutes a portion of a national scenic trail, use 
of the national scenic trail uniform marker shall be considered sufficient. The route 
of the trail and the boundaries of the right-of-way shall be adequately marked. 
(19733'Cv670) S212) 


§ 113A-93. Administrative policy.—The North Carolina trails system 
shall be administered by the Department according to the policies and criteria set 
forth in this Article. The Department shall, in addition, have or designate the re- 
sponsibility for maintaining the trails, building bridges, campsites, shelters, and 
related public-use facilities where required. (1973, c. 670, s. 1.) 
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§ 113A-94. Incorporation in National Trails System.—Nothing in this 
Article shall preclude a component of the State trails system from becoming a part 
of the National Trails System. The Secretary shall coordinate the State trails 
system with the National Trails System and is directed to encourage and assist 
any federal studies for inclusion of North Carolina trails in the National Trails 
System. The Department may enter into written cooperative agreements for joint 
_federal-State administration of a North Carolina component of the National Trails 
System, provided such agreements for administration of land uses are not less 
restrictive than those set forth in this Article. (1973, c. 670, s. 1.) 


§§ 113A-95 to 113A-99: Reserved for future codification purposes. 


ARTIGUE sa: 


Coastal Area Management. 


Part 1. Organization and Goals. 


§ 113A-100. Short title. — This Article shall be-known as the Coastal Area 
Management Act of 1974. (1973, c. 1284, s. 1.) 


Editor’s Note. — Session Laws 1973, c. 1284, 
s. 3, provides: “This act shall become effective 
July 1, 1974, except that the provisions of this 
act relating to the selection of the initial 


June 30, 1981.” The act was ratified April 12, 
1974. 

Session Laws 19738, c. 1284, s. 1, contains a 
section numbered § 1138A-129, which is a 





Commission shall become effective upon 
ratification, and the entire act shall expire on 


§ 113A-101. Cooperative State-local program. — This Article establishes 
a cooperative program of coastal area management between local and State 
governments. Local government shall have the initiative for planning. State 
government shall establish areas of environmental concern. With regard to 
planning, State government shall act primarily in a supportive standard-setting 
and review capacity, except where local governments do not elect to exercise 


their initiative. Enforcement shall be a concurrent State-local responsibility. 
m973, c. 1284, s. 1.) 


§ 113A-102. Legislative findings and goals. — (a) Findings. — It is hereb 
determined and declared as a matter of legislative finding that among Neer 
Carolina’s most valuable resources are its coastal lands and waters. The coastal 
area, and in particular the estuaries, are among the most biologically productive 
regions of this State and of the nation. Coastal and estuarine waters and 
marshlands provide almost ninety percent (90%) of the most productive 
sport fisheries on the east coast of the United States. North Carolina’s 
coastal area has an extremely high recreational and esthetic value which 
should be preserved and enhanced. 

In recent years the coastal area has been subjected to increasing pressures 
which are the result of the often conflicting needs of a society expanding in 
industrial development, in population, and in the recreational aspirations of its 
citizens. Unless these pressures are controlled by coordinated management, the 
very features of the coast which make it economically, esthetically, and 
ecologically rich will be destroyed. The General Assembly therefore finds that 
an immediate and pressing need exists to establish a comprehensive plan for the 
protection, preservation, orderly development, and management of the coastal 
area of North Carolina. 


In the implementation of the coastal area management plan, the public’s 
opportunity to enjoy the physical, esthetic, cultural, and recreational qualities 
of the natural shorelines of the State shall be preserved to the greatest 
extent feasible; water resources shall be managed in order to preserve and 
enhance water quality and tu provide optimum utilization of water re- 
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sources; land resources shall be managed in order to guide growth and! 
development and to minimize damage to the natural environment; and’ 
private property rights shall be preserved in accord with the Constitution 
of this State and of the United States. 


(b) Goals. — The goals of the coastal area management system to be created 
pursuant to this Article are as follows: 

(1) To provide a management system capable of preserving and managing 
the natural ecological conditions of the estuarine system, the barrier 
dune system, and the beaches, so as to safeguard and perpetuate their © 
natural productivity and their biological, economic and esthetic values; 

(2) To insure that the development or preservation of the land and water 
resources of the coastal area proceeds in a manner consistent with the | 
capability of the land and water for development, use, or preservation | 
based on ecological considerations; 

(3) To insure the orderly and balanced use and preservation of our coastal : 
resources on behalf of the people of North Carolina and the nation; 

(4) To establish policies, guidelines and standards for: 

a. Protection, preservation, and conservation of natural resources 
including but not limited to water use, scenic vistas, and fish and | 
wildlife; and management of transitional or intensely developed — 
areas and areas especially suited to intensive use or development, 
as well as areas of significant natural value; 

b. The economic development of the coastal area, including but not — 
limited to construction, location and design of industries, port — 
facilities, commercial establishments and other developments; 

c. Recreation and tourist facilities and parklands; 

d. Transportation and circulation patterns for the coastal area 
including major thoroughfares, transportation routes, navigation | 
channels and harbors, and other public utilities and facilities; | 

e. Preservation and enhancement of the historic, cultural, and scientific — 
aspects of the coastal area; ; 

f. Protection of present common-law and statutory public rights in the 
lands and waters of the coastal area; 

g. Any other purposes deemed necessary or appropriate to effectuate 
the policy of this Article. (1973, c. 1284, s. 1.) 


§ 113A-103. Definitions. — As used in this Article: 

(1) ‘Advisory Council” means the Coastal Resources Advisory Council — 

created by G.S. 118A-105. 
(2) ‘Coastal area” means the counties that (in whole oy in part) are adjacent 
to, adjoining, intersected by or bounded by the Atlantic Ocean 
(extending offshore to the limits of State jurisdiction, as may be 
identified by rule of the Commission for purposes of this Article, but 
in no event less than three geographical miles offshore) or any coastal 
sound. The Governor, in accordance with the standards set forth in this 
subdivision and in subdivision (3) of this section , shall designate the 
counties that constitute the “coastal area,” as defined by this section, 

and his designation shall be final and conclusive. On or before May 1, — 
1974, the Governor shall file copies of a list of said coastal-area counties 
with the chairmen of the boards of commissioners of each oun in the 

coastal area, with the mayors of each incorporated city within the 
coastal area (as so defined) having a population of 2,000 or more and 

of each incorporated city having a population of less than 2,000 whose — 

corporate boundaries are contiguous with the Atlantic Ocean, and with — 

the Secretary of State. The said coastal-area counties and cities shall 
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thereafter transmit nominations to the Governor of members of the 
Coastal Resources Commission as provided in G.S. 118A-104(d). 


(3) “Coastal sound” means Albermarle, Bogue, Core, Croatan, Currituck, 


(4) 
(5) 


Pamlico and Roanoke Sounds. For purposes of this Article, the inland 
limits of a sound on a tributary river shall be defined as the limits of 
seawater encroachment on said tributary river under normal 
conditions. ‘Normal conditions” shall be understood to include 
regularly occurring conditions of low stream flow and high tide, but 
shall not include unusual conditions such as those associated with 
hurricane and other storm tides. Unless otherwise determined by the 
Commission, the limits of seawater encroachment shall be considered 
to be the confluence of a sound’s tributary river with the river or creek 
entering it nearest to the farthest inland movement of oeeanic salt 
water under normal conditions. For purposes of this Article, the 
aforementioned points of confluence with tributary rivers shall include 
the following: 

a. On the Chowan River, its confluence with the Meherrin River; 

b. On the Roanoke River, its confluence with the northeast branch of 
the Cashie River; 

c. On the Tar River, its confluence with Tranters Creek; 

d. On the Neuse River, its confluence with Swift Creek; 

e. On the Trent River, its confluence with Ready Branch. 

Provided, however, that no county shall be considered to be with- 
in the coastal area which: (i) is adjacent to, adjoining or bounded 
by any of the above points of confluence and lies entirely west 
of said point of confluence; or (ii) is not bounded by the Atlantic 
Ocean and lies entirely west of the westernmost of the above points 
of confluence. 

“Commission” means the Coastal Resources Commission created by 

G.S. 1134-104. 

a. “Development” means any activity in a duly designated area of 
environmental concern (except as provided in paragraph b of this 
subdivision) involving, requiring, or consisting of the construction 
or enlargement of a structure; excavation; dredging; filling; 
dumping; removal of clay, silt, sand, gravel or minerals; 
bulkheading, driving of pilings; clearing or alteration of land as 
an adjunct of construction; alteration or removal of sand dunes; 
alteration of the shore, bank, or bottom of the Atlantic Ocean or 
any sound, bay, river, creek, stream, lake, or canal. 

b. The following activities including the normal and _ incidental 
operations associated therewith shall not be deemed to be 
development under this section: 

1. Work by a highway or road agency for the maintenance of an 
existing road, if the work is carried out on land within the 
boundaries of the existing right-of-way; 

2. Work by any railroad company or by any utility and other 
persons engaged in the distribution and transmission of 
petroleum products, water, telephone or telegraph messages, 
or electricity for the purpose of inspecting, repairing, 
maintaining, or upgrading any existing substations, sewers, 
mains, pipes, cables, utility tunnels, lines, towers, poles, 
tracks, and the like on any of its existing railroad or utility 

roperty or rights-of-way, or the extension of any of the above 
distsabriuomaclated facilities to serve development approved 
pursuant to G.S. 113A-121 or 1138A-122; 

3. Work by any utility and other persons for the purpose of 
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construction of facilities for the development, generation, and 
transmission of energy to the extent that such activities are 
regulated by other law or by present or future rules of the 
State Utilities Commission regulating the siting of such. 
facilities (including environmental aspects of such siting), and — 
work on facilities used directly in connection with the above : 
facilities; 

4. The use of any land for the purpose of planting, growing, or 

harvesting plants, SOPs trees, or other Scat cettie or 
forestry Beediets including normal! private road construction, © 
raising livestock or poultry, or for other agricultural purposes | 
except where excavation or filling affecting estuarine wa- 
ters (as defined in G.S. 113-229) or navigable waters is in- 
volved; 

. Emergency maintenance or repairs; 

. The construction of any accessory building customarily incident : 
to an existing structure if the work does not involve filling, 
excavation, or the alteration of any sand dune or beach. 

. Completion of any development, not otherwise in violation of | 
law, for which a valid building or zoning permit was issued 
prior to ratification of this Article and which development was 
initiated prior to the ratification of this Article. 

. Completion of installation of any utilities or roads or related: 
facilities not otherwise in violation of law, within a subaivision’ 
that was duly approved and recorded prior to the ratification . 
of this Article and which installation was initiated prior to the : 
ratification of this Article. | 

9. Construction or installation of any development, not otherwise 

in violation of law, for which an application for a building or 
zoning permit was pending prior to the ratification of this | 
Article and for which a loan commitment (evidenced by a: 
notarized document signed by both parties) had been made 
prior to the ratification of this Article; provided, said building’ 
or zoning application is granted by July 1, 1974. | 

10. It is the intention of the General Assembly that if the 

provisions of any of the foregoing subparagraphs 1 to 10 of | 
this paragraph are held invalid as a grant of an exclusive or 
separate emolument or privilege or as a denial of the equal — 
protection of the laws, within the meaning of Article I, Secs. | 
19 and 32 of the North Carolina Constitution, the remainder > 
of this Article shall be given effect without the invalid — 
provision or provisions. 


OO 


=a] 





oe) 













time) certain classes of minor maintenance and improvements — 

which shall be exempted from the permit requirements of this — 

Article, in addition to the exclusions set forth in paragraph b of this - 

subdivision. In developing such rules the Commission shall 

consider, with regard to the class or classes of units to be 

exempted: 

1. The size of the improvement or scope of the maintenance work; _ 

2. The location of the improvement or work in proximity to dunes 
waters, marshlands, areas of high seismic activity, areas of © 
unstable soils or geologic formations, and areas enu- 
merated in G.S. 113A-113(b)(3); and 

3. Whether or nor dredging or filling is involved in the 
maintenance or improvement. 
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(6) “Key facilities” include the site location and the location of major 
improvement and major access features of key facilities, and mean: 
a. Public facilities, as determined by the Commission, on nonfederal 

lands which tend to induce development and urbanization of more 

than local impact, including but not limited to: 

1. Any major airport designed to serve as a terminal for regularly 
scheduled air passenger service or one of State concern; 

2. Major interchanges between the interstate highway system and 
frontage-access streets or highways; major interchanges 
between other limited-access highways and frontage-access 
streets or highways; 

3. Major SA Sy streets and highways, both of State 
concern; an 

4. Major recreational lands and facilities; 

b. Major facilities on nonfederal lands for the development, generation, 
and transmission of energy. 

(7) “Lead regional organizations’ mean the regional planning agencies 
created by and representative of the local governments of a multi- 
county region, and designated as lead regional organizations by the 
Governor. 

(8) “Local government” means the governing body of any county or city 
pce contains within its boundaries any lands or waters subject to this 

rticle. 

(9) “Person” means any individual, citizen, partnership, corporation, 
association, organization, business trust, estate, trust, public or 
municipal corporation, or agency of the State or local government unit, 
or any other legal entity however designated. 

(10) “Rule” means any policy, regulation or requirement of general 
application adopted pursuant to this Article. (1973, c. 1284, s. 1.) 


§ 113A-104. Coastal Resources Commission. — (a) The General Assembly 
hereby establishes within the Department of Natural and Economic Resources 
a commission to be designated the Coastal Resources Commission. 

b) Composition. — The Coastal Resources Commission shall consist of 15 
members appointed by the Governor, as follows: 

(1) One who shall at the time of appointment be actively connected with or 
have experience in commercial fishing. 

(2) One who shall at the time of appointment be actively connected with or 
have experience in wildlife or sports fishing. 

(3) One who shall at the time of appointment be actively connected with or 
have experience in marine ecology. 

(4) One who shall at the time of appointment be actively connected with or 
have experience in coastal agriculture. 

(5) One who shall at the time of appointment be actively connected with or 
have experience in coastal forestry. 

(6) One who shall at the time of appointment be actively connected with or 
have experience in coastal ae development. 

(7) One who shall at the time of appointment be actively connected with or 
have experience in atnierolated business (other than fishing and 
wildlife). 

(8) One who shall at the time of appointment be actively connected with or 
have experience in engineering in the coastal area. 

(9) One who shall at the time of appointment be actively associated with 
a State or national conservation organization. 

(10) One who shall at the time of appointment be actively connected with 
or have experience in financing of coastal land development. 
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(11) Two who shall at the time of appointment be actively connected with 
or have experience in local government within the coastal area. 
(12) Three at-large members. | 

(c) The Governor shall appoint in his sole discretion those members of the 
Commission whose qualifications are described in subdivisions (6) and (10), and / 
one of the three members described in subdivision (12) of subsection (b) of 
this section. The remaining members of the Commission shall be appointed by 
the Governor after completion of the nominating procedures pre- 
scribed by subsection (d) of this section. | 
(d) On or before May 1 in every even-numbered year the Governor shall 
designate and transmit to the board of commissioners in each county in the 
coastal area four nominating categories applicable to that county for that year. | 
Said nominating categories shall be selected by the Governor from among the 
categories represented, respectively by subdivisions (1), (2), (3), (4), (5), (7), (8), 
(9), (11) — two persons, and (12) — two persons, of subsection (b) of this section © 
(or so many of the above-listed paragraphs as may correspond to vacancies by 
expiration of term that are subject to being filled in that year). On or before June 
1 in every even-numbered year the board of commissioners of each county in- 
the coastal area shall nominate (and transmit to the Governor the names of) one 
qualified person in each of the four nominating categories that was designated - 
by the Governor for that county for that year. In designating nominating | 
categories from biennium to biennium, the Governor shall equitably rotate said 
categories among the several counties of the coastal area as in his judgment he 
deems best; and he shall assign, as near as may be, an even number of nominees © 
to each nominating Sen Sat! and shall assign in his best judgment any excess 
above such even number of nominees. On or before June 1 in every 
even-numbered year the governing body of each incorporated city within the > 
coastal area having a population of 2,000 or more, and of each incorporated city 

having a population of less than 2,000 whose corporate boundaries are 
contiguous with the Atlantic Ocean, shall nominate (and transmit to the 
Governor the name of) one person as a nominee to the Commission. The — 
Governor shall appoint 12 persons from among said city and county nominees | 
to the Commission. The several boards of county commissioners and city | 
governing bodies shall transmit the names, addresses, and a brief summary of 
the qualifications of their nominees to the Governor on or before June 1 in each — 
even-numbered year, beginning in 1974; provided, that the Governor, by 
registered or certified mail, shall notify the chairmen or the mayors of the said — 
local governing boards by May 20 in each such even-numbered year of the duties © 
of local governing boards under this sentence. If any board of commissioners © 

or city governing body fails to transmit its list of nominations to the Governor 
by June 1, the Governor may add to the nominations a list of qualified nominees © 
in lieu of those that were not transmitted by the board of commissioners or city 
governing body. Within the meaning of this section, the “governing body” is the © 
mayor and council of a iy as defined in G.S. 160A-66. The population of cities — 
shall be determined according to the most recent annual estimates of population — 
as certified to the Secretary of Revenue by the Secretary of Administration. 
(e) All nominees of the several boards of county commissioners and city 
governing bodies must reside within the coastal area, but need not reside in the ~ 
county from which they were nominated. No more than one of those members © 
appointed by the Governor from among said nominees may reside in a particular — 
county. No more than two members of the entire Commission, at any time, may — 
reside in a particular county. No more than two members of the entire 
Commission, at any time, may reside outside the coastal area. | 
(f) Membership on the Coastal Resources Commission is hereby declared to 
be an office that may be held concurrently with other elective or appointive 
offices in addition to the maximum number of offices permitted to be held by 

one person under G.S. 128-1.1. 
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(g) The members shall serve staggered terms of office of four years. At the 
expiration of each member’s term, the Governor shall reappoint or replace the 
member with a new member of like qualification (as s ecified in subsection (b) 
of this section), in the manner provided by subsections {c) and (d) of this section. 
The initial term shall be determined by the Governor in accordance with 
customary practice but eight of the Titialmeni ees shall be appointed for two 
years and seven for four years. 

(h) In the event of a vacancy arising otherwise than by expiration of term, 
the Governor shall appoint a successor of like qualification (as specified in 
subsection (b) of this section) who shall then serve the remainder of his 

redecessor’s term. When any such vacancy arises, the Governor shall 
immediately notify the board of commissioners of each county in the coastal area 
and the governing body of each incorporated city within the coastal area having 
_a population of 2,000 or more and of each incorporated city having a population 
of less than 2,000 whose corporate boundaries are contiguous with the Atlantic 
Ocean. Within 30 days after receipt of such notification each such county board 
and city governing body shall nominate and transmit to the Governor the name 
and address of one person who is qualified in the category represented by the 
position to be filled, together with a brief summary of the qualifications of the 
nominee. The Governor shall make the appointment from among said city and 
county nominees. If any county board or city governing body fails to make a 
timely transmittal of its nominze, the Governor may add to the nominations a 
qualified person in lieu of said nominee. 

(i) The chairman shall be designated by the Governor from among the 
members of the Commission to serve as chairman at the pleasure of the 
Governor. The vice-chairman shall be elected by and from the members of the 
Commission and shall serve for a term of two years or until the expiration of 
his regularly appointed term. 

i) Compensation. — The members of the Commission shall receive per diem 
and necessary travel and subsistence expenses in accordance with the provisions 
of G.S. 138-5. (1974, c. 1284, s. 1.) 

Cross Reference. — As to the effective date _ selection of the initial Commission, see note to 
of the provisions of this section relating tothe § 113A-100. 


§ 113A-105. Coastal Resources Advisory Council. — (a) Creation. — 
There is hereby created and established a council to be known as the Coastal 
Resources Advisory Council. 

(b) The Coasta! Resources Advisory Council shall consist of not more than 47 
members appointed or designated as follows: 

(1) Three individuals designated by the Secretary of Natural and Economic 
Resources from among the employees of his Department; 

(2) The Secretary of the Department of Administration or his designee; 

(3) The Secretary of the Department of Transportation and Highway Safety 
or his designee, and one additional member selected by him from his 
department; 

(4) The Secretary of the Department of Human Resources or his designee; 

(5) The Commissioner of Agriculture or his designee; 

(6) The Secretary of the Department of Cultural Resources or his designee; 

(7) One member from each of the four multi-county planning districts of 
ie coastal area to be appointed by the lead regional agency of each 

istrict; 

(8) One representative from each of the counties in the coastal area to be 
designated by the respective boards of county commissioners; 

(9) No more than eight additional members renresentative of cities in the 
coastal area and to be designated by the Commission. 

(10) Three members selected by the Commission who are marine scientists 
or technologists; 
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(11) One member who is a local health director selected by the Commission 
upon the recommendation of the Secretary of Human Resources. 

(c) Functions and Duties. — The Advisory Council shall assist the Secretaries 
of Administration and of Natural and Economic Resources in an advisory 
capacity: 

(1) On matters which may be submitted to it by either of them or by the 
Commission, including technical questions relating to the development 
of rules and regulations, and 

(2) On such other matters arising under this Article as the Council con- 
siders appropriate. 

(d) Multiple Offices. — Membership on the Coastal Resources Adviso 
Council is hereby declared to be an office that may be held concurrently wit 
other elective or appointive offices (except the office of Commission member) 


m addition to the maximum number of offices permitted to be held by one person © 


under G.S. 128-1.1. 

(e) Chairman and Vice-Chairman. — A chairman and vice-chairman shall be 
elected annually by the Council. 

(f) Compensation. — The members of the Advisory Council who are not State 
employees shall receive per diem and necessary travel and subsistence expenses 
in accordance with the provisions of G.S. 138-5. (1973, c. 1284, s. 1.) 

Editor’s Note. — Pursuant to Session Laws Health Director” in subdivision (b)(11) of this 
1973, c. 476, s. 128, “Secretary of Human _ section as enacted by Session Laws 19738, c. 
Resources” has been substituted for “State 1284, s. 1. 


Part 2. Planning Processes. 
§ 113A-106. Scope of planning processes. — Planning processes covered 


by this Article include the development and adoption of State guidelines for the © 
coastal area and the development and adoption of a land-use plan for each county _ 


within the coastal area, which plans shall serve as criteria for the issuance or 
denial of development permits under Part 4. (1978, c. 1284, s. 1.) 


§ 113A-107. State guidelines for the coastal area.—(a) State guidelines for 


the coastal area shall consist of statements of objectives, policies, and standards 
to be followed in public and private use of land and water areas within the coastal 
area. Such guidelines shall be consistent with the goals of the coastal area 
management system as set forth in G.S. 118A-102. They shall give particular 


attention to the nature of development which shall be appropriate within the © 


various types of areas of environmental concern that may be designated by the 
Commission under Part 3. Such guidelines shall be adopted, and may be amended 
from time to time, in accordance with the procedures set forth in this section. 


(b) The Commission shall be responsible for the preparation, adoption, and — 


amendment of the State guidelines. In exercising this function it shall be 


furnished such staff assistance as it requires by the Secretary of Natural and © 
Economic Resources and the Secretary of the Department of Administration, _ 
together with such incidental assistance as may be requested of any other State — 


department or agency. 


(c) Within 90 days after July 1, 1974, the Commission shall submit proposed — 
State guidelines to all cities and counties and lead regional organizations within — 
the coastal area for their comments and recommendations. In addition, it shall — 
submit such guidelines to all State, private, federal, regional, and local agencies © 


which it deems to have special expertise with respect to any environmental, 
social, economic, esthetic, cultural, or historical aspect of development in the 


coastal area. It shall make copies of the proposed guidelines available to the — 


public through the Department o* Administration. 

(d) Cities, counties, and lead regional organizations and such other agencies 
or individuals as desire to do so shall have 60 days from receipt of such proposed 
guidelines within which to submit to the Commission their written comments 
and recommendations concerning the proposed guidelines. 
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(e) The Commission shall review and consider all such written comments 
and recommendations. Within 210 days after the effective date of this Arti- 
cle, the Commission shall by rule adopt State guidelines for the coastal area. 
Certified copies of such guidelines shall be filed with the Secretary of State and 
the principal clerks of the Senate and House, and the guidelines aya be mailed 
| to each city, county, and lead regional organization in the coastal area and to 
such other agencies or individuals as the Commission deems appropriate. Copies 
shall be made available to the public through the Department of Administration. 

(f) The Commission may from time to time amend the State guidelines as it 
deems necessary. In addition, it shall review such guidelines each five years 
after July 1, 1974, in accordance with the procedures for adoption of the original 
guidelines, to determine whether further amendments are desirable. Any 
proposed amendments shall be submitted to all cities, counties, members of the 
General Assembly and lead regional organizations in the coastal area, and may 
be distributed to such other agencies and individuals as the Commission deems 
appropriate. All comments and recommendations of such governments, 
agencies, and individuals shall be submitted to the Commission in writing within 
30 days of receipt of the proposed amendments. The Commission shall review 
and consider these written comments and thereupon may by rule reject or adopt 
the proposed amendments or modify and adopt the amendments. Certified copies 
of all amendments shall be filed with the Secretary of State and the principal 
clerks of the Senate and House. Amendments shall thereupon be pvailed to each 
city, county, members of the General Assembly and lead regional organization 
in the coastal area and to such other agencies and individuals as the Commission 
deems appropriate. Copies shall be made available to the public through the 
Department of Administration. (1978, c. 1284, s. 1.) 


§ 113A-108. Effect of State guidelines. — A!] local land-use plans adopted 
pursuant to this Article within the coastal area shall be consistent with the State 
guidelines. No permit shall be issued under Part 4 of this Article which is 
inconsistent with the State guidelines. Any State land policies governing the 
acquisition, use and disposition of land by State departments and agencies shall 
take account of and be consistent with the State guidelines adopted under this 
Article, insofar as lands within the coastal area are concerned. Any State land 
classification system which shall be promulgated shall take account of and be 
consistent with the State guidelines adopted under this Article, insofar as it 
applies to lands within the coastal area. (1973, c. 1284, s. 1.) 


§ 113A-109. County letter of intent; timetable for preparation of land- 
use plan. — Within 120 days after July 1, 1974, each county within the coastal 
area shall submit to the Commission a written statement of its intent to develop 
a land-use plan under this Article or its intent not to develop such a plan. If any 
county states its intent not to develop a land-use plan or fails to submit a 
statement of intent within the required period, the Commission shall prepare and 
adopt a land-use plan for that county. If a county states its intent to develop 
a land-use plan, it shall complete the preparation and adoption of such plan 
within 300 Aas after adoption of the State guidelines. In the event of failure 
by any county to complete its required plan within this time, the Commission 
Shall promptly prepare and adopt such a plan. 

In any case where the Commission has adopted a land-use plan for a county 
that county may prepare its own land-use plan in accordance with the procedures 
of this Article, and upon approval of such plan by the Commission it shall 
supersede "ibe Commission’s plan on a date specified by the Commission. (1973, 
c. 1284, s. 1. 


§ 113A-110. Land-use plans. — (a) A land-use plan for a county shall, for 
the aecore of this Article, consist of statements of objectives, policies, and 
standards to be followed in public and private use of land within the county, 
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which shall be supplementea by maps showing the a PUrODEIALE location of 
particular types of land or water use and their relationships to each other and 
to public facilities and by specific criteria for particular types of land or water 


use in particular areas. The plan shall give special attention to the protection | 


: 
: 


| 


} 


and appropriate development of areas of environmental concern designated — 


under Part 3. The plan shall be consistent with the goals of the coastal area 
management system as set forth in G.S. 113A-102 and with the State guidelines 
adopted by the Commission under G.S. 113A-107. The plan shall be adopted, and 
mays be amended from time to time, in accordance with the procedures set forth 
in this section. 


(b) The body charged with preparation and adoption of a a land-use — 


plan (whether the county government or the Commission) may delegate some 
or all of its responsibilities to the lead regional organization for the region of 
which the county is a part. Any such delegation shall become effective upon the 
acceptance thereof by the lead regional organization. Any county proposing a 
delegation to the ed regional organization shall give written notice thereof to 
the Commission at least two weeks prior to the date on which such action is to 
be taken. Any city or county within th 

or advice of its lead regional organization in carrying out any planning activity 
under this Article. 


(c) The body charged with PEsparauion and adoption of a county’s land-use - 


plan (whether the county or the Commission or a unit delegated such 
responsibility) may either ii) delegate to a city within the county responsibility 
for preparing those portions of the land-use plan which affect land within the 
city S zoning jurisdiction or (ii) receive recommendations from the city 
concerning those portions of the land-use plan which affect land within the city’s 
zoning jurisdiction, prior to finally adopting the plan or any amendments thereto 
or (ili) delegate responsibility to some cities and receive recommendations from 
other cities in the county. The body shall give written notice to the Commission 


of its election among these alternatives. On written application from a city to — 
the Commission, the Commission shall require the body to delegate plan-making © 


authority to that city for land within the city’s zoning jurisdiction if the 
Commission finds that the city is currently enforcing its zoning ordinance, its 
subdivision regulations, and the State Building Code within such jurisdiction. 


(d) The body charged with adoption of a land-use plan may either adopt it as 


a whole by a single resolution or adopt it in parts by successive resolutions; said _ 


parts may either correspond with major geographical sections or divisions of the 
county or with functional subdivisions of the subject matters of the plan. 
Amendments and extensions to the plan may be adopted in the same manner. 


(e) Prior to adoption or subsequent amendment of any land-use plan, the body | 


charged with its preparation and adoption (whether the county or the 


Commission or a unit delegated such responsibility) shall hold a public hearing — 
at which public and private parties shall have the go PO rey to present — 


comments and recommendations. Notice of the hearing shall be given not less 


than 30 days before the date of the hearing and shall state the date, time, and © 


place of the hearing; the subject of the hearing; the action which is proposed; 
and that copies of the proposed plan or amendment are available for public 
inspection at a designated office in the county courthouse during designated 


hours. Any such notice shall be published at least once in a newspaper of general © 


circulation in the county. 


(f) No land-use plan shall become finally effective until it has been approved © 
by the Commission. The county or other unit adopting the plan shall transmit — 
it, when adopted, to the Commission for review. The Commission shall afford — 


interested persons an opportunity to present objections and comments regardin 
the plan, and shall review and consider each county land-use plan in light of suc 


objections and comments, the State guidelines, the requirements of this Article, — 
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and any generally applicable standards of review adopted by rule of the 
Commission. Within 45 days after receipt of a county land-use plan the 
Commission shall either approve the plan or notify the county of the specific 
changes which must be made in order for it to be approved. Following such 
changes, the plan may be resubmitted in the same manner as the original plan. 

(g) Copies of each county land-use plan which has been approved, and as it 
may have been amended from time to time, shall be maintained in a form 
available for public inspection by (i) the county, (ii) the Commission, and (iii) the 
Re cae eant organization of the region which includes the county. (1973, c. 1284, 
Bc. 


§ 113A-111. Effect of land-use plan. — No permit shall be issued under 
Part 4 of this Article for development which is inconsistent with the approved 
land-use plan for the county in which it is proposed. No local ordinance or other 
local regulation shall be adopted which, within an area of environmental concern, 
is inconsistent with the land-use plan of the county or city in which it is effective; 
any existing local ordinances and regulations within areas of environmental 
concern shall be reviewed in light of the applicable local land-use plan and 
modified as may be necessary to make them consistent therewith. All local 
ordinances and other local regulations affecting a county within the coastal area, 
but not affecting an area of environmental concern, shall be reviewed by the 
Commission for consistency with the applicable county and city land-use plans 
and, if the Commission finds any such ardinenies or regulation to be inconsistent 
with the applicable land-use plan, it shall transmit recommendations for 
modification to the adopting local government. (1973, c. 1284, s. 1.) 


§ 113A-112. Planning grants. — The Secretary of Natural and Economic 
Resources is authorized to make annual grants to local governmental units for 
the purpose of assisting in the development of local plans and management 
programs under this Article. The Secretary shall develop and administer 
generally applicable criteria under which local governments may qualify for 
such assistance. (1978, c. 1284, s. 1.) 


Part 3. Areas of Environmental Concern. 


§ 113A-113. Areas of environmental concern; in general. — (a) The 
Coastal Resources Commission shall by rule designate geographic areas of the 
coastal area as areas of environmental concern and specify the boundaries 
thereof, in the manner provided in this Part. 

(b) The Commission may designate as areas of environmental concern any one 
or more of the following, singly or in combination: 

(1) Coastal wetlands as defined in G.S. 113-230(a); 

(2) Estuarine waters as defined in G.S. 113-229(n)(2), that is, all the water 
of the Atlantic Ocean within the boundary of North Carolina and all 
the waters of the bays, sounds, rivers, and tributaries thereto seaward 
of the dividing line between coastal fishing waters and inland fishing 
waters, as set forth in an agreement adopted by the Wildlife Resources 
Commission and the Department of Natural and Economic Resources 
filed with the Secretary of State, entitled ‘“Boundary Lines, North 
Carolina Commercial Fishing-Inland Fishing Waters, Revised to March 
1, 1965”; 

(3) Renewable resource areas where uncontrolled or incompatible 
development which results in the loss or reduction of continued long- 
range productivity could jeopardize future water, food or fiber 
requirements of more than local concern, which may include: 

a. Watersheds or aquifers that are present sources of public water 
supply, as identified by the Department of Human Beesinee or 
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Environmental Management Commission, or that are classified for 
water-supply use pursuant to G.S. 143-214.1; 

b. Capacity use areas that have been declared by the Environmental 
Management Commission pursuant to G.S. 143-215.138(c) and areas 
wherein said Environmental Management Commission (pursuant 
to G.S. 143-215.3(d) or G.S. 143-215.3(a)(8)) has determined that 
a generalized condition of water depletion or water or air pollution 
exists; 

ce. Prime forestry land (sites capable of producing 85 cubic feet per 
acre-year, or more, of marketable timber), as identified by the 
Department of Natural and Economic Resources. 

(4) Fragile or historic areas, and other areas containing environmental or 
natural resources of more than local significance, where uncontrolled 
or incompatible development could result in major or irreversible 
damage to important historic, cultural, scientific or scenic values or 
natural systems, which may include: 

a. Existing national or State parks or forests, wilderness areas, the 
State Nature and Historic Preserve, or public recreation areas; 
existing sites that have been acquired for any of the same, as 
identified by the Secretary of Natural and Economic Resources; 
and proposed sites for any of the same, as identified by the 
Secretary of Natural and Economic Resources, provided that the 
proposed site has been formally designated for acquisition by the 
governmental agency having jurisdiction; 

b. Present sections of the natural and scenic rivers system; 

c. Stream segments that have been classified for scientific or research 
uses by the Environmental Management Commission, or that are 
proposed to be so classified in a proceeding that is pending before 
said Environmental Management Commission pursuant to G.S. 
1438-214.1 at the time of the designation of the area of 
environmental concern; 

d. Existing wildlife refuges, preserves or management areas, and 
proposed sites for the same, as identified by the Wildlife Resources 
Commission, provided that the proposed site has been formally 
designated for acquisition (as hereinafter defined) or for inclusion 
in a cooperative agreement by the governmental agency having 
jurisdiction; 

e. Complex natural areas surrounded by modified landscapes that do 
not drastically alter the landscape, such as virgin forest stands 
within a commercially managed forest, or bogs in an urban 
complex; 

f. Areas that sustain remnant species or aberrations in the landscape 
produced by natural forces, such as rare and endangered botanical 
or animal species; 

g. Areas containing unique geological formations, as identified by the 
State Geologist; fae 

h. Historic places that are listed, or have been approved for listing by 
the North Carolina Historical Commission, in the National Register 
of Historic Places pursuant to the National Historic Preservation 
Act of 1966; historical, archeological, and other places and 
properties owned, managed or assisted by the State of North 
Carolina pursuant to Chapter 121; and properties or areas that are 
or may be designated by the Secretary of the Interior as registered 
natural landmarks or as national historic landmarks; 

(5) Areas such as waterways and lands under or flowed by tidal waters or 
navigable waters, to which the public may have rights of access or 
public trust rights, and areas which the State of North Carolina may 
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be authorized to preserve, conserve, or protect under Article XIV, Sec. 
5 of the North Carolina Constitution; 

(6) Natural-hazard areas where uncontrolled or incompatible development 
could unreasonably endanger life or property, and other areas 
especially vulnerable to erosion, flooding, or other adverse effects of 
sand, wind and water, which may include: 

Sand dunes along the Outer Banks; 

Ocean and estuarine beaches and shoreline; 

Floodways and flood plains; 

Areas where geologic and soil conditions are such that there is a 
substantial possibility of excessive erosion or seismic activity, as 
identified by the State Geologist; 

e. Areas with a significant potential for air inversions, as identified by 
the Environmental Management Commission. 
(7) Areas which are or may be impacted by key facilities. 

(c) In those instances where subsection (b) of this section refers to locations 
identified by a specified agency, said agency is hereby authorized to make the 
indicated identification from time to time and is directed to transmit the 
identification to the Commission; provided, however, that no designation of an 
area of environmental concern based solely on an agency identification of a 
proposed location may remain effective for longer than three years unless, in 
the case of paragraphs (4)a and d of subsection (b) of this section, the proposed 
site has been at least seventy-five percent (757) acquired. Within the meaning 
of this section, “formal designation for acquisition’ means designation in a 
formal resolution adopted by the governing body of the agency having 
jurisdiction (or by its chief executive, if it has no governing body), together with 
a direction in said resolution that the initial step in the land acquisition process 
be taken (as by filing an application with the Department of Administration to 
acquire property pursuant to G.S. 146-23). 

(d) A Wain kcnonee for designation of areas of environmental concern are 
prohibited unless enacted into law by an act of the General Assembly. (1978, c. 
SSO CAL 202 SS DOC Laos. Ss. 1.) 

Editor’s Note. — Pursuant to Session Laws _ has been substituted for “Board of Water and 
1973, c. 476, s. 128, “Department of Human Air’ Resources” and for “Board” and 
Resources” has been substituted for ‘North “Department of Natural and Economic 


epee a 


Carolina Board of Health” in paragraph a of 
subdivision (b)(3) of this section as enacted by 
Session Laws 1973, c. 1284, s. 1. 

Pursuant to Session Laws 19738, c. 1262, ss. 23, 
86, effective July 1, 1974, the following changes 
have been made in this section as enacted by 
Session Laws 1973, ¢c. 1284: “Department of 
Natural and Economic Resources” has been 
substituted for “Department of Conservation 


Resources” has been substituted for ‘‘North 
Carolina Forest Service” in subsection (b)(3); 
and “Environmental Management 
Commission” has been substituted for ‘‘Board 
of Water and Air Resources” and for “Board” 
in subdivisions (b)(4) and (b)(6). 

As to the authority of the Department of 
Human Resources and the Commission for 
Health Services to control and regulate inland 


and Development” in subdivision  (b)(2); 
“Environmental Management Commission” 


waters, see § 130-159. 


§ 113A-114. Designation of interim areas of environmental concern; 
notice of developments within such areas. — (a) Pending the designation 
of areas of environmental concern pursuant to G.S. 118A-115, the Commission 
may by rule designate such interim areas of environmental concern (hereafter 
referred to as “interim areas’’) as it deems appropriate. 


(b) Not earlier than 15 days nor later than 75 days after July 1, 1974, the 
Secretary of Natural and Economic Resources, or his designee or designees, 
shall hold a one-day public hearing, at which public and private parties shall have 
the opportunity to present views and comments concerning proposed interim 
areas, in each of the following cities: Elizabeth City, Jacksonville, Manteo, 
Morehead City, Washington and Wilmington. The following provisions shall 
apply for all such hearings: 
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(1) The hearing shall begin with a description of interim areas proposed by 
the Secretary. 


(2) Notice of any such hearing shall be given not less than seven days before © 


the date of such hearing and shall state the date, time and place of the 
hearing, the subject of the hearing and the action to be taken. The notice 
shall state that a copy of a description of interim areas proposed by the 
Secretary (including a map of such proposed areas) is available for 
public inspection at the county courthouse of each county affected. 


(3) Any such notice shall be published one time in a newspaper of general 
circulation in the ei or counties affected at least seven days before 
the date of the public hearing. 

(4) Any person who desires to be heard at such public hearing shall give 
notice thereof in writing to the Secretary on or before the date set for 
the hearing. The Secretary is authorized to set reasonable time limits 
for the oral presentation of views by any one person at any such 
hearing. The Secretary shall permit anyone who so desires to file a 
written argument or other statement with him in relation to proposed 
interim areas within five days following the conclusion of any public 
hearing or within such additional time as he may allow in his discretion. 

(5) A record of each such hearing shall be presented to the Commission by 
the Secretary, together with the description of interim areas proposed 
by the Secretary (with such revisions as he deems appropriate in light 
of the hearings). Upon receipt of said hearin Rebiis and description, 
and consideration of submitted evidence and arguments with respect 
to any proposed action pursuant to this section, the Commission shall 
adopt its final action with respect thereto and shall file a duly certified 
copy thereof with the Secretary of State and with the board of 
commissioners of each county affected thereby. 

(c) The Commission may revise the interim areas (or any part thereof) at any 
time in the manner paced by subsection (b) of this section, except that the 
pearive ae hearings shall be held in each county in which lands to be affected 
are located. 


(d) The interim areas (with such revisions as may be made pursuant to this 
section) shall remain in effect until designation of areas of environmental 
concern are made pursuant to G.S. 118A-115. 


(e) During the period while interim areas are in effect, any person proposing 
to undertake any development in an interim area shall notify the Commission 
at least 60 daysin advance of initiating construction, installation or other land- 


or water-disturbing activity in connection with said development. (1973, c. 


1284, s. 1.) 


§ 113A-115. Designation of areas of environmental concern. — (a) Prior 
to adopting any rule permanently designating any area of environmental 
concern the Secretary and the Commission shall hold a public hearing in each 
county in which lands to be affected are located, at which public and private 
parties shall have the opportunity to present comments and views. The following 
provisions shall apply for all such hearings: 

(1) Notice of any such hearing shall be given not less than 30 days before 
the date of such hearing and shall state the date, time and place of the 
hearing, the subject of the hearing, and the action to be taken. The 
notice shall specify that a copy of the description of the area or areas 
of environmental concern proposed by the Reeaae is available for 
public inspection at the county courthouse of each county affected. 


(2) Any such notice shall be published at least once in one newspaper of 


general circulation in the county or counties affected at least 30 days 
before the date on which the public hearing is scheduled to begin. 
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(3) Any person who desires to be heard at such public hearing shall give 
notice thereof in writing to the Secretary on or before the first date 
set for the hearing. The Secretary is authorized to set reasonable time 
limits for the oral presentation of views by any one person at any such 
hearing. The Secretary shall permit anyone who so desires to file a 
written argument or other statement with him in relation to any 
peeposed plan any time within 30 days following the conclusion of any 
public hearing or within such additional time as he may allow by notice 

given as prescribed in this section. 


(4) Upon completion of the hearing and consideration of submitted evidence 
and arguments with respect to any proposed action pursuant to this 
section, the Commision shall adopt its final action with respect thereto 
and shall file a duly certified copy thereof with the Secretary of State 
and with the board of commissioners of each county affected thereby. 

(b) In addition to the notice required by G.S. 113A-115(a)(2) notice shall be 
given to any interested State agency and to any citizen or group that has filed 
a request to be notified of a public hearing to be held under this section. 

(c) The Commission shall review the designated areas of environmental 
concern at least biennially. New areas may be designated and designated areas 
may be deleted, in accordance with the same procedures as apply to the original 
designations of areas under this section. Areas shall not be deleted unless it is 
found that the conditions upon which the original designation was based shall 
have been found to be substantially altered. (1973, c. 1284, s. 1.) 


Part 4. Permit Letting and Enforcement. 


§ 113A-116. Local government letter of intent. — Within one year after 
July 1, 1974, each county and city within the coastal area shall submit to the 
Commission a written statement of its intent to act, or not to act, as a permit- 
letting agency under G.S. 113A-121. If any city or county states its intent not 
to act as a permit-letting agency or fails to submit a statement of intent within 
the required period, the Secretary of Natural and Economic Resources shall 
issue permits therein under G.S. 113A-121; provided that a county may submit 
a letter of intent to issue permits in any city within said county that disclaims 
its intent to issue permits or fails to submit a letter of intent. Provided, however, 
should any city or county fail to become a permit-letting agency for any reason, 
but shall later express its desire to do so, it shall be permitted by the Coastal 
Resources Commission to qualify as such an agency by following the procedure 
herein set forth for qualification in the first instance. (1973, c. 1284, s. 1.) 


§ 113A-117. Implementation and enforcement programs. — (a) The 
Secretary of Natural and Economic Resources shall develop and present to the 
Commission for consideration and to all cities and counties and lead regional 
organizations within the coastal area for comment a set of criteria for local 
implementation and enforcement programs. In the preparation of such criteria, 
the Secretary shall emphasize the necessity for the expeditious processing of 
permit applications. Said criteria may contain recommendations and guidelines 
as to the procedures to be followed in developing local implementation and 
enforcement programs, the scope and coverage of said programs, minimum 
standards to be prescribed in said programs, staffing of permit-letting agencies, 
permit-letting procedures, and priorities of regional or statewide concern. Within 
14 months after July 1, 1974, the Commission shall adopt and transmit said 
criteria (with any revisions) to each coastal-area county and city that has filed 
an applicable letter of intent, for its guidance. 

(b) The governing body of each city in the coastal area that filed an affirma- 
tive letter of intent shall adopt an implementation and enforcement plan with 
respect to its zoning area within 20 months after July 1, 1974. The board of 
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commissioners of each coastal-area county that filed an affirmative letter of 
intent shall adopt an implementation plan with respect to portions of the county — 
outside city zoning areas within 20 months after July 1, 1974, provided, however, 
that a county implementation and enforcement plan may also cover city 
jurisdictions for those cities within the counties that have not filed affirmative 
eerie of intent pursuant to G.S. 113A-116. Prior to adopting the implementation 
and enforcement program the local governing body shall hold a public hearing 
at which public and private parties shall have the opportunity to present 
comments and views. NGG of the hearing shall be given not less than 15 days - 
before the date of the hearing, and shall state the date, time and place of the © 
hearing, the subject of the hearing, and the action which is to be taken. The | 
notice shall state that copies of the proposed implementation and enforce- | 
ment program are available for public inspection at the county courthouse. | 
Any such notice shall be published at least once in one newspaper of general | 
circulation in the county at least 15 days before the date on which the | 
public hearing is scheduled to begin. 

(c) Each coastal-area county and city shall transmit its implementation and — 
enforcement program when adopted to the Commission for review. 
The Commission shall afford interested persons an opportunity to present 
objections and comments regarding the program, and shall review and consider | 
each local implementation and enforcement program submitted in light of such 
objections and comments, the Commission’s criteria and any general stan- | 
dards of review applicable throughout the coastal area as may be adopted by | 
the Commission. Within 45 days after receipt of a local implementation and | 
enforcement program the Commission shall either approve the program or 
notify the county or city of the specific changes that must be made in 
order for it to be approved. Following such changes, the program may 
be resubmitted in the same manner as the original program. 

(d) If the Commission determines that any local government is failing to 
administer or enforce an approved implementation and enforcement program, 
it shall notify the local government in writing and shall specify the deficiencies 
of administration and enforcement. If the local government has not taken 
corrective action within 90 days of receipt of notification from the Commission, 
the Commission shall assume enforcement of the program until such time as 
the local government indicates its willingness and ability to resume 
administration and enforcement of the program. (1978, c. 1284, s. 1.) 


§ 113A-118. Permit required. — (a) After the date designated by the 
Secretary of Natural and Economic Resources pursuant to G.S. 113A-125, every 
person before undertaking any development in any area of environmental 
concern shall obtain (in addition to any other required State or local permit) a 
permit pursuant to the provisions of this Part. 

(b) Under the expedited procedure provided for by G.S. 113A-121, the permit 
shall be obtained from the appropriate city or county for any minor development; 
provided, that if the city or county has not developed an approved 
implementation and enforcement program, the permit shall be obtained from the 
Secretary of Natural and Economic Resources. 

(c) Under the quasi-judicial procedure provided for by G.S. 118A-122, the 
permit shall be obtained from the Commission. | 

(d) Within the meaning of this Part: 

(1) A “major development” is any development which requires permission, 
licensing, approval, certification or authorization in any form from the 
Environmental Management Commission, the Department of Human 
Resources, the State Department of Natural and Economic Resources, 
the State Department of Administration, the North Carolina Mining 
Commission, the North Carolina Pesticides Board, or the North 
Carolina Sedimentation Control Board; or which occupies a land or 
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water area in excess of 20 acres; or which contemplates drilling for or 
excavating natural resources on land or under water; or which occupies 
on a single parcel a structure or structures in excess of a ground area 


of 60,000 square feet. 
(2) A “minor 
development.” 


evelopment” is any development other than a ‘major 


(e) If, within the meaning of G.S. 118A-103(5)b8, the siting of any utility 


facility for the development, generation or transmission of energy is subject to 
regulation under this Article rather than by the State Utilities Commission or 
by other law, permits for such facilities shall be obtained from the Coastal 
Resources Commission rather than from the appropriate city or county. (1973, 


& 476, s. 128; c. 1262, ss. 28, 33; c. 1284, s. 1.) 


Editor’s Note. — Pursuant to Session Laws 
1973, c. 476, s. 128, “Department of Human 
Resources” has been substituted for “State 
Board of Health’ in subsection (d) of this 
section as enacted by Session Laws 1973, c. 
ma2o4, s. 1. 

Pursuant to Session Laws 1973, ¢c. 1262, ss. 
23, 33, effective July 1, 1974, “Environmental 


for “Board of Water and Air Resources,” 


“Department of Natural and Economic 
Resources” has been substituted for 
“Departments of Natural and Economic 


Resources or Conservation and Development” 
and “Mining Commission” has been substituted 
for “Mining Council” in this section as enacted 
by Session Laws 1973, c. 1284, s. 1. 


Management Commission” has been substituted 


§ 113A-119. Permit applications generally. — (a) Any person required to 
obtain a permit under this Part shall file with the Secretary of Natural and 
Economic Resources and (in the case of a permit sought from a city or county) 
with the designated local official an application for a permit in accordance with 
the form and content designated by the Secretary and approved by the 
Commission. The applicant must submit with the application a check or money 
order payable to the Department or the city or county, as the case may be, 
constituting a reasonable fee (not to exceed twenty-five dollars ($25.00)) set by 
the Commission to cover the administrative costs in processing the said 
application. 


(b) Upon receipt of an application, the Secretary shall issue public notice of 
the proposed development (1) by mailing a copy of the application, or a brief 
description thereof together with a statement indicating where a detailed 
copy of the proposed development may be inspected, to any citizen or group 
which has filed a request to be notified of the proposed development, and 
to any interested State agency; (ii) by posting or causing to be posted a 
copy of the application at the location of the proposed development; and 
(iii) by publishing notice of the application at least once in one 
newspaper of general circulation in the county or counties wherein the 
development would be located at least seven days before final action on a 
permit under G.S. 113A-121 or before the beginning of the hearing on a 
permit under G.S. 113A-122. The notice shall set out that any comments 
on-the development should be submitted to the Secretary by a specified 
date, not to exceed 15 days from the date of the newspaper publication of 
the notice. Public notice under this subsection is mandatory. 

(c) Within the meaning of this Part, the “designated local official” is the 
official who has been designated by the local governing body to receive and 
consider permit applications under this Part. (1973, c. 1284, s. 1.) 


§ 113A-120. Grant or denial of permits. — (a) After consideration of 
submitted evidence and arguments submitted at the hearing, or otherwise in the 
case where no hearing was conducted, the responsible official or body shall deny 
the application for permit upon finding: 

(1) In the case of coastal wetlands, that the development would contravene 
an order that has been or could be issued pursuant to G.S. 113-230. 
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(2) In the case of estuarine waters, that a permit for the development would 
be denied pursuant to G.S. 113-229(e). 

(3) In the case of a renewable resource area, that the development will 
result in loss or significant reduction of continued long-range 
productivity that would jeopardize one cr more of the water, food or 
fiber requirements or more than local concern identified in paragraphs 
a to c of subsection (b)(8) of G.S. 118A-113. 

(4) In the case of a fragile or historic area, or other area containing 
environmental or natural resources of more than local significance, that 
the development will result in major or irreversible damage to one or 
more of the historic, cultural, scientific, environmental or scenic values 
or natural systems identified in paragraphs a to h of subsection (b)(4) 
of G.S. 118A-113. 

(5) In the case of areas covered by G.S. 113A-113(4), that the development 
will jeopardize the public rights or interests specified in said 
subdivision. | 

(6) In the case of natural hazard areas, that the development would occur 
in one or more of the areas identified in paragraphs a to e of subsection 
(b)(6) in such a manner as to unreasonably endanger life or property. 

(7) In the case of areas which are or may be impacted by key facilities, that 
the development is inconsistent with the State guidelines or the local 
land-use plans, or would contravene any of the provisions of 
subdivisions (1) to (6) of this subsection. 

(8) In any case, that the development is inconsistent with the State 
guidelines or the local land-use plans. 

(b) In the absence of such findings, a permit shall be granted. The permit may 
be conditioned upon the applicant’s amending his proposal to take whatever 
measures are reasonably necessary to protect the public interest with respect 
to the factors enumerated in subsection (a) of this section. 

(c) Variances. — Any person may petition the Commission for a variance 
granting permission to use his land in a manner otherwise prohibited by rules, 
regulations, standards or limitations prescribed by the Commission, or orders 
issued by the Commission, pursuant to this Article. When it finds that (i) 
practical difficulties or unnecessary hardships would result from strict 
application of the guidelines, rules, regulations, standards, or other restrictions 
applicable to the property, (ii) such difficulties or hardships result from 
conditions which are peculiar to the property involved, (iii) such conditions could 
not reasonably have been anticipated when the applicable guidelines, rules, 
regulations, standards, or restrictions were adopted or amended, the 
Commission may vary or modify the application of the restrictions to the 
property so that the spirit, purpose, and intent of the restrictions are preserved, 
public safety and welfare secured, and substantial justice preserved. In varying 
such regulations, the Commission may impose reasonable and appropriate con- 
ditions and safeguards upon any permit it issues. The Commission may conduct 
a hearing within 45 days from the receipt of the petition and shall notify 
such persons and agencies that may have an interest in the subject matter of 
the time and place of the hearing. (1973, c. 1284, s. 1.) 


§ 113A-121. Permits for minor developments under expedited 
procedures. — (a) Applications for permits for minor developments shall be 
expeditiously Reheat so as to enable their promptest feasible disposition. 

(b) In cities and counties that have developed approved implementation and 
enforcement PROSTAM, applications for permits for minor developments shall 
be considered and determined by the designated local official of the city or 
county as the case may be. In cities and counties that have not develong 
approved implementation and enforcement programs, such applications shall be 
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considered and determined by the Secretary of Natural and Economic 
Resources. 

(c) Failure of the Secre or the designated local official (as the case may 
be) to approve or deny an application for a permit for a minor development within 
30 days from receipt of application shall be treated as approval of such 
application, except that the Secretary or the designated local official (as the case 
may be) may extend such deadline by not more than an additional 30 days if 
necessary properly to consider the application. No waiver of the foregoing time 
limitation (or of the time limitation established in G.S. 113A-122(c)) shall be 
required of any applicant. 


(d) Any person who is directly affected by the decision of the Secretary or 
the designated local official (as the case may be) to grant or deny an application 
for minor development permit, may request within 20 days of such action, a 
hearing before the Commission. In the case of a grant or denial of a permit by 
a local official, the Secretary shall be considered to be a person affected by the 
decision. Pending final disposition of any such appeal, no action shall be taken 
which would be unlawful in the absence of a permit issued under this section. 
(1973, ec. 1284, s. 1.) 


§ 113A-122. Permits under quasi-judicial procedures. — (a) The 
procedure set forth in this section applies to all permit applications for maior 
developments, as well as to permit applications for minor developments whose 
disposition was appealed under G.S. 113A-121(d). All permit applications subject 
to this section shall be heard by the Commission. 

(b) The following provisions shall be applicable in connection with hearings 
pursuant to this section: 


(1) Any hearing held pursuant to this section shall be held upon not less 
than 30 days’ written notice given by the Commission to any person who 
is a party to the proceedings with respect to which such hearing is to 
be held, unless a shorter notice is agreed upon by all such parties. 

(2) All hearings under this section shall be open to the public. Any person 
to whom a delegation of power is made to conduct a hearing shall report 
the hearing with its evidence and record to the Commission for decision. 

(3) A full and complete record of all proceedings at any hearing under this 
section shall be taken by a reporter appointed by the Commission or 
by other method approved by the Attorney General. Any party to a 
proceeding shall be entitled to a copy of such record upon the payment 
of the reasonable cost thereof as determined by the Commission. 


(4) The Commission and its duly authorized agents shall follow generally 
the procedures applicable in civil actions in the superior court insofar 
as practicable, including rules and procedures with regard to the taking 
eal use of depositions, the making and use of stipulations, and the 
entering into of agreed settlements and consent orders. 


(5) The Commission and its duly authorized agents may administer oaths 
and may issue subpoenas for the attendance of witnesses and the 
production of books, papers, and other documents belonging to the said 


rson. 

(6) Sub enas issued by the Commission in connection with any hearing 
under this section shall be directed to any officer authorized by law to 
serve process, and the further procedures and rules of law applicable 
with respect thereto shall be prescribed in connection with subpoenas 
to the same extent as if pared by a court of record. In case of a refusal 
to obey a subpoena issued by the Commission, application may be made 
to the superior court of the appropriate county for enforcement thereof. 

(7’ The burden of proof at any hearing under this section on appeal 
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pursuant to G.S. 113A-121(d) shall be upon the Secretary. The burden - 
of proof at any hearing under this section on a permit application for — 
a major development shall be upon the kel The provisions of this — 
paragraph shall apply only to the hearings specified in this 
paragraph. 

(8) No decision or order of the Commission shall be made in any proceeding | 
unless the same is supported by competent, material, and substantial © 
evidence upon consideration of the whole record. 

(9) Following any hearing, the Commission shall afford the parties thereto — 
an opportunity to submit within 30 days, or within such additional time 
as prescribed by the Commission, proposed findings of fact and 
conclusions of law and any brief in connection therewith. 

(10) After hearing the evidence, the Commission shall grant or deny the 
permit in accordance with the provisions of G.S. 113A-120. All such 
orders and decisions of the Commission shall set forth separately the 
Commission’s findings of fact and conclusions of law and shall, 
wherever necessary, cite the appropriate provision of law or other 
suite oo authority on which any action or decision of the Commission 
is based. 

(11) The Commission shall have the authority to adopt a seal which shall 
be the seal of said Commission and which shall be judicially noticed by 
the courts of the State. Any document, proceeding, order, decree, spe- 
cial order, rule, regulation, rule of procedure or any other official 
act or records of the Commission or its minutes may be certified by 
the Executive Director under his hand and the seal of the Commission 
and when so certified shall be received in evidence in all actions or 
proceedings in the courts of the State without further proof of the 
identity of the same if such records are competent, relevant and 
material in any such action to proceedings. The Commission shall have 
the right to take judicial notice of all studies, reports, statistical data 
or any other official reports or records of the federal government or 
of any sister state and all such records, reports and data may be placed 
in evidence by the Commission or by any other person or interested 
parey where material, relevant and competent. 

(c) Failure of the Commission to approve or deny an application for a permit 
(or to dispose of an appeal) pursuant to this section within 90 days from receipt 
of application or notice of appeal shall be treated as approval of such application 
or of the action appealed from, as the case may be, except that the Commission 
may extend such deaatine by not more than an additional 90 days if necessary 
properly to consider the application or the appeal. 

(a) All notices which are required to be given by the Secretary or Commission 
or by any pany to a proceeding under this section shall be given by registered 
or certified mail to all persons entitled thereto. The date of receipt or refusal 
for such registered or certified mail shall be the date when such notice is deemed 
to have been given. Notice by the Commission may be given to any person upon 
whom a summons may be served in accordance with the provisions of law 
covering civil actions in the superior courts of this State. The Commission may 
prescribe the form and content of any particular notice. (1973, c. 1284, s. 1.) 





§ 113A-123. Judicial review. — (a) Any person directly affected by any 
final decision or order of the Commission under this Part may appeal suc 
decision or order to the superior court of the county where the land or any part 
thereof is located, pursuant to the provisions of Article 33 of Chapter 143 of the 
General Statutes. Bendis final disposition of any appeal, no action shall be 
taken which would be unlawful in the absence of a permit issued under this Part. 
(b) Any person having a recorded interest or interest by operation of law in 


406 


§ 118A-124 1974 CUMULATIVE SUPPLEMENT § 1138A-124 


_or registered claim to land within an area of environmental concern affected by 
any final decision or order of the Commission under this Part may, within 90 
days after receiving notice thereof, petition the superior court to determine 
whether the petitioner is the owner of the land in question, or an interest, 
therein, and in case he is adjudged the owner of the subject land, or an interest 
therein, the court shall determine whether such order so restricts the use of his 
property as to deprive him of the practical uses thereof, being not otherwise 
authorized by law, and is therefore an unreasonable exercise of the police power 
because the order constitutes the equivalent of taking without compensation. 
The burden of proof shall be on petitioner as to ownership and the burden of 
proof shall be on the Commission to prove that the order is not an unreasonable 
exercise of the police power, as aforesaid. Either party shall be entitled to a jury 
trial on all issues of fact, and the court shall enter a judgment in accordance 
| with the issues, as to whether the Commission order shall apply to the land of 
the petitioner. The Secretary of Natural and Economic Resources shall cause 
a copy of such finding to be recorded forthwith in the register of deeds office 
| in the county where the land is located. The method provided in this subsection 
for the determination of the issue of whether such order constitutes a taking 
without compensation shall be exclusive and such issue shall not be determined 
in any other proceeding. Any action authorized by this subsection shall be 
calendared for trial at the next civil session of superior court after the summons 
and complaint have been served for 30 days, regardless of whether issues were 
joined more than 10 days before the session. It is the duty of the presiding judge 
to expedite the trial of these actions and to give them a preemptory setting over 
all others, civil or criminal. From any decision of the superior court either party 
may appeal to the court of appeals as a matter of right. 
| (c) After a finding has been entered that such order shall not apply to certain 
| land as provided in the preceding subsection, the Department of Administration, 
upon the request of the Commission and upon finding that sufficient funds are 
| available therefor, and with the consent of the Governor and Council of State 
| may take the fee or any lesser interest in such land in the name of the State 
| by eminent domain under the provisions of Chapter 146 of the General Statutes 
* hold the same for the purposes set forth in this Article. (1978, c. 1284, s. 
im. 


| § 113A-124. Additional powers and duties. — (a) The Secretary of 

| Natural and Economic Resources shall have the following additional powers and 

_ duties under this Article: 

| (1) To conduct or cause to be conducted, investigations of proposed 
developments in areas of environmental concern in order to obtain 
sufficient evidence to enable a balanced judgment to be rendered 
concerning the issuance of permits to build such developments. 

(2) To cooperate with the Secretary of the Department of Administration 
in drafting State guidelines for the coastal area. 

(3) To keep a list of interested persons who wish to be notified of proposed 
developments and proposed rules designating areas of environmental 
concern and to so notify these persons of such proposed developments 
by regular mail. A reasonable registration fee to defray the cost of 
handling and mailing notices may be charged to any person who so 
registers with the Commission. 

(4) To propose rules and regulations to implement this Article for 
consideration by the Commission. 

(5) To delegate such of his powers as he may deem appropriate to one or 
more qualified employees of the Department of Natural and Economic 
Resources or to any teal government, pao wees that the provisions of 
any such delegation of power shall be set forth in departmental 
regulations. 








| 
| 
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(6) To delegate the power to conduct a hearing, on his behalf, to any 
member of the Commission or to any qualified employee of the 
Department of Natural and Economic Resources. Any person to whom 
a delegation of power is made to conduct a hearing shall report his 
recommendations with the evidence and the record of the hearing to 
the Secretary for decision or action. 

(b) In order to carry out the provisions of this Article the secretaries of 
administration and of Natural and Economic Resources may employ such 
clerical, technical and professional personnel, and: consultants with such 
qualifications as the Commission may prescribe, in accordance with the 
State personnel regulations and budgetary laws, and are hereby authorized 
to pay such personnel from any funds made available to them through 
grants, appropriations, or any other sources. In addition, the said secretaries 
may contract with any local governmental unit or lead regional organization to 
carry out the planning provisions of this Article. 

(c) The Commission shall have the following additional powers and duties 
under this Article: 

(1) To recommend to the Secretary of Natural and Economic Resources the 
acceptance of donations, gifts, grants, contributions and appropriations 
from any public or private source to use in carrying out the provisions 
of this Article. 

(2) To recommend to the Secretary of Administration the acquisition by 
purchase, gift, condemnation, or otherwise, lands or any interest in any 
lands within the coastal area. 

(3) To hold such public hearings as the Commission deems appropriate. 

(4) To delegate the power to conduct a hearing, on behalf of the 
Commission, to any member of the Commission or to any qualified 
employee of the Department of Natural and Economic Resources. Any 
person to whom a delegation of power is made to conduct a hearing 
shall report his recommendations with the evidence and the record of 
the hearing to the Commission for decision or action. 

(5) To adopt from time to time and to modify and revoke official regulations 
interpreting and applying the provisions of this Article and rules of 
procedure establishing and amplifying the procedures to be followed 
in the administration of this Article. 

(d) The Attorney General shall act as attorney for the Commission and shall 
initiate actions in the name of, and at the request of, the Commission, and shall 
represent the Commission in the hearing of any appeal from or other review of 
any order of the Commission. (1978, c. 1284, s. 1. 


§ 113A-125. Transitional provisions. — (a) Existing regulatory permits 
shall continue to be administered within the coastal area by the agencies 
presently responsible for their administration until a date (not later than 27 
months after July 1, 1974), to be designated by the Secretary of Natural and 
Economic Resources as the permit changeover date. Said designation shall be 
effective from and after its filing with the Secretary of State. 

(b) From and after the “permit changeover date,” all existing regulatory 
permits within the coastal area shall be administered in coordination and 
consultation with (but not subject to the veto of) the Commission. No such 
existing permit within the coastal area shall be issued, modified, renewed or 
terminated except after consultation with the Commission. The provisions of this 
subsection concerning consultation and coordination shall not be interpreted to 
authorize or require the extension of any deadline established by this Article 
or any other law for completion of any permit, licensing, certification or other 
regulatory proceedings. 

(c) Within the meaning of this section, “existing regulatory permits” include 
dredge and fill permits issued pursuant to G.S. 113-229; sand dune permits issued 
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pursuant to G.S. 104B-4; air pollution control and water pollution control 
permits, special orders or certificates issued pursuant to G.S. 143-215.1 and G.S. 
143-215.2, or at other permits, licenses, authorizations, approvals or 
certificates issued by the Board of Water and Air Resources pursuant to Chapter 
143; capacity use area permits issued pursuant to G.S. 143-215.15; final approval 
of dams pursuant to G.S. 143-215.30; floodway permits issued pursuant to G.S. 
143-215.54; water diversion authorizations issued pursuant to G.S. 143-354(c); 
oil refinery permits issued pursuant to G.S. 143-215.99; mining operating 
permits issued pursuant to G.S. 74-51; permissions for construction of wells 
issued pursuant to G.S. 87-88; restricted-use pesticide permits issued pursuant 
to G.S. 143-440(b), pesticide applicator licenses issued pursuant to G.S. 143-452 
for persons who may apply pesticides within the coastal area, and regulations 
concerning pesticide ebpication within the coastal area issued pursuant to G.S. 
143-458; approvals by the Department of Human Resources of plans for water 
supply, drainage or sewerage, pursuant to G.S. 130-161.1 and G.S. 130-161.2; 
standards and approvals for solid waste disposal sites and facilities, adopted by 
the Department of Human Resources pursuant to Chapter 130, Article 13B; 
permits relating to sanitation of shellfish, crustacea or scallops issued pursuant 
to Chapter 130, Articles 14A or 14B; permits, approvals, authorizations and 
regulations issued by the Department of Human Resources pursuant to Articles 
23 or 24 of Chapter 130 with reference to mosquito control programs or districts; 
any permits, licenses, authorizations, regulations, approvals or certificates 
issued by the Department of Human Resources relating to septic tanks or water 
wells; oil or gas well regulations and orders issued for the protection of 
environmental values or resources pursuant to G.S. 113-391; a certificate of 
public convenience and necessity issued by the State Utilities Commission 
pursuant to Chapter 62 for any saat utility plant or system, other than a carrier 
of persons or property; permits, licenses, leases, options, authorization or 
approvals relating to the use of State forest lands, State parks or other state- 
owned land issued by the State Department of Administration, the State 
Department of Natural and Economic Resources or any other State department, 
agency or institution; any approvals of erosion control plans that may be issued 
by the North Carolina Sedimentation Control Commission pursuant to G.S. 
113A-60 or G.S. 118A-61; and any permits, licenses, authorizations, regulations, 
approvals or certificates issued by any State agency pursuant to any 
environmental protection legislation not specified in this subsection that may be 
enacted prior to the permit changeover date. 
(d) The Commission shall conduct continuing studies addressed to developing 

a better coordinated and more unified system of environmental and land-use 
permits in the coastal area, and shall report its recommendations thereon from 
time to time to the General Assembly. Specifically, the Commission shall report 
to the 1975 General Assembly recommended procedures to implement the 
requirement of subsection (b) of this section for administration of existing 
regulatory permits within the coastal area in coordination and consultation with 
the Commission. In its 1975 recommendations, the Commission shall seek to 
develop procedures that are administratively practicable, that are not unduly 
burdensome for the affected agencies, and that are adapted to the circumstances 
of each agency. taking into account the volume of permits issued, the location 
of the regulated activity (whether or not within or near an area of environmental 
concern), the significance of the environmental conseauences of the regulated 
activity, and the scheduling problems and needs of the regulatory agency: Pro- 
vided, however, that no consultation or coordination shall be required in 
advance of issuance of individual pesticide applicator licenses, but only 
periodic consultation concerning the overall effect of the applicator 
licensing program within the coastal area. In its 1975 recommendations, 
the Commission shall also evaluate the desirability of legislation to 
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provide for coordination of environmental permits at the option of 
permit applicants. In developing its 1975 recommendations, the Com- 
mission shall meet with all affected State agencies and shall hold 
one or more public hearings concerning its recommendations. (1973, 
c. 1284, s. 1.) 

Editor’s Note. — Section 130-161.2, 

referred to in subsection (c) of this 

section, does not exist. 


§ 113A-126. Injunctive relief and penalties. — (a) Upon violation of any 
of the provisions of this Article or of any regulation, rule or order adopted under 
the authority of this Article the Secretary may, either before or after the 
institution of proceedings for the collection of any penalty imposed by this 
Article for such violation, institute a civil action in the General Court of Justice 
in the name of the State upon the relation of the Secretary for injunctive relief 
to restrain the violation and for such other or further relief in the premises as 
said court shall deem proper. Neither the institution of the action nor any of the 
proceedings thereon shall relieve any party to such proceedings from any 
penalty prescribed by this Article for any violation of same. 

(b) Upon violation of any of the provisions of this Article relating to permits 
for minor developments issued by a local government, or of any regulation, rule 
or order Rispted! under the authority of this Article relating to such permits, 
the designated local official may, either before or after the institution of 
proceedings for the collection of any penalty imposed by this Article for such 
violation, institute a civil action in the General Court of Justice in the name of 
the affected local government upon the relation of the designated local official 
for injunctive relief to restrain the violation and for such other and further relief 
in the premises as said court shall deem proper. Neither the institution of the 
action nor any of the proceedings thereon shall relieve any party to such 
proceedings from any penalty prescribed by this Article for any violation of 
same. 

(c) Any person who shall be adjudged to have knowingly or willfully violated 
any provision of this Article, or any regulation, rule or order adopted pursuant 
to this Article, shall be guilty of a misdemeanor, and for each violation shall be 
liable for a penalty of not less than one hundred dollars ($100.00) nor more than 
one thousand dollars ($1,000) or shall be imprisoned for not more than 60 days, 
or both. In addition, if any person continues to violate or further violates, any 
such provision, regulation, rule or order after written notice from the Secretary 
or (in the case of a permit for a minor development issued by a local government) 
written notice from the designated local official, the court may determine that 
each day during which the violation continues or is repeated constitutes a 
separate violation subject to the foregoing penalties. 

(d) (1) A civil penalty of not more than one thousand dollars ($1,000) may 

be assessed by the Commission against any person who: 

a. Is required but fails to apply for or to secure a permit required b 
G.S. 118A-122, or who Holaee or fails to act in accordance wit 
the terms, conditions, or requirements of such permit. 

b. Fails to file, submit, or make available, as the case may be, any 
documents, data or reports required by the Commission pursuant 
to this Article. , 

c. Refuses access to the Commission or its duly designated 
representative, who has sufficiently identified himself by 
displaying official credentials, to any premises, not including any 
occupied dwelling house or curtilage, for the purpose of conducting 
any investigations provided for in this Article. 

d. Violates any duly adopted regulation of the Commission 
implementing the provisions of this Article. Provided, however, 
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that this paragraph d shall not apply to regulations relating to 
minor developments. 

(2) If any action or failure to act for which a penalty may be assessed under 
this subsection is willful, the Commission may assess a penalty not to 
exceed one thousand dollars ($1,000) for each separate violation, after 
the first assessment, provided, however, no penalty shall be imposed 
under this subsection pending court review of the first assessment, if 
appealed pursuant to subdivision (8). 

(3) The Commission may assess the penalties provided for in this 
subsection. When the Commission proposes to assess a penalty, it shall 
notify the person whom it proposes to assess by registered or certified 
mail of the proposal to assess a penalty, and the notice shall specify 
the reason for assessment and the date of the proposed hearing when 
assessment is to be determined. The hearing shall be no sooner than 
15 days after the mailing of notice of the proposed assessment. Any 
hearing shall be based upon competent evidence, and the person the 
Commission proposes to assess shall be allowed to present evidence, 
and the hearing shall be reported. The person assessed may apply to 
the superior court of the county where such person resides for review 
of the hearing and assessment and the scope of the court’s review of 
the Commission’s action (which shall include a review of the amount 
of the assessment), shall be as provided in G.S. 143-315. If the person 
assessed fails to pay the amount of the assessment to the Department 
of Natural and Economic Resources within 30 days after receipt of 
notice, or such longer period, not to exceed 180 days, as the Commission 
may specify, the Commission may institute a civil action in the superior 
court of the county in which the violation occurred or, in the discretion 
of the Commission in the superior court of the county in which the 
person assessed resides or has his or its principal place of business, to 
recover the amount of the assessment. In any such civil action, the 
scope of the court’s review of the Commission’s action (which shall 
include a review of the amount of the assessment), shall be as provided 
in G.S. 148-315. 

(4) In determining the amount of the penalty the Commission shall consider 
the degree and extent of harm caused by the violation and the cost of 
rectifying the damage. (1973, c. 1284, s. 1.) 


§ 113A-127. Coordination with the federal government. — All State 
agencies shall keep informed of federal and interstate agency plans, activities, 
and procedures within their area of expertise that affect the coastal area. Where 
federal or interstate agency plans, activities or procedures conflict with State 
policies, all reasonable steps shall be taken by the State to preserve the integrity 
of its policies. (19738, c. 1284, s. 1.) 


§ 113A-128. Protection of landowners’ rights. — Nothing in this Article 
authorizes any governmental agency to adopt a rule or regulation or issue any 
order that constitutes a taking of property in violation of the Constitution of this 
State or of the United States. (1973, c. 1284, s. 1.) 


§§ 113A-129 to 113A-134: Reserved for future codification purposes. 


ARTICLE 8. 
North Carclina Land Conservancy Corporation. 
§ 113A-135. Creation. — (a) There is hereby created a body politic and 
corporate to be known as the “North Carolina Land Conservancy Corporation.” 
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(b) This Corporation is a nonprofit State body corporate. The assets of the 
Corporation shall be the property of the State of North Carolina. No profits or 
assets of the Corporation shall enure to the benefit of any member of the board 
of trustees. (1973, c. 1405, ss. 1, 8.) 


§ 113A-136. Legislative findings and purposes. — The General Assembly 
finds and declares that there is a public purpose and interest in acquiring and 
developing certain lands of the State in their natural and unaltered condition 
which are of value to the citizens of the State as sources of recreation, solitude, 
and as reminders of our natural and cultural heritage and in acquiring other 
lands and property, which may be of great benefit to State government and to 
the public at large. 

The General Assembly further finds that the State lacks a mechanism that 
permits maximum flexibility in land acquisition. Thus, the State is often unable 
to pURenass land at public auction, foreclosures, estate settlements, commercial 
offerings, private offerings, or other types of forced or rapid sale. The General 
Assembly also finds that the State lacks a mechanism that will permit it to move 
quickly when desirable tracts become available. Such delays in acquiring 
valuable land mean that when lands are ultimately purchased the price is 
generally greater than the initial asking price. 

Therefore, the General Assembly declares that a mechanism to accomplish the 
aforestated public purpose should be established and sanctioned by the General 
SV itee of North Carolina and that such action is in the public interest. (1973, 
C405 ase. 


§ 113A-137. Board of trustees. — The board of trustees of the North 
Carolina Land Conservancy Corporation, hereinafter referred to as the trustees, 
shall be composed of and governed by nine members. The Governor shall appoint 
five trustees of the Corporation who shall be residents of the State and who ma 
hold other public offices. The Speaker of the House of Representatives shall 
appoint two trustees of the Corporation from the House of Representatives, and 
the Lieutenant Governor shall appoint two trustees of the Corporation from the 
Senate, who shall serve as trustees during their term of office, or until their 
successor is duly appointed and qualified. The State Treasurer, the Secretary 
of Administration, and the Secretary of Natural and Economic Resources, or 
their designees, shall be ex officio nonvoting trustees. 


Insofar as possible the voting trustees should come from different regions 
of the State. The Governor shall appoint one trustee of the Corporation for a 
one-year term, two of the trustees of the Corporation for a two-year term, and 
two of the trustees of the Corporation for a three-year term, as designated b 
the Governor, and until their successors shall be duly appointed and qualified. 
The successor of each such member shall be appoued for a term of four years 
and until his successor shall be duly appointed and qualified, except that any 
person appointed to fill a vacancy shall serve only for the Beene term. An 
member of the board of trustees shall be eligible for reappointment. Each 
member of the board of trustees appointed by the Governor may be removed 
by the Governor for misfeasance, malfeasance or wilful neglect of duty after 
reasonable notice and a public hearing, unless the same are in writing expressly 
waived. Each trustee of the Corporation appointed by the Governor before 
entering upon his duty shall take an oath to administer the duties of his office 
faithfully and impartially and a record of such oath shall be filed in the office 
of the Secretary of State. The Governor shall designate a member of the board 
of trustees to serve as chairman. The term of the chairman of the board of 
trustees shall extend for a period of one year. The trustees shall annually elect 
one of its members as vice-chairman. The Secretary of Administration, or his 
designee, shall serve as Executive Director and Secretary to the Corporation. 

Five members of the board of trustees shall constitute a quorum and the 
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affirmative vote of a majority of the members present at a duly called meeting 
shall be necessary for any action taken by the trustees, except adjournment. 
Trustees shall receive no peep aon for their services, but shall be entitled 
to receive, from the funds of the Corporation, for attendance at meetings of the 
Corporation or any committee thereof, and for other services for the 
Corporation, reimbursement for such actual expenses as may be incurred for 
travel and subsistence in the performance of official duties and, only as to 
members ay eats by the Governor, such per diem as is allowed by ‘aie for 
ona of other State boards, commissions, and committees. (1973, c. 1405, 
s. 3. 


§ 113A-138. The Executive Director. — The Executive Director shall 
administer, manage, and direct the affairs and business of the Corporation, 
subject to the policies, control, and direction of the members of the Corporation. 
The Secretary of the Corporation shall keep a record of the proceedings of the 
Corporation and shall be custodian of all books, documents, and papers filed with 
the Corporation, the minute book or journal of the Corporation and its official 
seal. He shall have authority to cause copies to be made of all minutes and other 
records and documents of the Corporation, and to give certificates under the 
official seal of the Corporation to the effect that such copies are true copies and 
all persons dealing with the Corporation may rely on such certificates. All 
aa vk documents will be subject to audit by the State Auditor. (1973, c. 
1405, s. 4. 


§ 113A-139. Powers of the board of trustees. — The Corporation shall 
have all of the powers necessary or convenient to carry out and effectuate the 
purposes and provisions of this Article, including, but without limitation, the 
foregoing powers: 

(1) To adopt an official seal and alter the same at its pleasure; 

(2) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations, and policies in connection 
with the performance of its functions and duties; 

(3) To maintain an office in the City of Raleigh; 

(4) To collect and pay reasonable fees and charges in connection with 
making, purchasing and servicing its loans, notes, bonds, commitments 
and other evidence of indebtedness; 

(5) To procure insurance against any loss in connection with its operations 

in such amounts, and from such insurers, as it may deem necessary or 
desirable; 

(6) To solicit financial support from various private sources within and 
without the State of North Carolina; 

(7) To make and execute agreements, contracts, and other instruments 
necessary or convenient in the exercise of the powers and functions of 
the Corporation under this Article, including contracts with any firm, 
person, corporation, governmental agency or other entity and each and 
any North Carolina governmental agency is hereby authorized to enter 
into contracts and otherwise cooperate with the Corporation to 
facilitate the purpose of the Article; . 

(8) To receive, administer and comply with the conditions and requirements 
respecting any appropriation, loan, gift, grant, bond issue, or donation 
of any property or money; ; 

(9) To cooperate and participate with any nonprofit conservation 
organizations whose principal purpose is_ the protection and 

reservation of natural areas, in projects and activities of mutual 
interest and furtherance of the foregoing purposes and objects; 

(10) To sue and be sued in its own name, plead and be impleaded; 
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(11) To preserve or aid in the preservation of all types of natural areas, 
features, objects, flora said fauna and biotic communities; 

(12) To buy, own, sell, convey, assign, mortgage or lease any interest in real 
estate, including but not limited to fee simple interest and life estates, 
and personal property. (1978, ¢. 1405, s. 5.) 


§ 113A-140. Restrictions on purchase and sale of property. — No 
property may be sold to or purchased from a member of the board of trustees, 
nor from the spouse, descendant, parent, partner of a trustee; nor from any 
other person of closer kin than first cousin of a trustee; nor from any firm, 
corporation, partnership, trust, or other business in which a trustee, his spouse, 
his descendants, his parents, his partners, or any other person of closer kin than 
meat of a trustee, has a financial interest of whatever kind. (1978, c. 1405, 
Ss. 6 


§ 113A-141. Sale of assets to State of North Carolina. — The purpose of 
the Corporation is to acquire land for eventual use by the State of North 
Carolina. To this end, the Corporation shall offer to sell any assets it acquires 
to the State of North Carolina, and its agencies, at the same price at which such 
lands were purchased by the Corporation plus all reasonable and necessary 
expenses of acquisition. (1973, c. 1405, s. 7.) 


§ 113A-142. Procedure for appropriation of State funds. — The 
Corporation may not use appropriated State funds to purchase real property, 
unless the Corporation shnlihave first obtained the approval of the Department 
of Administration, and the Governor and Council of State, in the manner 
pair in Chapter 146 of the General Statutes of North Carolina. (1978, c. 1405, 
Sot 


§ 113A-143. Approval of Council of State required. — No land shall be 
purchased, leased, sold, assigned, or mortgaged and no opuons shall be taken 
on any land by the Corporation without the prior approval of the Council of State. 
(1973, c. 1405, s. 10.) 


§§ 113A-144 to 113A-149: Reserved for future codification purposes. 


ARTICLE 9. 
Land Policy Act. 


§ 113A-150. Short title. — This Article shall be known as the Land Policy 
Act. of 1974. (1973, ¢c. 1806, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 1806, Laws 1978, c. 1306, s. 3, contains a severability 
s. 7, makes the act effective July 1,1974.Session clause. 


§ 113A-151. Findings, intent and purpose. — (a) Findings. — The General 
Assembly hereby finds that: 

(1) The ag of North Carolina is a resource basic to the welfare of her 

eople. 

(2) A lack of coordination of governmental action; a lack of clearly stated, 
sound, and widely understood guidelines for planning; and a lack of 
systematic collection, classification, and utilization of information 
regarding the land resource have led to inconsistencies in policy and 
inadequacies in planning for the present and future uses of the land 
resource. 

(3) Governmental agencies responsible for controlling land use and private 
and public users of the hea resource are often unable to independently 
develop guidelines for land-use practices which provide adequate and 
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meaningful provision for future demands on the land resource, while 
allowing current needs to be met. 

(4) Systematic and sound decisions as to the location and nature of major 
public investments in key facilities cannot be made without a 
comprehensive State policy regarding the land resource. 

(5) Those affected by State land-use policy and decisions must be given an 
opportunity for full participation in the policy- and decision-making 
process. Such a process must allow for the final implementation of 
policy by local governments. The State should take whatever steps 
necessary to encourage and assist local governments in meeting their 
obligation to control current uses and plan for future uses of the land 
resource. 

(b) Intent and Purpose. — The General Assembly declares that it is the intent 
of this Article to undertake the continuing development and implementation of 
a State land-use policy, incorporating environmental, esthetic, economic, social, 
and other factors so as to promote the public interest, to preserve and enhance 
environmental quality, to protect areas of natural beauty and historic sites, to 
encourage beneficial economic development, and to protect and promote the 
public health, safety, and welfare. Such policy shall serve as a guide for decision- 
making in State and federally assisted programs which affect land use, and shall 

rovide a framework for the development of land-use policies and programs by 

ocal governments. It is the purpose of this Article to: 

(1) Promote patterns of land use which are in accord with a State land-use 
policy which encourages the wise and balanced use of the State’s 
resources; 

(2) Establish a State policy to give local governments guidance and 
assistance in the establishment and implementation of local land 
planning and management programs so as to effectively meet their 
responsibilities for economically and environmentally sound land-use 
management; 

(3) Establish a State land-use policy which seeks to provide essential public 
services equitably to all persons within the State and to assure that 
citizens shall have, consistent with sound principles of land resource 
use, maximum freedom and opportunity to live and conduct their 
activities in locations of their personal choice; 

(4) Condition the distribution of certain federal and State funds on meeting 
reasonable and flexible State requirements for basic land planning; 
such conditions to include a clear statement of the State’s authority and 
responsibility for review of planning and management by local 
governments; 

(5) Develop and maintain coordination of all State programs having a land- 
use impact, including joint planning and management of State lands 
with adjacent nonstate lands, so as to ensure consistency with the 
purposes of this Article; 

(6) Promote the development of systematic methods for the exchange of 
land-use, environmental, economic, and social information among all 
levels of government, and among agencies at all levels of government. 
107 37,02.1506,45,11-) 


§ 113A-152. Definitions. — Unless the context otherwise requires, the 
following terms as used in this Article are defined as follows: 

(1) “Areas of environmental concern” means: those areas of this State 
where uncontrolled development, unregulated use, or other 
man-related activities could result in major or irreversible damage to 
important environmental, historic, cultural, scientific or scenic values, 
or natural systems or processes which are of more than local 
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significance, or could unreasonably endanger life or property as a 
result of natural hazards, or could result in loss of continued long-range 
productivity in renewable resource areas. 

(2) “Principal officer’? means the duly appointed or elected public official 
in responsible charge of a principal department of State government. 

(3) “Key facilities” means public facilities which tend to induce development 
and urbanization of more than local impact and includes, but is not 
limited to, major facilities for the development, generation, and 
transmission of energy, for communication, and for transportation. 

(4) “Local government” means any county, incorporated village, town, or 
city, or any combination of counties, incorporated villages, towns, and 
cities, acting through a joint program pursuant to the provisions of this 
Article. 

(5) “New communities and large-scale developments” means private 
development which, because of its magnitude or the magnitude of its 
effect on the surrounding environment, is likely to present issues of 
more than local significance. . 

(6) “Project of regional impact” means land use, public development, and 
private development on government or nongovernmental lands for 
which there is a demonstrable impact affecting the interests of 
constituents of more than one local unit of government. 

(7) “Region” or “regional’’ means or refers to one or more of the official 
planning ae established pursuant to the laws of this State. (1978, 
c.1306,s..L; 


§ 113A-153. North Carolina Land Policy Council. — (a) Established. — 
The General Assembly hereby establishes a council, advisory to the Governor, 
to be designated the North Carolina Land Policy Council, hereafter designated 
“the Council.” 

(b) Composition and Staff.— | | 

(1) The Council shall consist of 14 principal members, designated as follows: 
a. Eight members shall be the principal officers of the State 
Departments of 

. Administration 

. Agriculture 

. Cultural Resources 

Commerce 

. Natural and Economic Resources 

. Revenue 

. Human Resources 

. Transportation. 

b. Two members shall be the Lieutenant Governor and a member of 
the Senate selected by the Lieutenant Governor. 

ce. Two members shall be the Speaker of the House of Representatives 
and a member of the House selected by the Speaker. 

d. One member shall be an elected official selected by the North 
Carolina League of Municipalities and appointed by the Governor. 

e. One member shall be an elected official geleeeede by the North 
Carolina Association of County Commissioners and appointed by 
the Governor. 

(2) Only principal members shall have a vote on matters before the Council, 
but an alternate eae by a principal member may participate fully 
in discussion and deliberations. 

(3) The Council shall be housed administratively in the Department of 
Administration, with the Secretary of Administration as chairman, and 
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with such other officers and procedures as the Council deems necessary 
for the proper exercise of its responsibilities. 

(4) Staff services to the Council shall be provided primarily by the Office 
of State Planning, and, in addition, all departments of State government 
Shall furnish personnel, information Ae research capability as may be 
required by the Council in the exercise of its responsibilities. 

(c) Duties. — 

(1) To assemble and analyze significant existing laws, policies and 
programs in State and local government as they pertain to or have 
substantial effect upon the use, management, development or 
conservation of all lands and waters, public and private, within the State 
of North Carclina. 

(2) To define and cause to be prepared and periodically revised, a system 
of information and data concerning the land resources of the entire 
State, including, but not limited to, esthetic, economic, ecological, 
demographic, geologic, and physical conditions, both current and 
projected, as well as a continuing inventory of governmental and 
private needs and priorities for the use of land resources. All State 
Bence and units of local government including the register of deeds 
of each county shall make all pertinent data in their custody available 
to the Land Policy Council. 

(3) To consider, and to consult with the federal government and relevant 
states on, the interstate aspects of land-use issues of more than 
intrastate concern. 


(4) To prepare, and revise on a continuing basis, an inventory of public and 
private institutional and financial resources available for land-use 
planning and management within the State and of State and local 
programs, projects, and activities which have a regional impact of more 
than local concern. 

(5) To establish a method for identifying new community and large-scale 
development and land-use projects with regional impact. 

(6) To prepare, in consultation with concerned State agencies and other 
recognized authorities, principles and guidelines for the systematic 
identification of areas of environmental concern. 

(7) To provide technical assistance and training programs for State and 
local agency personnel concerned with the development and 
implementation of State and local land-use programs. 

(8) To establish a method for coordinating all State and local agency 
programs and services which significantly affect land use. 

(9) To prepare, in conjunction with the Advisory Committee on Land Policy 
as described in G.S. 113A-154, and following procedures established by 
this Article, a State land policy as defined in G.S. 113A-155. 

(10) To prepare, in conjunction with the Advisory Committee on Land Policy 
as described in G.S. 113A-154, and after consultation with the duly 
constituted and authorized planning agencies of local governments, and 
following procedures established by this Article, a State iand policy and 
State Fone classification system as defined further in this Article. 

(11) To prepare and recommend to the General Assembly a system of 
valuation of property for tax purposes related to the range of public 
services avai ahi or to be made available to properties designated in 
each of the several land classifications. 

(d) Hearings. — The Council shall conduct such public hearings as it shall 
determine to be necessary or appropriate to the development of the State land 
licy and the State land classification system, provided only that there be no 
ewer than six such hearings held, two in each of the three major physiographic 
regions of the State. The Council shall give adequate public notice of each 
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hearing at least 30 calendar days prior to the date of the hearing and shall 
consider all relevant statements aad matters presented at hearings. 

The Council shall designate the place and time of hearing and may adopt 
appropriate rules of procedure governing the conduct of the hearing, includin 
the presentation of oral and written statements, and the form, content an 
method of giving notice of hearing. 

(e) Acceptance and Administration of Federal or Private Funds. — The 
Department of Administration shall have power and authority to accept, receive 
atl administer, on behalf of the Council, any funds, gifts, bequests, or other 
financial assistance given, granted or provided by legislative appropriation, or 
under any federal act or acts or from any faueral aechey or from foundations 
or private sources, and to comply with all conditions and requirements necessary 
for the receipt, acceptance and use of said funds to the extent not inconsistent 
with the laws of this State and the rules and regulations thereunder pertaining 
to land-use planning and management. The Council shall have authority to 
formulate plans aid projects for the approval of all funding agencies and 
institutions and to enter into such contracts and agreements as may be 
necessary for such purposes or to enter into joint agreements with any other 
agency or division of government for such purposes and to furnish such 
information as may be requested for any project or program related to or 
conducted pursuant to such plans and contracts. Such funds received by the 
Council pursuant to this provision shall be deposited in the State treasury to the 
account of the Council and shall remain in such account until used by the Council. 
(1973, c. 1806;.s. 1.) 


§ 113A-154. Advisory Committee on Land Policy. — (a) Established. — 
The General Assembly hereby establishes a committee, advisory to the 
Governor, to be known as the North Carolina Advisory Committee on Land 
Policy, hereinafter designated “the Committee.” 

(b) Composition and Staff. — 

(1) The Committee shall consist of 24 members, selected as follows: 
a. Twelve members shall be selected as follows: 

1. Six shall be selected by the Governor from a list of elected 
officials recommended by the North Carolina Association of 
County Commissioners. Three of these members shall be 
appointed for a term of two years, and three shall be appointed 
for a term of four years. 

2. Six shall be selected by the Governor from a list of elected 
officials recommended by the North Carolina League of 
Municipalities. Three of these members shall be appointed for 
a term of two years, and three shall be appointed for a term 
of four years. 

On expiration of initial terms, appointments shall be for a 
term of four years. In the event of a vacancy, the Governor 
shall appoint a successor of like qualifications to serve the 
remainder of the predecessor’s term. No more than 
one of these members. shall be appointed from 
any one of the 17 multicounty regions. 


b. Twelve members shall be selected by the Governor to serve at his 

pleasure, and shall be representative of and actively engaged in: 

1. The operation of a farm in the eastern part of the State as a 
principal source of livelihood. 

2. The operation of a farm in the central part of the State as a 
principal source of livelihood. 

3. The operation of a farm in the western part of the State as a 
principal source of livelihood. 
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Agribusiness. 
. Forestry, other than the forest products industry. 
Land development. 
. Home building. 
. Manufacturing or extractive industry. 
. Parks and recreation management. 
10. The tourist industry. 
11. The environmental and/or health sciences. 
12. Public interest organizations. 

(2) The Governor shall designate one of the Committee members as 
chairman and one member as vice-chairman. The Committee may 
establish such other offices and procedures as it deems necessary for 
the proper exercise of its duties. 

(3) The Committee shall be housed administratively in the Department of 
Administration, and staff services for the Committee shall be the same 
as that for the Council. 

(c) Duties. — The Committee may divide itself into those subcommittees as 
necessary to: 

(1) Advise the Council on alternative policies and management techniques 
applicable to various land-use problems in the State. 

(2) Assist the Council in securing full public participation in the process of 
determining State land policy through such procedures as open 
dissemination of proposals and alternatives, opportunity for public 
comments, information and education programs, open discussion of 
policy alternatives, and timely response to public comments. 

(3) paslsh and advise the Council in developing the State land classification 
system. 

(4) To. analyze, and advise the Council on, possible future problem areas in 
land-use practices in the State. 

(5) To provide other assistance and advice requested by the Council. (1973, 
e13064s i015) 


§ 113A-155. State land policy. — (a) Content. — The State land policy of 
North Carolina shall consist of the following: 

(1) Consistent, comprehensive, and coordinated ee guidelines, and 
methods for the transaction of all matters and affairs by any agency 
of State or local government dealing with, or related to, the acquisition, 
ownership, use, management, and disposition, in part or whole, of title 
or interests in state-owned and other public lands; 

(2) A compilation of all appropriate State laws, appellate court decisions, 
and current administrative practices, policies and principles, as 
established by precedent or administrative order, when accepted and 
recognized as such by the Land Policy Council; and 

(3) Principles, guidelines and methods regarding specific land-use and 
management problems identified by the Land Policy Council, which 
shall include, but not be limited to, the following: 

a. Specific policies and principles for early acquisition of a reserve of 
lands to form a resource base from which needs for park lands, 
recreation sites, water reservoirs, key facilities, and other public 
needs may be met. ice 

b. Specific policies and principles for the location, coordination, 
consolidation and joint use of utility RESUS RE MAY, of whatever 
sort, whether above, below, or on the surface of the ground. 

c. Specific policies regarding large-scale and special public projects and 
assemblage of land therefor. eee 

d. Specific policies for determination and certification of areas of 
environmental concern. 
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e. Specific policies regarding new communities and large-scale 
developments on nongovernment lands. 

f. Specific policies regarding projects of regional impact. 

g. Other similar and related policies and directives as may be necessary 
to carry gut the purpose of this Article. 

(b) Effect. — Such policies, principles, directives and methods, when not 
inconsistent or in conflict with existing law or valid regulations promulgated 
pursuant thereto, shall guide and determine the administrative procedures, 
findings, decisions and objectives of all agencies of State and local government 
with regard to acquisition, management, and disposition of public lands and 
interests therein and the regulation of private Mane involved in or affected by 
areas of environmental concern, new communities, large-scale developments and 
projects of regional impact. 

(c) Procedures. — 

(1) Within two years after July 1, 1974, the Council and Committee, working 
jointly and in consultation with elected and appointed officials of local 
government, shall prepare and present to the Governor 
recommendations for a State land policy and the legislative action 
needed to fully implement that policy. 

(2) At the next scheduled session of the General Assembly after the Council 
and Committee have presented their recommendations, the Governor 
shall submit to the General Assembly a proposed State land policy and 
implementing legislation. (1973, c. 1306, s. 1.) 


§ 113A-156. State land classification system. — (a) Purpose. — Within 
two years following July 1, 1974, the North Carolina Land Policy Council shall 
develop a State land classification system, which shall include comprehensive 

uidelines and policies and a method for the classification of all lands in the State 
or the purposes of: 
(1) Providing to State and local governmental agencies a system for 
achieving the stated purposes of this Article. 
(2) Promoting the orderly growth and development of the State in a manner 
consistent with the wise use and conservation of the land resources. 
(3) Assuring that the use and development of land in areas of environmental 
concern within the State is not inconsistent with the State land policy. 
(4) Assuring that the use of land for key facilities, new communities, and 
large-scale developments, or in areas which are or may be impacted by 
key facilities, new communities, and large-scale developments, is not 
inconsistent with the State land policy. 

(b) Criteria for Classification. — The Council shall develop and adopt as a part 
of the classification system no fewer than four nor more than eight 
classifications which recognize all lands as a basic social and natural resource 
and which provide for the full range of private and public purposes in the use 
and conservation of the land resource. Emphasis shalt be given to a harmonious 
relationship ator the use potentials of the land, the physical and fisecl 
feasibility of providing necessary public services, and other facilities and social 
services. Areas of environmental concern, key facilities, projects of regional 
impact, new communities, and large-scale developments shall be recognized and 
made a part of the land classification system in order to further the stated 
purposes of this Article. 

(c) Basis for Land Classification. — Full consideration shall be given, but shall 
ae be limited to, the following aspects and characteristics of the lands of the 

tate: 
(1) Topographic features such as land elevations and gradients. 
(2) Surface and underground waters, natural or artificial. 
(3) Geological, chemical, mineral and physical characteristics of the land. 
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(4) The existing or potential utility of lands and sites having intrinsic 
historic, ecological, recreational, scenic or esthetic values or virtues. 

(5) The availability or potential availability of public services, including key 
facilities, health, education, and other community facilities and social 
services. 

(6) Areas of environmental concern, existing or potential key facilities, 
projects of regional impact, new communities, and large-scale 
development. 

(d) Content. — The State land classification system shall include, but 
specifically is not limited to, the following: 

(1) Concise and explicit descriptions of each of the classification categories. 

(2) Guidelines and procedures for the preparation of official land-use plans 
by the land-planning agencies of local government, including a 
procedure for review by an appropriate State agency for sufficiency 
and consistency with the provisions of this Article, and a procedure for 
assembling local plans into regional plans. 

(3) Rules and procedures for land reclassification together with an appellate 
procedure for property owners and other affected individuals, including 
officers of any level of government. 

(e) Procedures. — No later than two years from July 1, 1974, the following 
actions shall be accomplished: 

(1) The Council shall prepare, and, with the concurrence of the Governor, 
submit to duly constituted official planning agencies designated to 
represent each of the local governments in the State, a proposal for 
adoption of a land classification system consistent with the provisions 
of this Article. Such a proposal shall include: 

a. Guidelines for the implementation of the land classification system 
by local governments. 

b. Procedures to meet a goal of complete implementation and 
application of the land classification system to all lands within the 
State by January 1, 1979. 

c. Recommendations for legislative action to establish any necessary 
administrative authority within State government for the proper 
and uniform administration of the land classification system 
throughout the State. 

d. Recommendations for the maximum degree of participation in land- 
use planning and land classification by the planning agencies duly 
constituted and authorized by local governments. 

e. Recommendations for any additional legislative action needed to 
assist and support local governments and State agencies in 
achieving more effective plans for the growth and development of 
the State, and the conservation and management of its land 
resources. 

(2) The designated planning agencies shall be allowed 90 calendar days to 
review the proposal and to submit comments to the Council. The Council 
shall give full consideration to all comments, particularly suggested 
revisions, and shall incorporate those revisions suggested by a majority 
of the planning agencies submitting comments into an amended 
proposal which shall be transmitted to the Governor for submission to 
the General Assembly at its next scheduled session, for legislative 
action necessary for ie adoption of the land classification system and 
the implementation of that system at the county level. (1973, c. 1306, 
s. 1.) 


§ 113A-157. Compensation of Council members. — Members of the Land 
Policy Council or-the Advisory Committee on Land Policy who are not otherwise 
State employees shall receive per diem and necessary travel and subsistence 
expenses in accordance with the provisions of G.S. 138-5. (1973, c. 1306, s. 4.) 
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§ 113A-158. Protection of rights. — Nothing in this Article authorizes any 
governmental agency to adopt a rule or regulation or issue any order that 
constitutes a taking of property in violation of the Constitution of this State or 
a the United States, without payment of full compensation. (1973, c. 1306, s. 
5. 


§ 113A-159. Interpretation. — It is the intention of the Genera] Assembly 
that this Article be interpreted consistently with, and administered in 
By unaeon with, the Coastal Area Management Act of 1974. (19738, c. 1306, s. 
6. 
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§ 114-1 


1974 CUMULATIVE SUPPLEMENT 


§ 114-2 


Chapter 114. 
Department of Justice. 


Article 1. 


Attorney General. 

Sec. 

114-1. Creation of Department of Justice under 
supervision of Attorney General. 

114-2. Duties. 

114-4. Assistants; compensation; assignments. 

114-4.1. [Repealed.] 

114-4.2. Assistant attorneys general and 
other attorneys to assist Depart- 
ment of Transportation. 

114-4.2A. Assistant attorney general as- 

signed to State Insurance De- 
partment. 

114-4.3. [Repealed.] 

114-4.4. Deputy attorneys general. 

114-7. Salary of Attorney General. 

114-8. [Repealed.] 


Article 2. 


Division of Legislative Drafting and 


Article 3. 
Division of Criminal Statistics. 
Sec. 
114-10. Division of Criminal Statistics. 
114-10.1. Police Information Network. 
114-11. [Repealed.] 


114-11.2 to 114-11.5. [Reserved. ] 


Article 3A. 


Special Prosecution Division. 
114-11.6. Division established; duties. 


Article 4. 
State Bureau of Investigation. 


114-14. General powers and duties of Director 
and assistants. 

114-17.1. Cooperation of Department of 
Motor Vehicles. 

114-19. Taking fingerprints and photographs of 
suspects and convicts; criminal 
statistics. 


Codification of Statutes. 
114-9.1. Revisor of Statutes. 


ARTICLE 1. 
Attorney General. 


§ 114-1. Creation of Department of Justice under supervision of At- 
torney General.—There is hereby created a Department of Justice which shall 
be under the supervision and direction of the Attorney General, as authorized by 
Article III, Sec. 7, of the Constitution of North Carolina. (1939, c. 315, s. 1; 1973, 
rWZesal-) 

Editor’s Note.— erence to the Constitution from Article III, 
The 1973 amendment changed the ref- § 18, to Article III, § 7. 


§ 114-2. Duties.—It shall be the duty of the Attorney General : 


(1) To defend all actions in the appellate division in which the State shall 
be interested, or a party, and to appear for the State in any other court 
or tribunal in any cause or matter, civil or criminal, in which the State 
may be a party or interested. 

(2) To represent all State departments, agencies, institutions, commissions, 
bureaus or other organized activities of the State which receive support 
in whole or in part from the State. 

(3) Repealed by Session Laws 1973, c. 702, s. 2. 

(4) To consult with and advise the solictors, when requested by them, in all 
matters pertaining to the duties of their office. 

(5) To give, when required, his opinion upon all questions of law submitted 
to him by the General Assembly, or by either branch thereof, or by 
the Governor, Auditor, Treasurer, or any other State officer. 

(6) To pay all moneys received for debts due or penalties to the State im- 
mediately after the receipt thereof into the treasury. 

(7) To compare the warrants drawn by the Auditor on the State treasury 
with the laws under which they purport to be drawn. 


a. To intervene, when he deems it to be advisable in the public inter- 


(8) 
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est, in proceedings before any courts, regulatory officers, agen- 
cies and bodies, both State and federal, in a representative 
capacity for and on behalf of the using and consuming public 
of this State. He shall also have the authority to institute and 
originate proceedings before such courts, officers, agencies or 
bodies and shall have authority to appear before agencies on be- 
half of the State and its agencies and citizens in all matters af- 
fecting the public interest. 

b. Upon the institution of any proceeding before any State agency 
by application, petition or other pleading, formal or informal, 
the outcome of which will affect a substantial number of resi- 
dents of North Carolina, such agency or agencies shall furnish 
the Attorney General with copies of all such applications, peti- 
tions and pleadings so filed, and, when the Attorney General 
deems it advisable in the public interest to intervene in such 
proceedings, he is authorized to file responsive pleadings and to 
appear before such agency either in a representative capacity in 
behalf of the using and consuming public of this State or in 
behalf of the State or any of its agencies. (1868-9, c. 270, s. 
eereiovi=e. c. 112,95) 2: Code, s. 3363; 1893; c. 379: 1901, c. 
Feeney Ss) 5300 ©. 9., Ss. 7094: 1931 sc0243; s. 5: 1933, ¢ 
Reeser LOA C7 LOO Ae GasOO bers. 11 tL O09. ‘c. 555801973. 
cm UL.S. 22) 


Editor’s Note.— whenever requested so to do by the official 


The 1967 amendment, effective July 1, 
1967, substituted “appellate division’ for 
“Supreme Court” in subdivision (1). 

The 1969 amendment added subdivision 
(8). 

The 1973 amendment deleted “also when 
requested by the Governor or either branch 
of the General Assembly” preceding “to 
appear” in subdivision (1), rewrote subdi- 
vision (2), and deleted former subdivision 
(3), which read: “To represent all State 
institutions, including the State’s prison, 


head of any such institution.” 

Duties of Attorney General and Solicitor 
as to Case on Appeal.—See State v. Hick- 
manic, N.C. “App. 627, 163 S.E.2d° 632 
(1968). 

Applied in State ex rel. Commissioner 
of Ins. v. State ex rel. Attorney Gen., 16 
N.C. App. 279, 192 S.E.2d 138 (1972); State ex 
rel. Commissioner of Ins. v. State ex rel. 
Attorney Gen., 19 N.C. App. 263, 198 S.E.2d 575 
(1973). 


§ 114-4. Assistants; compensation; assignments.—The Attorney Gen- 


eral shall be allowed to appoint from among his staff such number of assistant 
attorneys general as he shall deem advisable, and each of such assistant attorneys 
general shall be subject to all of the provisions of Chapter 126 of the General 
Statutes relating to the State Personnel System. Tiwo assistant attorneys general 
shall be assigned to the State Department of Revenue. The other assistant attor- 
neys general shall perform such duties as may be assigned by the Attorney General: 
Provided, however, the provisions of this section shall not be construed as prevent- 
ing the Attorney General from assigning additional duties to the assistant attorneys 
general assigned to the State Department of Revenue. (1925, c. 207, s. 1; 1937, c. 
35 P1945 C8786 e947 Cr oe 1967 "C260; sm) 975 ee FO 2a se on) 


Editor’s Note. — The 1967 amendment The 1973 amendment substituted “from 


substituted “shall be subject to all of the 
provisions of Chapter 126 of the General 
Statutes relating to the State Personnel 
System” for “shall receive a salary to be 
fixed by the Director of the Budget” at the 
end of the first sentence. 


among his staff such number of assistant 
attorneys general as he shall deem ad- 
visable” for “five assistant attorneys gen- 
eral” in the first sentence. 


§ 114-4.1: Repealed by Session Laws 1973, c. 702, s. 4. 
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§ 114-4.2. Assistant attorneys general and other attorneys to assist 

Department of Transportation.—The Attorney General is authorized to ap- 
point from among his staff such assistant attorneys general and such other staff 
attorneys as he shall deem advisable to provide all legal assistance for the State 
highway functions cf the Department of Transportation and Highway Safety, and 
such assistant attorneys general and other attorneys shall also perform such ad- 
ditional duties as may be assigned to them by the Attorney General, and shall 
otherwise be subject to all provisions of the statutes relating to assistant attorneys 
general and other staff attorneys. There shall be appropriated from the State High- 
way Fund such sum as may be necessary to pay the salaries of said assistant at- 
torneys general and other attorneys and necessary secretaries. The Department 
of Transportation and Highway Safety shall provide adequate office space, equip- 
ment and supplies. (1957, c. 65, s. 9; 1965, c. 55, s. 16; c. 408, s. 1; 1973, c. 702, 
s. 5.) 

Editor’s Note.— 

The 1973 amendment rewrote this sec- 
tion. 


§ 114-4.2A. Assistant attorney general assigned to State Insurance 
Department.—Such assistant attorneys general as are assigned to the Commis- 
sioner of Insurance and the State Insurance Department by the Attorney General 
shall perform such additional duties as may be assigned to them by the Attorney 
General, and shall otherwise be subject to all provisions of the statutes relating to 
assistant attorneys general. (1967, c. 1115, s. 1; 1973, <. 702, s. 6.) 

Editor’s Note.—Section 3, c. 1115. Ses- Session Laws 1973, c. 702, s. 9, provides: 
sion Laws 1967, makes the act effective “It is not the intention of this act to 
July 1, 1967. amend G.S. 62-21, or any other provision 


The 1973 amendment rewrote this sec- 
tion. The amendatory act purported to 
amend “G.S. 114-4.2(a),” but has been con- 


of Chapter 62 of the General Statutes re- 
lating to representation of the Utilities 
Commission.” 


strued to refer to this section. 


§ 114-4.3: Repealed by Session Laws 1973, c. 702, s. 7. 


§ 114-4.4. Deputy attorneys general.—The Attorney General is hereby 
authorized to designate from among his staff such deputy attorneys general as 
he shall deem advisable to perform such duties and undertake such responsibilities 
as he may direct. (1963, c. 355; 1973, c. 702, s. 8.) 

Editor’s Note. — The 1973 amendment article not more than four (4) of such as- 
substituted the language beginning “his sistants.” The amendment also substituied 
staff” and ending “advisable” for “the as- “he” for “the Attorney General” near the 
sistant attorneys general authorized by this end of the section. 


§ 114-7. Salary of Attorney General.—The Attorney General shall re- 
ceive an annual salary of thirty-five thousand dollars ($35,000), payable monthly. 
(1929, c. 1, s. 2; 1947, c.. 1043; 1949, c. 1278; 1953, c. 1, s. 2; 1957, -calem 98. 
rid 7S actOt 1007.16 1b0 wer d237es,, 3791909 0c 214s, /3 alOAl wc) Siz pasi03 2 


197350) 778, 5:39) 


Editor’s Note.— 

Both 1967 amendments increased the 
salary from $18,000 to $20,000. The first 
amendatory act provided that the increase 
should be effective Jan. 1, 1969, and the 
second amendatory act was made effective 
July 1, 1967. 

The 1969 amendment, effective after July 


1, 1969, increased the salary from $20,000 
to $27,000. 

The 1971 amendment, effective July 1, 
1971, increased the salary from $27,000 to 
$29,500. 

The 1973 amendment, effective July 1, 
1973, increased the salary from $29,500 to 
$35,000. 


§ 114-8: Repealed by Session Laws 1969, c. 44, s. 89. 
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ARTICLE 2. 


Division of Legislative Drafting and Codification 
of Statutes. 


§ 114-9.1. Revisor of Statutes.—The member of the staff of the Attor- 
ney General who is assigned to perform the duties prescribed by § 114-9(3) 
shall be known as the Revisor of Statutes and he shall be subject to all the 
provisions of chapter 126 of the General Statutes relating to the State 
Personnel System. (1947, c. 114, s. 1; 1957, c. 541, s. 10; 1967, c. 260, s. 2.) 

Editor’s Note.— “and shall receive a salary to be fixed by 
The 1967 amendment substituted “and he the Governor subject to the approval of 
shall be subject to all the provisions of the Advisory Budget Commission” at the 
chapter 126 of the General Statutes relat- end of the section. 
ing to the State Personnel System’ for 


ARTICLE 3. 


Division of Criminal Statistics. 


§ 114-10. Division of Criminal Statistics. 


(2) To collect, correlate, and maintain access to information that will assist 
in the performance of duties required in the administration of criminal 
justice throughout the State. This information may include, but is not 
limited to, motor vehicle registration, drivers’ licenses, wanted and 
missing persons, stolen property, warrants, stolen vehicles, firearms 
registration, drugs, drug users and parole and probation histories. In 
performing this function, the Division may arrange to use information 
available in other agencies and units of State, local and federal gov- 
ernment, but shall provide security measures to insure that such infor- 
mation shall be made available only to those whose duties, relating to the 
administration of justice, require such information. 

(3) To make scientific study, analysis and comparison from the information 
so collected and correlated with similar information gathered by 
federal agencies, and to provide the Governor and the General Assem- 
bly with the information so collected biennially, or more often if re- 
quired by the Governor. 

(4) To perform all the duties heretofore imposed by law upon the Attorney 
General with respect to criminal statistics. 

(5) To perform such other duties as may be from time to time prescribed by 
the@Attomey /General™’ (1939 Sem 3) 5s. 2 1959s ce 1207 Sse tee 
LSOOR Ce 1207," Se2))) 


Editor’s Note. — Session Laws 1969, c. and renumbered former subdivisions (2), 
1190, s. 57, effective July 1, 1969, repealed (3) and (4) as (3), (4) and (5). 
this section. As the opening paragraph and subdivi- 


Session Laws 1969, c. 1267, added subdi- sion (1) were not changed by the amend- 
vision (2) of the section as set out above’ ment, they are not set out. 


§ 114-10.1. Police Information Network.—(a) The Division of Crim- 
inal Statistics is authorized to establish, devise, maintain and operate, under the 
control and supervision of the Attorney General, a system for receiving and 
disseminating to participating agencies information collected, maintained and cor- 
related under authority of § 114-10 of this article. The system shall be known as 
the Police Information Network. 


(b) The Attorney General is authorized to cooperate with the Department of 
Motor Vehicles, Department of Administration, Department of Correction and 
other State, local and federal agencies and organizations in carrying out the 
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purpose and intent of this section, and to utilize, in cooperation with other State 
agencies and to the extent as may be practical, computers and related equipment 
as may be operated by other State agencies. 


(c) The Attorney General, after consultation with participating agencies, shall 
adopt rules and regulations governing the organization and administration of the 
Police Information Network, including rules and regulations governing the types 
of information relating to the administration of criminal justice to be entered into 
the system, and who shall have access to such information. The Attorney General 
may call upon the Governor’s Committee on Law and Order for advice and 
such other assistance that the Committee may be authorized to render. (1969, c. 
1267348.02.) 

State Government Reorganization—The  143A-55, enacted by Session Laws 1971, c. 
Police Information Network was trans- 864. 
ferred to the Department of Justice by § 


§ 114-11: Repealed by Session Laws 1969, c. 1190, s. 57, effective July 1, 
1969. 


§§ 114-11.2 to 114-11.5: Reserved for future codification purposes. 
ARTICLE 3A. 


Special Prosecution Division. 


§ 114-11.6. Division established; duties.—There is hereby established 
in the office of the Attorney General of North Carolina, a Special Prosecution 
Division. The attorneys assigned to this Division shall be available to prosecute or 
assist in the prosecution of criminal cases when requested to do so by a solicitor 
and the Attorney General approves. In addition, these attorneys assigned to this 
Division shall serve as legal advisers to the State Bureau of Investigation and the 


Police Information Network and perform any other duties assigned to them by the 
Attorney General. (1973, c. 813.) 


ARTICLE 4. 
State Bureau of Investigation. 


§ 114-12. Bureau of Investigation created; powers and duties. 
State Government Reorganization.—The Cited in Chapman v. State, 4 N.C. App. 
State Bureau of Investigation was trans- 438, 166 S.E.2d 873 (1969); State v. Strick- 
ferred to the Department of Justice by § land, 5 N.C. App. 338, 168 S.E.2d 697 
143A-51, enacted by Session Laws 1971, c. (1969). 
864. 


§ 114-14. General powers and duties of Director and assistants. — The 
Director of the Bureau and his assistants are given the same power of arrest 
as is now vested in the sheriffs of the several counties, and their jurisdiction 
shall be statewide. The Director of the Bureau and his assistants shall, at the 
request of the Governor, give assistance to sheriffs, police officers, district 
attorneys, and judges when called upon by them and so directed. They shall also 
give assistance, when requested, to the office of the Department of Correction 
in the investigation of cases pending before the parole office and of complaints 
lodged against parolees, when so directed by the Governor. (19387, c. 349, s. 5; 
jax, 4 1eseeee 126258010.) 

Editor’s Note. — The first 1973 amendment 1, 1974, substituted “Department = of 
substituted ‘district attorneys” for “solicitors” Correction” for “Commissioner of Paroles” in 
in the second sentence. the third sentence. 

The second 1973 amendment, effective July 
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§ 114-17.1. Cooperation of Department of Motor Vehicles.—Not- 
withstanding any of the provisions of Chapter 20 of the North Carolina General 
Statutes, it shall be lawful for the North Carolina Commissioner of Motor Vehicles 
to cooperate with the Director of the North Carolina State Bureau of Investigation 
to the extent necessary to provide special agents of the North Carolina State 
Bureau of investigation on special undercover assignments with motor vehicle 
operator’s license and motor vehicle registration plates under assumed names using 
false or fictitious addresses. If such motor vehicle operator’s license or motor ve- 
hicle registration plates are issued pursuant to this section, the Director of the 
North Carolina State Bureau of Investigation shall be responsible for the use 
thereof and shall upon request of the North Carolina Commissioner of Motor 
Vehicles immediately return such motor vehicle operator’s license or motor ve- 
hicle registration plates for cancellation. (1971, c. 942.) 


§ 114-19. Taking fingerprints and photographs of suspects and con- 


victs; criminal statistics. 

Amendment Effective July 1, 1975. — 
Session Laws 1973, c. 1286, s. 19, effective July 
1, 1975, will amend this section to read as 
follows: 

**§ 114-19. Criminal statistics. — It shall 
be the duty of the State Bureau of Investigation 
to receive and collect police information, to 
assist in locating, identifying, and keeping 
records of criminals in this State, and from 
other states, and to compare, classify, compile, 
publish, make available and disseminate any 
and all such information to the sheriffs, 
constables, police authorities, courts or any 
other officials of the State requiring such 
criminal identification, crime statistics and 
other information respecting crimes local and 
national, and to conduct surveys and studies for 
the purpose of determining so far as is possible 
the source of any criminal conspiracy, crime 
wave, movement or cooperative action on the 
part of the criminals, reporting such conditions, 
and to cooperate with all officials in detecting 
and preventing.” 

Session Laws 1978, c. 1286, s. 29, contains a 
severability clause. 

Session Laws 1978, c. 1286, s. 31, provides: 

“Sec. 31. This act becomes effective on July 
1, 1975, and is applicable to all criminal 
proceedings begun on and after that date and 
each provision is applicable to criminal 
proceedings pending on that date to the extent 
practicable, except § 12 [8§ 15-176.3 through 
15-176.5] of this act which becomes effective on 
July 1 1974" 

Opinions of Attorney General. — The 
Honorable Gilbert H. Burnett, District 
Court Judge, Fifth Judicial District, 
40 N.C.A.G. 670 (1969). 

Origin.—This section, which was enacted 
in 1965, has its origin in § 148-79, which 
was originally enacted in 1925 and which 
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was repealed in 1965 upon enactment of 
this section. Chapman v. State, 4 N.C. 
App. 438, 166 S.E.2d 873 (1969). 

This section does not create a new rule 
of evidence. State v. Strickland, 276 N.C. 
253, 173 S.E.2d 129 (1970). 

This section is concerned with the com- 
pilation and preservation of statistics and 
records rather than the creation of a new 
rule of evidence. State v. Strickland, 276 
NAS Posed ise. 2d9129(1970). 

This section does not create an exclu- 
sionary rule of evidence. State v. Accor 
277 UN. Ge 65,0175 .SiE.2d 583 ».(1970). 

Taking of Fingerprints and Photographs 
of Persons Not Charged with Crime.—In 
view of the express finding that, at the 
time they were photographed, neither de- 
fendant was charged with the commission 
of any crime, this section neither authorized 
nor prohibited the taking of the finger- 
prints and photographs of defendants. 
State v. Accor, 277 N.C. 65, 175 S.E.2d 
583 (1970). 

Admissibility of Prints Taken by Ar- 
resting Officer——This section does not 
prohibit the use in evidence on trial of the 
prints of defendant taken by the arresting 
officer, even though there is no factual evi- 
dence to establish that such fingerprinting 
was authorized by the sheriff or chief of 
police. Chapman v. State, 4 N.C. App. 
438, 166 S.E.2d 873 (1969). 

Not a Limitation on Authority to Finger- 
print Misdemeanants.—See opinion of At- 
torney General to Mr. G. Patrick Hunter, 
Jr., Charlotte Police Attorney, 40 N.C.A.G. 
173 (1970). 

Quoted in Wheeler v. Goodman, 306 F. 
Supp. 58 (W.D.N.C. 1969). 


1974 CUMULATIVE SUPPLEMENT 
Chapter 115. 
Elementary and Secondary Education. 


SUBCHAPTER I. GENERAL 


PROVISIONS. 
Article 1. 
State Plan for Public Education. 
Sec. 
115-1. General and uniform system of schools. 


115-1.1. State policy. 

115-2. Administration of school system vested 
in State Board of Education. 

115-6. Schools classified and defined. 


SUBCHAPTER II. ADMINISTRA- 
TIVE ORGANIZATION. 


Article 2. 


The State Board of Education. 


115-10. Organization of Board. 

115-11. Powers and duties generally. 

115-11.1. Authority to expend funds for 
transportation oof certain 
children. 

115-11.2 to 115-11.5. [Reserved.] 


Article 2A. 


The Council on Educational Services for 
Exceptional Children. 


115-11.6. Council established. 

115-11.7. Appointment and terms of members; 
travel allowances and per diem. 

115-11.8. Duties. 

115-11.9. Meetings; secretarial and clerical 
staff; supplies. 


Article 3. 
State Superintendent of Public Instruction. 
115-12. Chief administrative officer of the 


State Board of Education. 
115-13. Office and salary. 


Article 5. 


County and City Boards of Education. 


115-18. How constituted. 

115-19. How elected. 

115-20. County board of elections to pro- 
vide for elections. 

115-22. Members to qualify. 

115-23. Vacancies in nominations for member- 
ship on county boards. 

115-24. Vacancies in office. 

115-25. Eligibility for board membership; 
holding other offices. 

115-34. Appeals to board of education and to 
superior court. 

115-35. Powers and duties of county and city 
boards generally. 


Sec. 

115-36. Length of school day, school month, 
and school term. 

115-37. Subjects taught in public schools. 

115-38. [Repealed. ] 

115-39. Requirements and limitations of board 
in selecting superintendent and his 
term of office. 

115-44. Assistant superintendent and _ super- 

visors. 

Authority of board over teachers, 

supervisors and principals. 

School food services provided by county 

and city boards of education. 


115-45. 


115-51. 


Article 6. 


Powers and Duties of Superintendents. 


115-59. School organization statement and 
allocation of instructional per- 
sonnel. 

115-67. [Repealed.]} 


Article 7. 


Schoo! Committees—Their Duties 
and Powers. 
115-69. Eligibility and oath of office: hold- 
ing other offices. 


SUBCHAPTE RIT SCHOOLED ES 
TRICT ORGANIZATION. 


Article 8. 


Creating and Consolidating School 
Districts and School Adminis- 
trative Units. 


115-74. Creation and modification of school 
districts by State Board of 
Education. 

115-74.1. Consolidation and merger of 
county and city school admin- 
istrative units located in the 
same county. 

Merger of two or more adjoin- 
ing county school administra- 
tive units. 

115-77. Enlarging tax districts and city units 

by permanently attaching 
contiguous property. 


SUBCHAPTER IV. REVENUE FOR 
THE PUBLIC SCHOOLS. 


Article 9. 


County and City Boards of Education 
and Budgets. 


115-74.2. 


115-78. Objects of expenditure for operation of 
public schools. 
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Sec. 
115-79. Objects of expenditure included in 


State budget. 
115-80. Rules for preparation of school budgets. 
115-80.1 to 115-80.5. [Repealed. ] 


115-85. Fidelity bonds. 
115-87. Procedure in cases of disagreement or 


refusal ot tax levying authorities to 


levy taxes. 
115-88. Jury trial as to amount needed to 


maintain schools. 
Article 10. 


The Treasurer; His Powers, Duties and 
Responsibilities in Disbursing 
School Funds. 

115-98. Fines, forfeitures and penalties. 
115-99. [ Repealed. | 
115-100. Miscellaneous funds. 


Article 11. 
Loans from State Literary Fund. 


115-101. Loans by State Board from State 
Literary Fund. 

115-102. Terms of loans. 

115-107. Validating certain funding 
refunding notes of counties. 


and 


SUBCHAPTER V. SPECIAL LOCAL 
TAX ELECTIONS FOR 
SCHOOL PURPOSES. 


Article 14. 


School Areas Authorized to 
Vote Local Taxes. 


115-116. Purposes for which elections may be 
called. 


SUBCHAPTER VI. SCHOOL PROP- 
re aye 


Article 15. 
School Sites and Property. 


115-125. Acquisition of sites. 

115-129. Provisions for school buildings and 

equipment. 

115-132. Duty of board to provide equipment 

for school buildings. 

115-133.2. Power of boards of education to 
offer rewards for information 
leading to arrest, etc., of per- 
sons damaging school prop- 
erty. 


SUBCHAPTER VII. EMPLOYEES. 


Article 17. 


Principals’ and Teachers’ Employment 
and Contracts. 

Sec. 

115-142. System of employment for public 

school teachers. 

115-142.1, 115-142.2. [Repealed.] 

115-142.3. Procedure for reducing employ- 
ment term of any occupational 
education teacher. 

115-144, 115-145. [Repealed.] 

115-146. Duties of teachers generally; 
principals and teachers may use 
reasonable force in exercising 
lawful authority. 

115-147. Power to suspend or dismiss pupils. 

115-150.4. Refund of fees upon transfer 
of pupils. 


Article 17A. 


Interstate Agreement on Qualifications of 
Educational Personnel. 


115-151.1. Purpose, findings, and policy. 

115-151.2. Definitions. 

115-151.3. Interstate educational person- 
nel contracts. 

115-151.4. Approved and accepted pro- 

. grams. 

115-151.5. Interstate cooperation. 

115-151.6. Agreement evaluation. 

115-151.7. Other arrangements. 

115-151.8. Effect and withdrawal. 

115-151.9. Construction and _ severability. 


115-151.10. Designated state official. 


Article 18. 


Certification and Salaries of Employees; 
Workmen’s Compensation. 


115-152.1. Discrimination against blind 
prohibited in training and hir- 
ing of teachers. 

115-153. Certifying and regulating the grade 
and salary of teachers; furnishing 
to county or city boards available 
personnel information. 


115-153.2. Authority for payroll deduc- 
tions for group insurance 
and credit union loans. 

115-153.3. Additional payroll deductions 


authorized; written consent to 
county or city administrative 
unit. 
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115-157. Pay of school officials and other 
employees. 

115-157.1. Salaries of teachers and _ princi- 
pals in certain State institu- 
tions. 

115-159.1. Salary of teacher injured during 
episode of violence. 


Article 18B. 


Student Teachers. 
115-160.5. Student teacher and 

teaching defined. 
115-160.6. Legal protection. 
115-160.7. Assignment of duties. 


SUBCHAPTER VIII. PUPILS. 
Article 19. 
Census, Admissions and Attendance. 


115-161. [Repealed.] 

115-162. Age requirement 
enrollment. 

115-163. Pupils residing in school districts shall 
have advantages of public schools. 

115-165. Children not entitled to attend public 
schools. 


Article 20. 
General Compulsory Attendance Law. 


115-166. Parent or guardian required to keep 
child in school; exceptions. 
115-169. Violation of law; penalty. 


115-172. Deaf children and blind children 
to attend school; age limits; 
minimum attendance. 

115-173. Parents, etc., failing to enroll 
deaf child in school guilty of 
misdemeanor; provisos. 

115-174. Parents, etc., failing to send blind 
child to school’ guilty’ of 
misdemeanor; provisos. 


115-175. School superintendent to report 
blind and deaf children. 


Article 21. 


Assignment and Enrollment of Pupils. 

115-176.1. Assignment of pupils based on 
race, creed, color or national 
origin prohibited. 

115-179. Appeal from decision of board. 

115-179.1. Exceptional children; special 
program; dissatisfaction with 
assignment; right to appeal. 


SUBCHAPTER [X. SCHOOL TRANS- 
PORTATION. 
Article 22. 


School Buses. 
115-180. Authority of county and city boards of 
education. 


student 


and ‘time ” of 


Sec. 
115-183. Use and operation of school buses. 
115-189. Aid in lieu of transportation. 


115-190.1. Transportation continued for 
area annexed to municipality 
or included by consolidation 
of municipalities. 


SUBCHAPTER X. INSTRUCTION. 
Article 24. 


Courses of Study. 

115-198. Standard course of study for each 
grade. 

115-198.1. [Repealed.] 

115-200. Instruction for handicapped persons. 


115-204. Instruction in physical education and 
health education. 


115-205.1 to 115-205.10. [Reserved.] 


Article 24A. 


Kindergartens. 


115-205.11. Establishment and maintenance 
of kindergartens. 

115-205.12. Eligibility. 

115-205.13. Kindergartens need not be op- 
erated under certain condi- 
tions. 


Article 25. 


Selection and Adoption of Textbooks. 
115-206, 115-207 to 115-215. [ Repealed. ] 


Article 25A. 


Textbooks and Instructional Material. 


115-206.1. Textbook needs are determined 


by course of study. 


115-206.2. State Board of Education to 
select and adopt textbooks. 

115-206.3. Appointment of Textbook 
Commission. 

115-206.4. Commission to evaluate books 
offered for adoption. . 

115-206.5. Selection of textbooks by 
Board. 

115-206.6. Adoption of textbooks and 
contracts with publishers. 

115-206.7. Continuance and discontinuance 
of contracts with publishers. 

115-206.8. Procedure for change of text- 
book. 

115-206.9. Advice from and suits by At- 
torney General. 

115-206.10. Publishers to register. 

115-206.11. Sale of books at lower price re- 
duces price to State. 

115-206.12. Powers and duties of the State 
Board of Education in re- 
gard to textbooks. 

115-206.13. State Board of Education au- 


thorized to discontinue hand- 


431 


GENERAL STATUTES OF NORTH CAROLINA 


Sec. 
ling supplementary and _li- 
brary books. 

Local boards of education to 
provide for local operation 
of the textbook program and 


115-206.14. 


the selection and _ procure- 
ment of other instructional 
materials. 


115-206.15. Legal custodians of books fur- 


nished by State. 


Rental fees for textbooks pro- 
hibited; damage fees autho- 
rized. 

Duties and authority of super- 
intendents cf local adminis- 
trative units. 

Right to purchase. 


Article 26. 


Providing Basal and Supplemental Text- 
books and Instructional Materials. 


115-206.16. 


115-206.17. 


115-206.18. 


115-216 to 115-228. [Repealed.] 


Article 27. 


Vocational Education. 


115-231. State Superintendent to enforce 
Article. 


115-235.1. Development of program in 
middle and lower grades. 
Article 29. 
Vocational Training in Building Trades. 


115-240. Use of funds for purchase of building 
sites, materials, and for acquiring 
skilled services. 


Article 33. 


Safety Devices Required. 


Eye protection devices required in 
certain courses. 


115-258. 


115-259. Visitors to wear eye safety de- 


vices. 


115-260. “Industrial quality eye protective 


devices” defined. 


115-260.1. “Corrective-protective’ devices. 


Article 34. 


Loca! Option. 
115-261 to 115-273. [Repealed.] 


Article 35. 


Education Expense Grants. 
115-274 to 115-295. [Repealed.] 


Article 38. 


Education of Exceptienally 
Gua: Talented Children. 


115-311. District supervisors; 
duties and funds. 


Article 38A. 


appointment, 


Education for Hearing-Impaired Children 

in the Public Schools. 

Purpose of article. 

Definitions. 

Organization of program; rules 
and regulations; eligibility for 
instructional training; infor- 
mation to local school units. 

Authority of local school board 
to establish programs; joint 
operations; duty of local su- 
perintendent. 

Expenditure of State and local 
funds; gifts. 

Request for teachers and other 
allotments from State Board; 
disapproval of request; trans- 
fer of funds. 


115-315.1. 
115-315.2. 
115-315.3. 


115-315.4. 


115-315.5. 


115-315.6. 


Article 38B. 


Education Expense Grants for Exceptional 
Children. 


115-315.7. Statement of legislative policy 
and purposes. 

115-315.8. Definitions. 

115-315.9. Who may apply for State 
grants. 

115-315.10. Amount of State grants. 

115-315.11. Applications to local boards for 
grants. 

115-315.12. Powers of State Board to ad- 
minister student education 


expense grants. 
115-315.13 to 115-315.15. [Reserved.] 
Article 38C. 


Section for the Education of Children 
with Learning Disabilities. 


115-315.16. Creation. 

115-315.17. Definitions. 

115-315.18. Appointment of Section Di- 
rector. 

115-315.19. Appointment of supervisors 
and specialists. 

115-315.20. Programs established; regional 
consultants. 

115-315.21. Powers and duties of Section 
Director. 
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115-315.22. Proposals for local programs; 
approval; funding. 


SUBCHABRTERYUXIy SPEGIAIeE De 
UCATIONAL INSTITUTIONS. 


Article 40. 
Governor Morehead School. 
115-321. Incorporation, name and manage- 
ment. 
to 115-324. [Repealed.] 
Admission of pupils; how ad- 
mission obtained. 
of curable blind. 
of pupils from other 


115-322 
115-325. 


Admission 
Admission 
states. 


115-326. 
115-327. 


115-328. Department of Human Resources 


may confer diplomas. 


[ Repealed.] 

State Treasurer is ex officio trea- 
surer of institution. 

115-331 to 115-333. [Repealed.] 

115-334. When clothing, etc., 

paid for by county. 


115-335. [ Repealed. ] 


115-329. 
115-330. 


for pupils 


Article 41. 


Central North Carolina School for 
the Deaf. 


115-336. Incorporation and location. 
115-337 to 115-339. [Repealed.] 

115-340. Pupils admitted; education. 
115-341. Free textbooks and State purchase 
and rental system. 

115-342. Agreements with local governing 
authorities. 
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Sec. 
115-343. [Repealed.] 


Article 42. 
Central Orphanage of North Carolina. 


115-345. Directors: selection, self perpetuation, 
manageinent of corporation. 
115-347. Training of orphans. 


SUBCHAPTER XIA. COMPACT. 


Article 43. 


Interstate Compact for Education. 
115-349. Enactment of compact. 


115-350. Establishment of North Carolina 
Education Council. 


115-351. Filing copy of bylaws with Sec- 
retary ot State. 


SUBCHAPTER XII. EXPERIMENTA- 
TION AND RESEARCH. 
Article 44. 

North Carolina Advancement School. 


115-352. Continuation of North Carolina 
Advancement School] by the 
State Board of Education. 


115-353. Purpose of the North Carolina 
Advancement School. 

115-354. Board of governors. 

115-355. Responsibilities of the board of 
governors. 

115-356. State Board of Education to ap- 
point director. 

115-357. Responsibilities of the director 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 
State Plan for Public Education. 


§ 115-1. General and uniform system of schools.—A general and uni- 
form system of free public schools shall be provided throughout the State, where- 
in equal opportunities shall be provided for all students, in accordance with the 
provisions of Article IX of the Constitution of North Carolina. Tuition shall be 
free of charge to all children of the State, and to every person 18 years of age, 
or over, who has not completed a standard high school course of study. There 
shall be operated in every county and city administrative unit a uniform school 
term of nine months, without the levy of a State ad valorem tax therefor. (1955, 
Pals7z2 att |, Ss, 11905, Cade cel os OF, S.C Lots Sail) 


Editor’s Note.— 

The first 1971 amendment, effective July 
1, 1971, rewrote this section. 

The second 1971 amendment substituted 
“18” for “twenty-one.” 

State-imposed segregation in the public 
schools is unconstitutional. Godwin v. 


Johnston County Bd. of Educ., 301 F. 
Supp. 1339 (E.D.N.C. 1969). 

And State Authorities Have Affirmative 
Obligation to End It.—State authorities 
are duty bound to devote every effort to- 
ward initiating desegregation and bringing 
about the elimination of racial discrimina- 
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tion in the public school system. Godwin v. 
Johnston County Bd. of Educ., 301 F. 
Supp. 1339 (E.D.N.C. 1969). 

The affirmative obligation to seek means 
of disestablishing state-imposed segregation 
must be shared by all agencies, or agents 
of the state. Godwin v. Johnston County 
Bd. of Educ., 301 F. Supp. 1339 (E.D.N.C. 
1969). 

School boards operating state-compelled 
dual systems are clearly charged with the 
affirmative duty to take whatever steps 
might be necessary to convert to a unitary 
system in which racial discrimination would 
be eliminated root and branch. Godwin v. 
Johnston County Bd. of Educ., 301 F. 
Supp. 1339 (E.D.N.C. 1969). 

The State’s duty to effect a transition 
from the dual system of schools formerly 
imposed by the Constitution and laws of 
the State of North Carolina to a unitary 
nonracial school system falls not only upon 
the local school boards, but also upon the 
State Board of Education and the State 
Superintendent of Public Instruction. God- 
win v. Johnston County Bd. of Educ., 301 
Peouppsdesd (HDIN:G; 1969). 


§ 115-1.1. State policy. 
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Whether or not the State Board of Edu- 
cation or State Superintendent has actively 
discriminated against negroes does not af- 
fect their burden to actively seek the deseg- 
regation of the public schools in North 
Carolina. The burden rests upon them, as 
well as upon the local school board to 
come forward with a plan that promises 
realistically to work, and promises realis- 
tically to work now. Godwin v. Johnston 
County Bd. of Educ., 301 F. Supp. 1339 
(E.D.N.C. 1969). 

Desegregation of Staffs and Faculties.— 
There is an affirmative duty on the part 
of a state school board, as well as on the 
part of other school officials throughout 
the state, to desegregate staffs and facul- 
ties. This is also a constitutional duty apart 
from any federal regulatory scheme. God- 
win v. Johnston County Bd. of Educ., 301 
F. Supp. 1339 (E.D.N.C. 1969). 

Quoted in Swann v. Charlotte-Meck- 
lenburg Bd. of Educ., 318 F. Supp. 786 
(W.D.N.C. 1970); Webster v. Perry, 367 F. 
Supp. 666 (M.D.N.C. 1973). , 

Stated in Givens v. Poe, 346 F. Supp. 
2025 Walven Gee oz. | 


(a) The General Assembly of North Carolina 


hereby declares that the policy of the State is to ensure every child a fair and 
full opportunity to reach his full potential and that no child as defined in this 
section shall be excluded from service or education for any reason whatsoever. 
(b) The General Assembly of North Carolina further declares that the public 
policy of North Carolina is defined in greater detail to carry out the foregoing 


stated policies as follows: 
(1) The State shall 


provide for a comprehensive early childhood 


development program by emphasizing preventative and remedial 
measures designed to provide the services which will enable children 
to develop to the maximum level their physical, mental, social, and 
emotional potentials and to strengthen the role of the family as the 
first and most fundamental influence on child development; 

(2) The State shall develop a system of educational opportunities for all 
children with special needs and require the identification and 
evaluation of the needs of children and the adequacy of various 
education programs before placement of children, and shall provide 
for periodic evaluation of the benefits of programs to the individual 
child and the nature of the child’s needs thereafter; 

(3) The State shall prevent denial of equal educational and service 
opportunity on the basis of national origin, sex, economic status, race, 
religion, and physical, mental, social or emotional handicap in the 
provision of services to any child; 

(4) It is recognized that children have a variety of characteristics and 
needs, all of which must be considered if the potential of each child is 
to be realized; that in order. to accomplish this the State must develop 
a full range of service and education programs, and that a program 
must actually benefit a child or be designed to benefit a particular 
child in order to provide such child with appropriate educational and 


service opportunities. 


(c) The General Assembly of North Carolina finds that various studies and 
various programs have been undertaken and that tremendous public interest 
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exists to seek ways of more effectively rendering a beneficial service to all of 
our children, and especially with children who have special needs. 

In this context the term “child with special needs” means any child who 
because of temporary or permanent disabilities arising from intellectual, 
sensory, emotional, physical, environmental factors, or other specific learning 
disability is inhibited from achieving his full potential; to include, but not 
limited to, the educable, trainable, profoundly, and functionally retarded, 
emotionally disturbed, learning disabled, the physically handicapped or other 
impairments including hospitalized, homebound, or pregnant, the deaf or 
hearing-impaired, the language or  speech-impaired, the blind or 
visually-impaired, gifted and talented, autistic, dependent, abused, neglected, 
multiple-impaired, and socially maladjusted. (1973, c. 1293, ss. 2-4.) 

Editor’s Note. — Session Laws 1973, c. 1293, s. 

14, makes the act effective July 1, 1974. 


§ 115-2. Administration of school system vested in State Board of 
Education.—The general supervision and administration of the free public school 
system shall be vested in the State Board of Education, to consist of the Lieutenant 
Governor, the State Treasurer, and 11 members appointed by the Governor, sub- 
ject to confirmation by the General Assembly in joint session. Of the appointive 
members of the State Board of Education, one shall be appointed from each of 
the eight educational districts and three shall be appointed as members at large. 
Appointments shall be for terms of eight years and shall be made in four classes. 
Appointments to fill vacancies shall be made by the Governor for the unexpired 
terms and shall not be subject to confirmation. 

The Governor shall transmit to the presiding officers of the Senate and the House 
of Representatives, on or before the 60th legislative day of the General Assembly, 
the names of the persons appointed by him and submitted to the General Assembly 
for confirmation ; thereafter, pursuant to joint resolution, the Senate and the House 
of Representatives shall meet in joint session for consideration of an action upon 
such appointments. 

The provisions of this section shall not affect the terms of office of the members 
of the State Board of Education as now constituted. (1955, c. 1372, art. 1, s. 2; 
1971, c. 704, s. 2.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 


§ 115-4. Administrative units classified. 


An “administrative unit” is not a “school Art. II, § 29 (now § 24). Hobbs v. County of 
district” within the meaning of N.C. Const., Moore, 267 N.C. 665, 149 S.E.2d 1 (1966). 


§ 115-5. School system defined. 

Quoted in Huggins v. Wake Cornty Bd. 
of Educ, 272 N.C. 33, 157 S.E.2d' 703 
(1967). 


§ 115-6. Schools classified and defined. 


(1) An elementary school, that is, a school which embraces a part or all of 
the eight elementary grades and which may have a kindergarten or 
other early childhood program. 

(1969h.681213;%s72>) 


Editor’s Note.— changed by the amendment, only subdivi- 
The 1969 amendment added “and which sion (1) is set out. 
may have a kindergarten or other early Quoted in Huggins v. Wake County Bd. 
childhood program” at the end of subdivi- of Educ. 272 N.C. 33, 157 S.E2d 703 
sion (1). (1967). 


As the rest of the section was not 
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§ 115-7. Term ‘‘district’’ defined. 


A “school district” is an area with- fined in this section. Hobbs v. County of 
in a county in which one or more public Moore, 267 N.C. 665, 149 S.E.2d 1 (1966). 
schools must be maintained. It is so de- 


SUBCHAPTER II. ADMINISTRATIVE ORGANIZATION. 


ARTICLE 2. 
The State Board of Education. 


§ 115-10. Organization of Board. 


(d) Voting —No voting by proxy shall be permitted. Except in voting on text- 
book adoptions, all voting shall be viva voce unless a record vote or secret ballot 
is demanded by any member, and a majority of those present and voting shall be 
necessary to carry a motion. 

(1971, c. 704, s. 3.) 

Editor’s Note. — The 1971 amendment, As the rest of the section was not 
effective July 1, 1971, deleted the former changed by the amendment, only subsec- 
third sentence of subsection (d), providing: tion (d) is set out. 

“The secretary as a Board member is en- 
titled to vote on all matters before the 


Board.” 


§ 115-11. Powers and duties generally.—The powers and duties of the 
State Board of Education are defined as follows: 


(1) General Supervision and Administration—The Board shall have gen- 


eral supervision and administration of the educational funds provided 
by the State and federal governments, except those mentioned in § 7 
of Article IX of the State Constitution, and also excepting such local 
funds as may be provided by a county, city, or district. 


(11) Power to Alter the Boundaries of City School Administrative Units and 


to Approve Agreements for the Consolidation and Merger of School 
Administrative Units Located in the Same County.—The Board shall 
have authority, in its discretion, to alter the boundaries of city school 
administrative units and to approve agreements submitted by county 
and city boards of education requesting the merger of two or more con- 
tiguous city school administrative units and the merger of city school 
administrative units with county school administrative units and the 
consolidation of all the public schools in the respective units under the 
administration of one board of education: Provided, that such merger 
of units and reorganization of school units shall not have the effect of 
abolishing any special taxes that may have been voted in any such units. 


(13) Power to Make Provisions for Sick Leave-——The Board shall provide 


for a minimum of five days per school term of sick leave with pay for 
all public school employees and shall promulgate rules and regulations 
providing for necessary substitutes on account of said sick leave. The 
pay for a substitute shall be fixed by the Board. The Board may pro- 
vide to each administrative unit not exceeding one percent (1%) of 
the cost of instructional services for the purpose of providing substitute 
teachers for those on sick leave as authorized by law or by regulations 
of the Board, but not exceeding the provisions made for other State 
employees. 


(18) Education Research——The Board is authorized to sponsor or conduct 


educational research and special school projects considered important 
by the Board for improving the public schools of the State. Such re- 


436 


§ 115-11.1 


1974 CUMULATIVE SUPPLEMENT 


§ 115-11.7 


search or projects may be conducted during the summer months and 
involve one or more local school units as the Board may determine. 
The Board may use any available funds for such purposes. (1955, c. 
1372, art. 2, s. 2; 1957, c. 541, s. 11; 1961, c. 969; 1963, c. 448, ss. 
24, 27; c. 688, ss. 1, 2; c. 1223, s. 1; 1965, c. 1185, s. 2; 1967, c. 643, 


$131 969 5.02517. S.cl 197 lec: 


Editor’s Note.— 

The 1967 amendment rewrote subdivi- 
sion (11). 

The 1969 amendment added subdivision 
(18). 

The first 1971 amendment, effective July 
1, 5971, substituted “§ 7” for “§ 5” in sub- 
division (1). 

The second 1971 amendment substituted 
“public school employee” for “teacher or 
principal” in the first sentence of subdivi- 
sion (13). 

The 1973 amendment rewrote the first 
sentence of subdivision (13). 

As the rest of the section was not 
changed by the amendments, only the in- 
troductory paragraph and subdivisions af- 
fected by the amendments are set out. 

Constitutionality. — No question arises 
under the Constitution of the United States 
with reference to the validity of delegation 
of authority to the State Board of Educa- 
tion. Guthrie v. Taylor, 279 N.C. 703, 185 
S.E.2d 193 (1971), cert. denied, 406 U.S. 
920, 92. S. Ct: 1774, 32 L.-Ed. 2d 119 (1972). 

Rule Making Authority Is Not Uncon- 
stitutional Delegation of Power. — Sub- 
division (14)(a) of this section and § 115-153 
neither enlarge nor restrict the authority to 


704, s. 4; c. 745; 1973, c. 675.) 


make rules and regulations concerning the 
certification of teachers conferred by the 
Constitution upon the State Board of 
Education. Thus, they are not delegations of 
power to the State Board of Education by the 
General Assembly. Guthrie v. Taylor, 279 N.C. 
703, 185 S.E.2d 193 (1971), cert. denied, 406 U.S. 
920, 92S. Ct. 1774, 32 L. Ed. 2d 119 (1972). 


The principle forbidding delegation of 
legislative powers without the establish- 
ment of appropriate standards applies to 
the powers conferred upon the Board by 
statute; it does not apply to the powers 
conferred upon the Board of the Constitu- 
tion. Guthrie v. Taylor, 279 N.C. 703, 185 
S.E.2d 193 (1971), cert. denied, 406 U.S. 
920,92 S.Ct 17747 32017, Baacd 119701972). 

Derivation of Board Powers.—The State 
Board of Education derives powers both 
from the Constitution and from acts of the 
General Assembly contained in this Chap- 
ter. Guthrie v. Taylor, 279 N.C. 703, 185 
S.E.2d 193 (1971), cert. denied, 406 U.S. 
920, 92 S. Ct. 1774, 32 L. Ed. 2d 119 (1972). 

Quoted in State v. Brooks, 279 N.C. 45, 
181 S.E.2d 553 (1971). 

Stated in North Carolina Teachers Ass’n 
v. Asheboro City Bd. of Educ., 393 F.2d 
736 (4th Cir. 1968). 


§ 115-11.1. Authority to expend funds for transportation of certain 
children. — The State Board of Education is authorized to expend public funds 
to defray the reasonable cost of motor vehicle transportation for autistic and 
communications-handicapped children and deaf and blind children to the 
nearest proper public educational institution located within the State. (1973, c. 
i351 sss) 

Editor’s Note. — Session Laws 1973, c. 1351, 

s. 2, makes the act effective July 1, 1974. 





§§ 115-11.2 to 115-11.5: Reserved for future codification purposes. 
ARTICLE 2A. 


The Council on Educational Services for Exceptional Children. 


§ 115-11.6. Council established. — There is hereby established an Advisory 
Council to the State Board of Education to be called the Council on Educational 
Services for Exceptional Children. (1973, c. 1079, s. 1.) 


§ 115-11.7. Appointment and terms of members; travel all »wances and 


per diem. — The Council shall consist of 17 members to be appointed as follows: 
two members appointed by the Governor; two members of the Senate appointed 
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by the Lieutenant Governor; two members of the House of Representatives 
appointed by the Speaker of the House; and 11 members appointed by the State 
Board of Education. Of those members of the Council appointed by the State 
Board, one member shall be selected from each congressional district within the 
State and each member so selected shall be a parent of a school-age child. The 
State Board shall designate as chairman of the Council one of those individuals 
appointed by either the Governor, the Lieutenant Governor, or the Speaker of 
the House. 

The appointments to the Council shall be made within 90 days after the 
ratification of this act. On the first Monday after 90 days after the ratification 
of this act has elapsed, the Council shall hold its first meeting. The term of 
appointment shall be for two years. Those initially appointed to the Council by 
the Governor, Lieutenant Governor, and Speaker of the House shall hold office 
until July 1, 1976, or until their successors are appolns and qualified. The term 
for members appointed by the State Board of Education shall be as follows: 

(1) The members representing odd-numbered congressional districts (1, 3, 
5, 7, 9 and 11) shall be appointed for a term of four years beginning 
July 1, 1974 and ending June 30, 1978. 

(2) The members representing even-numbered congressional districts (2, 4, 
6, 8 and 10) shall be appointed for a term of two years beginning July 
1, 1974 and ending June 30, 1976. 

(3) The full term for appointments subsequent to the initial appointments 
shall be for a term of four years. 

Each Council member shall serve without pay, but shall receive travel 
allowances and per diem in the same amount provided for members of the North 
Carolina General Assembly. (19738, c. 1079, s. 2.) 


Editor’s Note. — The act from which this 
Article was codified was ratified April 1, 1974. 


§ 115-11.8. Duties. — The duties of the Council shall be to carry out periodic 
review of the exceptional child programs in the public schools and to receive 
complaints from citizens concerning all aspects of the operation of the public 
schools dealing with the exceptional child; to review these complaints; and to 
make recommendations, by majority vote, to the State Board of Education on 
corrective actions and programming. (1973, c. 1079, s. 3.) 


§ 115-11.5, Meetings; secretarial and clerical staff; supplies. — The 
Council shall meet in offices provided by the State Department of Public 
Instruction on a date to be agreed upon by the members of the Council from 
meeting to meeting; provided, however, that the Council shall meet no less than 
once every three months. The Department of Public Instruction shall provide 
the necessary secretarial and clerical staff and supplies to accomplish the 
objectives of the Council. (1973, c. 1079, s. 4.) 


ARTICLE 3. 
State Superintendent of Public Instruction. 


§ 115-12. Chief administrative officer of the State Board of Educa- 
tion.—As provided in Article IX, § 4(2) of the North Carolina Constitution, the 
Superintendent of Public Instruction shall be the secretary and chief administra- 
aN sees of the State Board of Education. (1955, c. 1372, art. 3, s. 1; 1971, c. 

eee) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 
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§ 115-13. Office and salary.—The Superintendent shall keep his office in 
the Education Building in Raleigh, and his salary shall be ten thousand dollars 


($10,000) a year, payable monthly. 


From and after the time the State Superintendent of Public Instruction shall 
take the oath of office and begin serving the term for which he is to be elected in 
1956, he shall receive an annual salary of thirty-three thousand five hundred dol- 
lars ($33,500) : Provided, that said salary shall be paid out of the Contingency 
and Emergency Fund if funds for same are not available in the general fund for 
the biennium ending June 30, 1957. (1955, c. 1372, art. 3, s. 2; c. 1374; 1963, 
Cry seise 2 90/7 1041130 © c.°123/7; si? el Dou mcmle ae sic. 19/71) 9c, O12. sue: 


1973, c. 778, s. 2.) 

Editor’s Note.— 

Both 1967 amendments increased the sal- 
ary in the second paragraph from $18,000 
to $20,000. The first amendatory act pro- 
vided that the increase should be effective 
Jan. 1, 1969, and the second amendatory 
act was made effective July 1, 1967. 

The 1969 amendment, effective after 
July 1, 1969, increased the salary in the 
second paragraph from $20,000 to $26,000. 

The 1971 amendment, effective July 1, 
1971, increased the salary in the second 
paragraph from $26,000 to $28,500. 

Session Laws 1973, c. 778, effective July 
1, 1973, provides, in s. 2: “Chapter 115 of 
the General Statutes as it appears in the 
1971 Cumulative Supplement is amended 
by deleting the words and figures ‘thirty- 
one thousand dollars ($31,000)’ from lines 
3 and 4 of the second paragraph of GS. 
115-13 and inserting in lieu thereof the 
words and figures ‘thirty-three thousand 
five hundred dollars ($33,500).’ ” 


This section as it appeared in the 1971 
Supplement did not contain the words and 
figures “thirty-one thousand _ dollars 
($31,500)”; the salary of the Superinten- 
dent of Public Instruction under the sec- 
tion as amended by Session Laws 1971, c. 
912, s. 2, was $28,500. However, Session 
Laws 1973, c. 778, s. 7, provides: “It is the 
purpose of this act to fix the salary of the 
Attorney General at thirty-five thousand 
dollars ($35,000) per annum, the salary of 
the Superintendent of Public Instruction 
at thirty-three thousand five hundred dol- 
lars ($33,500) per annum, the salary of the 
Commissioner of Agriculture at thirty-one 
thousand dollars ($31,000) per annum, and 
the salaries of the other members of the 
Council of State at thirty-one thousand 
dollars ($31,000) per annum.” 

In the section as set out above, the 1973 
amendatory act has been given effect ac- 
cording to the intent expressed in the 
above-quoted s. 7. 


ARTICLE 5. 


County and City Boards of Education. 


§ 115-18. How constituted. — The county board of education in each 
county shall consist of five members elected by the voters of the county at large 


foniterms ofstour, years», (19553°c.1.1372; artiisysial; 1967ficin9/2Ns: 15 1969,e: 


iSO ies 2s) 


Local Modification. — Bladen: 1967, c. 
255> Caldwell: 1967, c.° 787; Halifax: 1971; 
c. 530; Hyde: 1973, c. 1166; Lincoln: 1969, c. 637; 
Onslow: 1967, c. 630; 1969, c. 2; Randolph: 1967, 
c. 139, 

Editor’s Note—vThe 1967 amendment, 
effective July 1, 1969, rewrote this section. 
Section 7 of the amendatory act provides: 
“The provisions of this act shall not apply 
to any county board of education that uses 
as a method of selecting the members to 
its board of education an election by a vote 
of the people as of the effective date of 
this act.” 

The 1969 amendment again rewrote this 


section. Session Laws 1969, c. 1301, s. 4, 
provides: “All laws and clauses of laws in 
conflict with this act are repealed, except 
local acts providing for the election of 
county boards of education by the people.” 

Opinions of Attorney General. — Mr. 
William L. Hill, II, Attorney, New Han- 
over County Board of Education, 40 
N.C.A.G. 230 (1969). 

Provisions as to Election of Board Mem- 
bers Superseded by Merger Agreement.— 
See opinion of Attorney General to Mr. 
E.P. Dameron, Attorney for the McDowell 
County Board of Education, 40 N.C.A.G. 
225 (1970). 
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§ 115-19. How elected.—The county boards of education shall be elected 
on a nonpartisan basis at the time of the primary election in 19/70 and biennially 
thereafter. The names of the candidates shall be printed on the ballots without 
reference to any party affiliation and any qualified voter residing in the county 
shall be entitled to vote such ballots. Except as otherwise provided herein, the 
election shall be conducted according to the provisions of chapter 163 of the 
General Statutes then governing primary elections, and any local acts amenda- 
tory thereto. 

The terms of office of the members shall be staggered so as nearly equal to 
one half as possible shall expire every two years. If the appointments heretofore 
made by the General Assembly are for terms of office which comply with the 
preceding sentence, elections shall be held in 1970, 1972, and biennially thereafter 
to fill vacancies as they occur for terms of four years. If the appointments here- 
tofore made by the General Assembly are for terms which all expire in the same 
year, at the first election held hereunder the three members receiving the highest 
number of votes shall be elected for terms of four years and the two members 
elected with the next highest number of votes shall be elected for terms of two 
years. Thereafter, all candidates shall be elected for terms of four years. If the 
appointments heretofore made by the General Assembly are for terms of office 
which do not comply with the first sentence of this paragraph but do not all 
expire in the same year, and/or if the board consists of any number of members 
other than five, the board shall, on or before the fourteenth day before the deadline 
for filing notice of candidacy for county offices in 1970, adopt a resolution desig- 
nating the term of office to be served by members elected to fill vacancies occurring 
in 1970 and 1972, which terms shall be either two years or four years, in order 
that the board shall consist of five members with as nearly equal to one half as 
possibie of the terms of office expiring every two years thereafter. Any such reso- 
lution shall be filed with the county board of elections, the State Board of Elec- 
tions, and the State Board of Education. (1955, c. 1372, art. 5, s. 2; 1967, c. 972, 
s. 2; 1969, c. 1301, s. 2.) 


Local Modification.—Caldwell: 1967, c. 


over County Board of Education, 40 


787; Johnston: 1969, c. 261; Jones: 1973, 

c. 349; Lincoln: 1969, c. 637; Montgom- 

ery: 1973, c. 61; Onslow: 1967, c. 630; 1969, 

c. 2; Polk: 1973, c. 845; Randolph: 1967, c. 739. 
Editor’s Note.— 


Session Laws 1967, c. 972, s. 2, effective | 


July 1, 1969, rewrote this section. 

The 1969 amendment again rewrote this 
section. Session Laws 1969, c. 1301, s. 4, 
provides:“All laws and clauses of laws in 
conflict with this act are repealed, except 
local acts providing for the election of 
county boards of education by the people.” 

As to application of the amendment, see 
Editor’s note to § 115-18. 

Opinions of Attorney General. — Mr. 
William L. Hill, II, Attorney, New Han- 


N.C.A.G. 230 (1969). 

Superseded by Special Act for Desig- 
nated Boards of Education.—See opinion of 
Attorney General to Mr. John G. Mills, 
Jr., Attorney for Wake County Board of 
Education, 40 N.C.A.G. 226 (1970). 

Nonpartisan Election Requires Plurality 
of Votes Only.—See opinion of Attorney 
General to Mr. R.V. Biberstein, Jr., Pen- 
der County Board of Education Attorney, 
40 N.C.A.G. 238 (1970). 

Elections, “Single-Shot” Voting Regula- 
tions Not Applicable to County Boards of 
Education.—See opinion of Attorney Gen- 
eral to Mr. Thomas H. Morris, Chairman, 
Lenoir County Board of Elections, 40 
N.C.A.G. 293 (1970). 


§ 115-20. County board of elections to provide for elections.—The 


county board of elections under the direction of the State Board of Elections, shall 
make all necessary provisions for elections of county boards of education as are 
herein provided for. The county board of elections of each county shall file with the 
State Board of Elections a statement specifying the size and method of election 
of members of its county board of education. (1955, c. 1372, art. 5, s. 3; 1967, c. 
972, s. 3.) 

Local Modification.—Caldwell: 1967, c. 
787; Lincoln: 1969, c. 637; Onslow: 1967, 
c. 630; 1969, c. 2; Randolph: 1967, c. 739. 
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Editor’s Note. — The 1967 amendment, 
effective July 1, 1969, substituted “elections 
of county boards of education” for “such 
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nominations” in the first sentence and 
added the second sentence. 


As to application of the amendment, see 
Editor’s note to § 115-18. 


§ 115-21. City board of education, how constituted; how to em- 
ploy principals, teachers, janitors and maids. 


Local Modification—Town of Scotland 1969, c. 578; Littleton-Lake Gaston School 
Neck: 1969, c. 31; town of Warrenton: District: 1969, c. 628. 


§ 115-22. Members to qualify.—Those persons who shall be elected mem- 
bers of the county boards of education must qualify by taking the oath of office on 
or before the first Monday in December next succeeding their election. A failure 
to qualify within that time shall constitute a vacancy which shall be filled as set out 
in G.S. 115-24. Those persons appointed to fill a vacancy must qualify within 30 
days after notification. A failure to qualify within that time shall constitute a 
vacancy. 


This section shall not have the effect of repealing any local or special acts re- 


lating to boards of education of any particular counties whose membership to said 
boards is chosen by a vote of the people. (1955, c. 1372, art. 5, s. 5; 1967, c. 972, 


s. 4.) 
Local Modification.—Lincoln: 1969, c. As to application of the amendment, see 
637. Editor’s note to § 115-18. 


Editor’s Note. — The 1967 amendment. 
effective July 1, 1969, rewrote this section. 


§ 115-23. Vacancies in nominations for membership on county 
boards.—If any candidate nominated on a partisan basis shall die, resign, or 
for any reason become ineligible or disqualified between the date of his nomination 
and the time for the election, such vacancy caused thereby may be filled by the 


actions of the county executive committee of the political party of such candidate. 
Moo Sn Celso) altos S10 50) 907,,C1 0/2) Sos) 


Local Modification. — Lincoln: 1969, c. 
637. 

Editor’s Note.—The 1967 amendment, 
effective July 1, 1969, inserted “nominated 
on a partisan basis” and substituted “such” 


for “by the General Assembly of the mem- 
bers of the county board of education for 
the county of such candidate, the.” 

As to application of the amendment, see 
Editor’s note to § 115-18. 


§ 115-24. Vacancies in office.—All vacancies in the membership of the 
boards of education whose members are elected pursuant to the provisions of G.S. 
115-19 by death, resignation, or other causes shall be filled by appointment by the 
remaining members of the board, of a person to serve until the next election of 
members of such board, at which time the remaining unexpired term of the office in 
which the vacancy occurs shall be filled by election. (1955, c. 1372, art. 5, s. 7; 


1967, c. 972, s. 6.) 


Local Modification.—Caldwell: 1967, c. 
787; Lincoln: 1969, c. 637; Onslow: 1967, 


c. 630; 1969, c. 2; Randolph: 1967, c. 739. 


Editor’s Note. — The 1967 amendment, 
effective July 1, 1969, rewrote this section. 


Filling Vacancies on Board Whose Mem- 
bers Elected on Nonpartisan Basis.—See 
opinion of Attorney General to Mr. Jesse 
C. Carson, Jr., Superintendent, County 
Schools, 40 N.C.A.G. 235 (1970). 


As to application of the amendment, see 
Editor’s note to § 115-18. 


§ 115-25. Eligibility for board membership; holding other offices. — No 
one shall be eligible to serve as a member of a county or city board of education 
who is not known to be a person of intelligence, good moral character, good 
business qualifications, and known to be in favor of public education. No person 
while actually engaged in teaching in the public schools, or serving as an 
employee of the schools, or engaged in teaching in or conducting a private 
school in connection with which private school there is in any manner conducted 
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a public school, and no member of a district committee, shall be eligible as a 
member of a county or city board of education. . 
Membership on a board of education is hereby declared to be an office that, 


with the exceptions provided above, ma 
appointive office, pursuant to Article VI, 


be held concurrently with any 
ec. 9 of the Constitution, but any 


person holding an elective office shall not be eligible to serve as a member of 
a county or city board of education. (1955, c. 1372, art. 5, s. 8; 1971, c. 704, s. 


61 07ainc. 445 ese1)) 

Local Modification. — Guilford: 1971, c. 
136; 

Editors Note. — The 1971 amendment, 
effective July 1, 1971, added “and” before 
“no member” and deleted “and no person 
prohibited by Article XIV, § 7, of the Con- 
stitution” near the end of the second sen- 
tence of the first paragraph and added the 
second paragraph. 

The 1973 


amendment substituted 


§ 115-27. Board a body corporate. 


Applied in Taylor v. Crisp, 21 N.C. App. 359, 
205 S.E.2d 102 (1974). 


‘Membership on a board of education is hereby 
declared to be an office” for ‘“‘A member of a 
board of education is hereby declared to be an 
officer” at the beginning of the second 
paragraph. 

Applicable to Technical Institute Per- 
sonnel.—See opinion of Attorney General 
to Mr. Holland McSwain, President, Tri- 
County Technical Institute, 40 N.C.A.G. 
279 (1970). 


§ 115-29. Compensation of board members. 


Local Modification. — Alexander: 1973, c. 
285; Bertie: 1973, c. 930; Davie: 1973, c, 217; 
Gaston: 1973, c. 1168; Harnett: 1973, c, 864, 
amending 1957, c. 339; Hoke: 1978, c, 1165; 
Johnston: 1969, c, 919; Orange: 1971, c, 347; 


§ 115-31. Suits and actions. 


Presumptions and Burden of Proof. — The 
provisions of this section clearly provide for a 
presumption of correctness as to any order or 
action of the board in all actions brought in any 
court against a county or city board of 


Polk: 1967, c, 408, amending 1957, c, 210; 
Robeson: 19738, c. 1165; Scotland: 1973, c. 1165; 
Vance: 1973, c, 1174, amending 1967, c. 262; 
Warren: 1967, c, 507; city of Lexington: 1973, ¢c, 
162; city of New Bern: 1973, c, 1170. 


education. This section further places the 
burden of proof on the complaining party to 
show otherwise. Eggiman v. Wake County Bd. 
of Educ., 22 N.C. App. 459, 206 S.E.2d 754 
(1974). 


§ 115-32. Power to subpoena and to punish for contempt. 


Quoted in Johnson v. Branch, 242 F. 
Supp. 721 (E.D.N.C. 1965). 


§ 115-34. Appeals to board of education and to superior court.— 
An appeal shall lie from the decision of all school personnel to the appropriate 
county or city board of education. In all such appeals it shall be the duty of the 
board of education to see that a proper notice is given to all parties concerned and 
that a record of the hearing is properly entered in the records of the board con- 
ducting the hearing. 

The board of education may designate hearing panels composed of not less than 
two members of the board to hear and act upon such appeals in the name and on 
behalf of the board of education. 

An appeal shall lie from the decision of a county or city board of education to 
the superior court of the State in any action of a county or city board of educa- 
tion pe Be one’s character or right to teach. (1955, c. 1372, art. 5, s. 17; 1971, 
c. 647.) 


Editor’s Note. — The 1971 amendment 
added the second paragraph. 
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Appeal from School Personnel Decisions. 
—The first part of this section which pro- 


§ 115-35 


vides for an appeal from decisions of school 
personnel to the county or city board of 
education has no application where the de- 
cision complained of is the decision of a 
county board of education. Still v. Lance, 
279 N.C. 254, 182 S.E.2d 403 (1971). 
Termination of Employment Does Not 
Affect Character. — This section provides 
for an appeal from a decision of a county 
or city board of education to the superior 
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court when the action of the board of edu- 
cation is one “affecting one’s character or 
right to teach.”” The decision of a board 
to terminate the employment of a teacher 
at the end of the school year does not 
affect her character, nor does it deprive her 
of the right to teach elsewhere. Still v. 
Lance, 279 N.C. 254, 182 S.E.2d 403 (1971). 

Quoted in Johnson v. Branch, 242 F. 
Supp. 721 (E.D.N.C. 1965). 


§ 115-35. Powers and duties of county and city boards generally. 
(h) Educational Research.—County and city boards of education are authorized 
to sponsor or conduct educational research and special projects approved by the 
State Department of Public Instruction and the State Board of Education that 
may improve the school system under its jurisdiction. Such research or projects 
may be conducted during the summer months and the board may use any available 


funds for such purposes. (1955, c. 1372, art. 5, s. 18; 1957, c. 262; 1963, c. 425; 


1965; cr 1185 tsa O69 rc) 51 7t5.u24) 


Cross Reference.—As to duty of board 
of education to provide school buildings 
and equipment, see § 115-129 and note 
thereto. 

Editor’s Note.— 

The 1969 amendment added subsection 
(h). 

As the rest of the section was not 
changed by the amendment, only subsec- 
tion (h) is set out. 

Sale of Newspapers.—A solicitation or 
commercial activity, such as the sale of 


school board to regulate. Cloak v. Cody, 
326: Ei Supp. 3917 ¢M-eD-N:G. 1971). 

There is no merit to a plaintiff's argu- 
ment that because the distribution of a 
newspaper is constitutionally protected he 
should be allowed to sell. Cloak v. Cody, 
B20 PLP OUpDaso uaa DEN GanLan.). 

Applied in Dilday v. Beaufort County 
Bd. of Educ., 267 N.C. 438, 148 S.E.2d 513, 
149 S.E.2d 345 (1966). 

Stated in Givens v. Poe, 346 F. Supp. 202 
(W.D.N.C. 1972). 


newspapers, is within the power of the 


N 115-36. Length of school day, school month, and school term. — (a) 
School day. — The length of the school day shall be determined by the several 
county and city boards of education for all public schools in their respective 
administrative units, and the minimum time for which teachers shall be 
employed in the schoolroom or on the grounds supervising the activities of 
children shall not be less than six hours: Provided, the several county and city 
boards of education may adopt rules and regulations allowing handicapped 
pupils, kindergarten pupils, and pupils attending the first, second, and third 
grades to attend school for a period less than six hours. The superintendent of 
the several county and city boards of education, in the event of an emergency, 
act of God, or any other conditions requiring the termination of classes before 
six hours have elapsed, may suspend the operation of any school for that 
particular day without loss of cath to the pupil or loss of pay to the teacher. 

(c) School Term.—There shall be operated in every school in the State a uni- 
form school term for instructing pupils of 180 days: Provided, that the State 
Board of Education, or the board of education of any administrative unit with the 
approval of the State Board of Education, may suspend the operation of any 
school or schools in such units, not to exceed a period of 60 days of said term of 
180 days, when in the sound judgment of the State Board of Education, or the 
board of education of any administrative unit with the approval of the State Board 
of Education, conditions justify such suspension. Provided, further, that when 
the operation of any school is suspended the period of suspension shall be de- 
ducted from the total of 180 days included for each school year opcration, all 
teachers shall be entitled to normal pay for the days of school of the suspended 
term, not to exceed a period of 15 school days during the school term. 
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Full authority is hereby given to the State Board of Education during any pe- 
riod of emergency to order general, and if necessary, extended recesses or ad- 
journment of the public schools in any section of the State where the planting or 
harvesting of crops or any emergency conditions make such action necessary. 
(AD55mee1O/cjearte Desael eLcoomes 1223, Ss) 2;\1969,-c. 6/8; 19/7 Lo 85. 4a 
DUsS SL HOTS Chl lS ie) 

Editor’s Note.— suspension” in the first sentence and re- 

The 1969 amendment added all of the wrote a former proviso at the end of that 
language following the colon in subsec- sentence to appear as the present second 
tion (a). sentence. 

The first 1971 amendment, in the last The 1973 amendment made the proviso to the 
sentence of subsection (a), deleted “or” fol- first sentence of subsection (a) applicable to 
lowing “emergency,” inserted “or any other kindergarten pupils and to pupils attending the 
conditions,” and deleted “the remainder of” third, as well as the first and second, grade. 


preceding “that particular day.” Session Laws 1971, c. 90, s. 2, provides: 
The second 1971 amendment, in subsec- “This act is retroactive to the beginning 

tion (c), substituted “conditions justify of the 1970-71 school year.” 

such suspension” for “the low average of As subsection (b) was not changed by 


daily attendance in any school justify such the amendments, it is not set out. 


§ 115-37. Subjects taught in public schools.—County and city boards 
of education shall provide for the efficient teaching in each grade of all subjects 
included in the outline course of study prepared by the State Superintendent of 
Public Instruction, which course of study shall include instruction in Americanism, 
government of the State of North Carolina, government of the United States, fire 
prevention, harmful or illegal drugs including alcohol at the appropriate grade 
levels. Nothing in this Chapter shall prohibit city or county boards of education 
from operating a nongraded system in which pupils are taught at their individual 
learnin a levels, (19551041372, arte) s. 2001957 .ce28457.110b3:1969;ic. 487,iso2; 
LO/ACAS SOs) 

Editor’s Note. — The 1969 amendment ful or illegal drugs including alcohol” for 
added the second sentence. “alcoholism, and narcoticism.” 
The 1971 amendment substituted “harm- 


§ 115-38: Repealed by Session Laws 1973, c. 603, s. 3, effective July 1, 1973. 
Cross Reference.—For present provi- 
sious as to kindergartens, see §§ 115-205.11 
through 115-205.13. 


§ 115-39. Requirements and limitations of board in selecting super- 
intendent and his term of office.—At a meeting to be held on the first Mon- 
day in April, 1957, or as soon thereafter as practicable, and biennially or quad- 
rennially thereafter during the month of April, the various county boards of educa- 
tion named by the General Assembly which convened in February of such year or 
elected by the people at the preceding general election, as the case may be, shall 
meet and elect a county superintendent of schools, subject to the approval of the 
State Superintendent of Public Instruction and the State Board of Education. Such 
superintendent shall take office on the following July first and shall serve for a term 
of two or four years, or until his successor is elected and qualified. The superin- 
tendent shall be elected for a term of either two or four years, which term shall be 
in the discretion of the county board of education. The term and conditions of em- 
ployment shall be stated in a written contract which shall be entered into between 
the board of education and the superintendent. A copy of the contract shall be filed 
with the State Superintendent of Public Instruction before any person is eligible for 
this office. A certification to the county board of education by the State Superin- 
tendent of Public Instruction showing that the person proposed for the office of 
county superintendent of schools holds a superintendent’s certificate and has had 
three years’ experience in school work in the past 10 years, together with a doctor’s 
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certificate showing the person to be free from any contagious or communicable dis- 
ease, shall make any person eligible for this office: Provided, the requirement of a 
superintendent’s certificate shall not be applicable to persons now serving as super- 
intendents. Immediately after the election, the chairman of the county board of ed- 
ucation shall report the name and address of the person elected to the State Super- 
intendent of Public Instruction. 

If any board of education shall elect a person to serve as superintendent of 
schools in any administrative unit who is not qualified, or cannot qualify, accord- 
ing to this section, such election is null and void and it shall be the duty of such 
board of education to elect a person who can qualify. 

In all city administrative units, the superintendent of schools shall be elected by 
the city board of education of such unit, to serve for a period of either two or four 
years, which term of office shall be within the discretion of the board: and the 
qualifications, provisions and approval shall be the same as for county superin- 
tendents. The election shall be held biennially or quadrennially, as the case may 
be, during the month of April. (1955, c. 1372, art. 5, s. 22: 1957, c. 686, s. 1: 
1967, c. 697 ; 1973, c. 446.) 


Editor’s Note.—The 1967 amendment discretion of the county or city board of 


made changes in the first and last para- 
graphs so as to authorize a four-year term 
for the superintendent of education, in the 


education. 
The 1973 amendment added the fourth 
and fifth sentences of the first paragraph. 


§ 115-42. Removal of county or city superintendent. 


Termination Is Subject to Review.—The 
decision of a county board of education 
terminating the employment of the super- 
intendent of schools and declaring the 
office vacant is subject to review under 
Article 33 of Chapter 143. James v. Wayne 
County Bd. of Educ., 15 N.C. App. 531, 
190 S.E.2d 224 (1972). 

Procedure and Scope of Review. — 
Although this section, which provides for 


the removal of school superintendents, con- 
tains a proviso that such superintendent 
shall have the right to try his title to of- 
fice in the courts of the State, it is silent 
as to the procedure and the scope of review 
contemplated. The procedure and scope of 
review shall be as provided by Chapter 143, 
Article 33. James v. Wayne County Bd. 
of Educ., 15 N.C. App. 531, 190 S.F..2d 224 
(1972), 


§ 115-44. Assistant superintendent and supervisors. — County and 
city boards of education shall have authority to employ an assistant superinten- 
dent, and supervisors in addition to those that may be furnished by the State when, 
in the discretion of the board of education, the schools of the administrative unit 
can thereby be more efficiently and more economically operated and when funds 
for the same are provided in the current expense fund budget. The duties of such 
assistant superintendent and supervisors shall be assigned by the superintendent 
with the approval of the board of education. 

County and city boards of education may, upon the recommendation of the 
superintendent, elect assistant or associate superintendents for a term of from one 
to four years. The term may not, however, exceed the expiration date of the 
superintendent’s contract, unless the remaining time of the superintendent’s con- 
tract is less than one year. If there is less than one year remaining on the superin- 
tendent’s contract, the assistant or associate superintendent shall be given a con- 
tract through the next school year. 

The term of employment shall be stated in a written contract which shall be 
entered into between the board of education and the assistant or associate super- 
intendent, a copy of which shall be filed with the State Superintendent of Public 
Instruction as a matter of information. The assistant or associate superintendent 
may not be dismissed during the term to which he is elected except for miscon- 
duct of such a nature as to indicate he is unfit to continue in his position, incom- 
petence, neglect of duty, or failure or refusal to carry out validly assigned duties. 
All dismissals during the contract period shall follow the procedure set out for 
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the dismissal of principals and teachers in G.S. 115-145 [G.S. 115-142 after July 
LL OFZ ACLS OR Coy 2 area sen o/ lo c 1188. s. 13) 1973,c, (7330) 


Editor’s Note. — The 1971 amendment 
added the second and third paragraphs. 
The 1973 amendment added to the first 


which shall be filed with the State Super- 
intendent of Public Instruction as a matter 
of information.” 


sentence of the third paragraph “a copy of 


§ 115-45. Authority of board over teachers, supervisors and prin- 
cipals.—County and city boards of education, upon the recommendation of the 
superintendent, shall have full power to make all just and needful rules and regu- 
lations governing the conduct of teachers, principals, and supervisors; the kind of 
reports they shall make, and their duties in the care of school property. (1955, c. 


13/2), Atti vo: SACO Oa, O2itS. 10 L. ) 


Editor’s Note. — The 1973 ‘amendment 
deleted the former second paragraph, au- 
thorizing boards of education to investigate 
and pass upon the character of teachers 
and school officials and to dismiss them for 
immoral or disreputable conduct and to in- 
vestigate and pass upon the fitness of ap- 


plicants for employment, and the former 
third paragraph, authorizing boards to in- 
vestigate and act upon charges made by 
superintendents against teachers, principals 
or supervisors. 

Stated in Givens v. Poe, 346 F. Supp. 202 
CWE Dee Gir1972). 


§ 115-51. School food services provided by county and city boards 
of education.—As a part of the function of the public school system, county and 
city boards of education may, in their discretion, provide school food services in 
the schools under their jurisdiction. All school food services made available under 
this authority shall be provided in accordance with standards and regulations 
recommended by the State Superintendent of Public Instruction and approved by 
the State Board of Education. 

All school food services shall be operated on a nonprofit basis, and any earnings 
therefrom over and above the cost of operation as defined herein shall be used to re- 
duce the cost of food, to serve better food, or to provide free or reduced price lunches 
to indigent children and for no other purpose. The term, ‘‘cost of operation,” shall 
be defined as actual cost incurred in the purchase and preparation of food, the 
salaries of all personnel directly engaged in providing food services, and the cost 
of nonfood supplies as outlined under standards adopted by the State Board of 
Education. Personnel shall be defined as food service supervisors or directors, 
bookkeepers directly engaged in food service record keeping and those persons 
directly involved in preparing and serving food. Provided that food service per: 
sonnel shall be paid from the funds of food services only for services rendered in 
behalf of lunchroom services. Any cost incurred in the provisions and maintenance 
of school food services over and bevond the ‘‘cost of operation” as defined in this 
section shall be included in the budget request filed annually by county and citv 
boards of education with boards of county commissioners. It shall not be mandatory 
that the provisions of G.S. 115-52 and 143-129 be complied with in the purchase of 
supplies and food for such school food services. (1955, c. 1372, art. 5, s. 34; 1965 
c. 912; 1967, c. 990.) 


Editor’s Note.— 
The 1967 amendment substituted ‘pro- 
viding food services, and the cost of’ for 


“preparing and serving food, and the cost 


of such inexpensive and expendable” in 
the fourth sentence. and added the present 
fifth and sixth sentences. 


§ 115-53. Liability insurance and waiver of immunity as to torts of 


agents, etc. 


Without Waiver Liability Limited, etc.— 

In accord with original. See Brown v. 
Charlotte-Mecklenburg Bd. of Educ., 267 
N.C. 740, 149 S.E.2d 10 (1966). 

No action can be maintained against a local 
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board of education to recover damages for a 
tort alleged to have been committed by it in the 
performance of its statutory duties, except 
insofar as its immunity to such suit has been 
waived pursuant to statutory authority. Clary 


§ 115-54 


v. Alexander County Bd. of Educ., 285 N.C. 188, 
203 S.E.2d 820 (1974). 

Sufficiency of Complaint. — In accord with 
original. See Clary v. Alexander County Bd. of 
Educ. 285 N.C. 188, 203 S.E.2d 820 (1974). 

The ordinary rules of negligence apply to a 
public school or board of education just as they 
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education has waived the defense of sovereign 
immunity by purchasing a liability insurance 
policy, as permitted by this section. Clary v. 
Alexander County Bd. of Educ., 19 N.C. App. 
637, 199 S.E.2d 738 (1973). 


Stated in Steelman v. City of New Bern, 


2 279 N.C. 589, 184 S.E.2d 239 (1971). 
apply to any other landlord, if the board of 
§ 115-54. Residence, oath of office, and salary of superintendent. 


Local Modification. — Maxton City School 
Administrative Unit: 1973, c. 846. 


ARTICLE 6. 
Powers and Duties of Superintendents. 


§ 115-58. Duties with respect to election of principals, teachers and 
other personnel. 

Opinion of Attorney General. — Mr. 
William E. Terry, Superintendent, Stokes 
County Board of Education, 40 N.C.A.G. 
250 (1969). 


Stated in Givens v. Poe, 346 F. Supp. 202 
CW.2D-N:i Geel 972). 


§ 115-59. School organization statement and allocation of instruc- 
tional personnel.—(a) Each year the superintendent of each school administrative 
unit shall submit to the State Board of Education statements, certified by the Chair- 
man of the Board of Education, showing the organization of the schools in his unit 
and any additional information the State Board may require. On the basis of the 
organization statements, and any other information considered relevant, the State 
Board of Education shall determine for each administrative unit the number of 
teachers and other instructional personnel to be included in the State budget. 


(b) The State Board of Education shall allocate teachers and instructional per- 
sonnel to the various administrative units in the following separate categories: 
(1) general teachers, including classified principals, (11) vocational teachers, (111) 
special education teachers. 


(c) The State Board of Education is authorized to promulgate rules and regu- 
lations to make the allotment of instructional personnel and teachers. 

(d) The allotment of classified principals shall be one principal for each duly 
constituted school with seven or more state-allotted teachers and shall be included 
in the calculation of the allotment of general teachers set out in (b) (i) of this 
section. 


(e) Upon receipt of the allotments, local boards of education shall organize 
schools and assign teachers to achieve the following class size maximums: 


(1) No more than 26 students per teacher in average daily membership for 
grades one through three. 

(2) No more than 33 students per teacher in average daily membership for 
the upper elementary grades. 

(3) No more than 35 students per class except as permitted by local boards 
of education and no more than 150 students per day in average daily 
membership for teachers in high schools and junior high schools except 
as permitted by regional accrediting agencies. 


(f) When class-size maximums are achieved, a local board of education may 
assign other teachers to teaching or nonteaching duties in the various schools. 

(g) It shall be the responsibility of local boards of education to determine if any 
exceptions occur during the school year in the allowed maximums. If additional 
pupils are enrolled so as to cause assignment of pupils in excess of the allowed 
maximums, except for an emergency or act of God, it shall be the duty of any 
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affected teacher and of the principal to notify the superinter.dent, who shall imme- 
diately report the deviation to the local board of education. Upon notification of 
excess deviations in the maximum class size, local boards shall take correctional 
steps and shall transfer teaching positions between schools, if necessary, to correct 
the excess deviation. If the local board cannot remedy the situation, it shall imme- 
diately apply to the State Board of Education for contingency funds for additional 
personnel to correct exceptions. Excess deviations which cannot be corrected by 
transfer of teachers and by use of contingency funds shall be temporarily allowed 
with permission of the State Board of Education. 

At the end of the first month of school each year, the superintendent of each 
administrative unit shall file a report for each school with the State Board of Educa- 
tion. This report shall be filed on forms furnished by the Board and shall indicate 
the complete organization of each school, duties of each teacher or other instructional 
personnel, and class size or teaching load of each teacher. 


It shall be the duty of local boards of education to provide adequate classroom 
facilities to meet the requirements of this section. (1955, c. 1372, art. 6, s. 6; 1963, 
c. 688, s. 3; 1965, c. 584, s. 6; 1969, c. 539; 1973, c. 770, ss. 1, 2.) 

Editor’s Note.— Stated in North Carolina Teachers Ass’n 

The 1969 amendment rewrote this sec- v. Asheboro City Bd. of Educ., 393 F.2d 
tion. 736 (4th Cir. 1968). 

The 1973 amendment effective July 1, 

1973 rewrote this section. 


§ 115-67: Repealed by Session Laws 1971, c. 883, effective July 1, 1972. 
ARTICLE 7. 


School Commuittees—Thew Duties and Powers. 


§ 115-69. Eligibility and oath of office; holding other offices.—Each 
school committeeman or member of an advisory council shall be a person of in- 
telligence, of good moral character, of good business qualifications, and one who 
is known to be in favor of public education and who resides in the district; and 
before entering upon the duties of his office, he shall take oath for the faithful per- 
formance thereof, which oath may be taken before the county superintendent. 


No person, while employed as teacher in either a public school or a private 
school, or while serving as a member of any county or city board of education or 
serving as an employee of the schools shall be eligible to serve as a member of a 
district committee. 


A school committeeman appointed to a school committee under G.S. 115-70 or 
a councilman appointed to an advisory council is hereby declared to be an office 
that, with the exceptions provided above, may be held concurrently with any ap- 
pointive office pursuant to Article VI, § 9, of the Constitution, but any person 
holding an elective office shall not be eligible to serve on a school committee or 
advisory council. (1955, c. 1372, art. 7, s. 1; 1971, c. 704, s. 7.) 

Editor’s Note.— 

Session Laws 1963, c. 707, s. 5(j), pro- 


council” near the beginning of the first 
paragraph, deleted “or who is prohibited 


vides that this Article shall not apply to 
Scotland County. 

The 1971 amendment, effective July 1, 
1971, inserted “or member of an advisory 


by Article XIV, § 7, of the Constitution” 
following “employee of the schools” in the ' 
second paragraph and added the third 
paragraph. 


§ 115-70. Appointment; number of members; terms; vacancies; 


advisory council. 

Local Modification——Cumberland: 1969, 
c. 238; North Surry School District: 1969, 
CAG: 

Opinions of Attorney General. — Mr. 
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Ferd L. Davis, Attorney, Wake County 
Board of Education, 40 N.C.A.G. 200 
(1969). 


§ 115-72 
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§ 115-72. How to employ principals, teachers, janitors and maids. 


Local Modification.—By virtue of Ses- 
sion Laws 1967, c. 1112, Polk should be 
stricken from the replacement volume 

A court may not usurp the discretionary 
power of the school committee, but must 
judge the constitutionality of its action on 
the basis of the facts which were before the 
board and on its logic. Johnson v. Branch, 
364 F.2d 177 (4th Cir. 1966). 


Action of School Committee in Refusing 
to Renew Teacher’s Contract Held Arbi- 
trary and Capricious. — See Johnson v. 
Branch, 364 F.2d 177 (4th Cir. 1966) (de- 
cided prior to 1967 amendment to § 115-142, 
providing contracts continue from year to 
year until board of education determines 
employee is not to be retained for succeed- 
ing school year). 


SUBCHAPTER III. SCHOOL DISTRICT ORGANIZATION. 
ARTICLE 8. 


Creating and Consolidating School Districts and School Administrative Units. 


§ 115-74. Creation and modification of school districts by State 
Board of Education.—The State Board of Education, upon the recommenda- 
tion of the county board of education, shall create in any county administrative 
unit a convenient number of school districts. Such district organization may be 
modified in the same manner in which it was created when it is deemed necessary. 
Provided that when changes in district lines are made between and among school 
districts that have voted upon themselves the same rate of supplemental tax, such 
changes in district lines shall not have the effect of abolishing any of such districts 
or of abolishing any supplemental taxes that may have been voted in any of such 
districts: Provided further, that nothing in this section shall affect the right of 
any city school administrative unit or special tax district which now exists for the 
purpose of retiring debt service, to have the indebtedness of such district taken over 
by the county as provided by law, and nothing herein shall be construed to re- 
strict the county board of education or the board of county commissioners in caus- 
ing such indebtedness to be assumed by the county as provided by law. (1955, c. 
S72 salts: 1311999) C2432 -)1967,'c2 64375220) 


Editor’s Note. — The 1967 amendment 
added, as the second proviso to the first 
paragraph, the proviso which formerly 
appeared at the end of the second para- 
graph, and deleted the remainder of the 


tion of city and county administrative 
units. 

Cited in United States v. Halifax County 
BdmotwEdiucses142hviSupp: 657 CE. D:NiC, 
1970). 


second paragraph, relating to consolida- 


§ 115-74.1. Consolidation and merger of county and city school ad- 
ministrative units located in the same county.—City school administrative 
units may be consolidated and merged with continguous city school administrative 
units and with county school administrative units upon approval by the State Board 
of Education of a plan for consolidation and merger submitted by the boards of 
education involved and bearing the approval of the board of county commissioners. 

County and city boards of education desiring to consolidate and merge their 
school administrative units may do so by entering into a written plan which shall 
set forth the conditions of merger. The provisions of the plan shall be consistent 
with the General Statutes and shall contain, but not be limited to, the following: 

(1) The name by which the merged school administrative unit shall be identi- 
fied and known 

(2) The effective date of the merger 

(3) The establishment and maintenance of a board of education which shall 
administer all the public schools of the newly created unit, including 


a. The termination of any terms of office proposed in the reorganiza- 
tion of the board 
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b. The method of constituting and continuing the board of education, 
the length of the members’ terms of office, the dates of induction 
into office, the organization of the board, the procedure for fill- 
ing vacancies, and the compensation to be paid members of the 
board for expenses incurred in performance of their duties 


(4) The authority, powers, and duties of the board of education with respect 
to the employment of personnel, the preparation of budgets, and any 
other related matters which may be particularly applicable to the 
merged unit not inconsistent with the General Statutes 

(5) The transfer of all facilities, properties, structures, funds, contracts, 
deeds, titles, and other obligations, assets and liabilities to the board 
of education of the merged unit 

(6) Whether or not there shall be continued in force any supplemental school 
tax which may be in effect in either or all administrative units in- 
volved 

(7) A public hearing, which shall have been announced at least ten days prior 
to the hearing, on the proposed plan of merger 

(8) A statement as to whether the question of merger, in accordance with the 
projected plan, is to be contingent upon approval of the voters in the 
affected area 

(9) Any other condition or prerequisite to merger, together with any other 
appropriate subject or function that may be necessary for the orderly 
consolidation and merger of the school administrative units involved. 


The plan referred to above shall be mutually agreed upon by the city and county 
boards of education involved and shall be accompanied by a certification that the 
plan was approved by the board of education on a given day and that the action 
has been duly recorded in the minutes of said board, together with a certification 
to the effect that the public hearing required above was announced and held. The 
plan, together with the required certifications, shall then be submitted to the board 
of county commissioners for its concurrence and approval. After such approval has 
been received the plan shall be submitted to the State Board of Education for the 
approval of said State Board and the plan shall not become effective until such 
approval is granted. Upon approval by the State Board of Education the plan of 
consolidation and merger shall become final and shall be deemed to have been 
made by authority of law and shall not be changed or amended except by an act 
of the General Assembly. The written plan of agreement shall be placed in the 
custody of the board of education operating and administering the public schools 
in the merged unit and a copy filed with the Secretary of State. 

The plan may be, but it is not required that it be submitted for the approval ot 
the voters of the geographic area affected in a referendum or election called for 
such purpose, and such elections or referendums if held shall be held under the 
provisions governing elections or referendums as set forth in G.S. 115-122, with 
authority of the board of county commissioners to have such election or referendum 
conducted by the board of elections of the county. 

Upon approval of the plan of consolidation or merger by the State Board of 
Education, or upon approval of the plan of consolidation or merger by the voters 
in a referendum or election called for such purpose, and as soon as a provisional or 
interim board of education of the merged unit, or a permanent board of education 
of the merged unit, enters in and upon the duties of the administration of the 
public schools of the consolidated or merged unit, then the former boards of educa- 
tion and all public officers of the former boards of education of the separate units 
thus merged shall stand abolished, and said separate boards of education or ad- 
ministrative units thus merged shall stand dissolved and shall cease to exist for 
any and all purposes. All consolidations and mergers of county and city boards of 
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education and of county and city administrative units heretofore agreed to and 
finally approved, and all consolidation or merger proceedings entered into prior 
to June 9, 1969 are hereby declared to be effective, legal and according to law 
notwithstanding any defect in the merger or consolidation proceedings and not- 
withstanding any dissolution of the separate boards of education and public officers 
of the former, separate school units. (1967, c. 643, s. 3; 1969, c. 742.) 


Local Modification. — Wilson: 1973, c. 
321. 

Editor’s Note. — The 1969 amendment 
rewrote subdivision (6) and added the last 
paragraph of the section. 

Opinions of Attorney General. — Mr. 


City School Board, 40 N.C.A.G. 221 (1969). 

Effect of Merger of County and City 
Unit on Supplemental Taxes in Effect in 
Each Unit.—See opinion of Attorney Gen- 
eral to Mr. Thomas A. Banks, Wake 
County Attorney, 40 N.C.A.G. 228 (1970). 


R.A. Collier, Sr., Attorney for Statesville 


§ 115-74.2. Merger of two or more adjoining county school adminis- 
trative units.—(a) Boards of education of contiguous counties or boards of edu- 
cation in a group of counties in which each county is contiguous with at least one 
other county in the group, and any city administrative unit located in counties to 
be merged, may merge school administrative units upon approval by the State 
Board of Education of a written plan for merger submitted by the boards of edu- 
cation involved and bearing the approval of the tax levying body for the school 
units. The plan shall be consistent with the General Statutes, shall contain pro- 
visions covering those items listed in G.S. 115-74.1 (providing for the merger of 
units in the same county), and shall contain any other provision deemed 
necessary or appropriate by the State Board of Education or the local boards of 
education for the merger of school units in two or more counties. 


(b) The plan of merger, including any arrangements for financing or taxing 
for the schools in the new administrative unit, may be, but is not required to be, 
submitted for the approval of the voters of the geographic area affected in a ref- 
erendum or election called for the purpose of approving these matters. Such 
elections or referendums, if held, shall be held under the provisions governing 
elections or referendums as set forth in G.S. 115-122. Each board of county com- 
missioners shall have authority to have such elections or referendums conducted 


by the board of elections of its county under the provisions set forth in G.S. 115- 
122. 


(c) If twenty percent (20%) of the qualified voters of a county to be merged, 
petition the board of county commissioners of their county for an election as to 
whether their county shall be included in the proposed merger, the board of 
county commissioners shall call an election on this question for its county under 
the provisions of G.S. 115-122. The petition must be submitted to the board of 
county commissioners within ten days following the public hearing required by 
G.S. 115-74.1 on the proposed plan of merger. The board of county commissioners 
shall have authority to have such an election conducted by the board of election of 
its county under the provisions set forth in G.S. 115-122. 


(d) Boards of education considering a merger of two or more counties may 
spend money necessary for studying and preparing for such a merger. (1969, c. 
828. ) 





§ 115-76. Consolidation of districts and discontinuance of schools. 
Concurrent Action by County and State attendance of 60 or more pupils. Dilday v. 


Boards of Education Required for Consol- 
idation. — Under subdivision (1) of this 
section concurrent action by the county 
board of education and the State Board of 
Education after the required public hear- 
ing is essential in order to consolidate any 
two high schools with an average daily 
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Beaufort County Bd. of Educ., 267 N.C. 
438, 148 S.E.2d 513, 149 S.E.2d 345 (1966). 

Section requires only that a public hear- 
ing be provided; it does not specify any 
particular form, location, or notice for such 
hearing. Lutz v. Board of Educ., 282 N.C. 
208, 192 S.E.2d 463 (1972). 


§ 115-77 


Discretion as to Location of School 
Vested in Board of Education.—Whether a 
change should be made in the location of 
the school, as well as the selection of the 
site for a new one, is vested in the sound 
discretion of the board of education. Its ac- 
tion cannot be restrained by the courts un- 
less there has been a violation of some pro- 
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vision of law or a manifest abuse of discre- 
tion. Lutz v. Board of Educ., 282 N.C. 208, 
192 S.E.2d 463 (1972). : 

Sufficient Compliance with Subdivision 
(1).—See Dilday v. Beaufort County Bd. 
of Educ., 267 N.C. 438, 148 S.E.2d 513. 149 
S.F.2d 345 (1966); Lutz v. Board of Educ., 
282 N.C. 208; 192 S.E.2d 463 (1972). 


§ 115-77. Enlarging tax districts and city units by permanently 
attaching contiguous property. — The county boards of education with the 
pile of the State Board of Education may transfer from nontax territory 
and attach permanently to local tax districts or to city administrative units, real 
property contiguous to said local tax districts or city administrative units, upon 
the written petition of the owners thereof and the taxpayers of the family or 
families living on such real property, and there shall be levied upon the property 
of each individual in the area so attached, including landowners and tenants, the 
same tax as is levied upon other property in said district or unit: Provided, that 
such transfer shall be subject to the approval of the board of education of such 
city unit or the committee of such tax district, as the case may be. Provided the 
petition must be signed by a majority of the persons who are the owners thereof 
and a majority of the taxpayers of the families living on such real property on 
the date the petition is filed with the county board of education. Provided 
further, that a person or corporation owning only an easement in real property 
shall not be considered an owner of said property within contemplation of this 
section; and provided further that no ptt of action or defense founded upon 
the invalidity of such transfer shall be asserted, nor shall the validity of such 
transfer be open to question in any court upon any ground whatever, except in 
an action or proceeding commenced within 60 days after the approval of such 
transfer is given by the State Board of Education. 

Any qualified voter residing in the area attached shall be permitted to vote 
in any election for members of the board of education having jurisdiction over 
the Hees aream1955;) C2.1372,-art. 8,.s; 4;.1959) ¢9578,'s2451971,'c. 672° 1973: 
ce. 1155. 

Editor’s Note.—The 1971 amendment in- 
serted “a majority of the” preceding “per- 
sons” and “a majority of” preceding “the 
taxpayers” in the second proviso. 


The 1973 amendment added the 
paragraph of the section. 


last 


SUBCHAPTER IV. REVENUE FOR THE PUBLIC SCHOOLS. 
ARTICLE. 
County and City Boards of Education and Budgets. 


§ 115-78. Objects of expenditure for operation of public schools. 
(b) The current expense fund shall include: 


(1) General Control—Salaries and travel of superintendent, assistant super- 
intendent, business manager, and attendance counselor; salaries of 
clerical assistants, property costs clerks, and the treasurer, including 
cost of his bond; per diem and travel of board of education; office ex- 
penses, cost of audit, elections and attorneys’ fees and other necessary 
expenses of general control. 

(2) Instructional Service—Salaries of elementary and high school teachers 
and principals; salaries, travel, and office expense of supervisors; 
salaries and travel of teachers of vocational education including agri- 
culture, home economics, trades and industries and distributive edu- 
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cation; clerical and travel expenses of principals; commencement ex- 
penses ; and instructional supplies. 


(3) Operation of Plant—Wages of janitors, cost of fuel, water, light, power, 
janitors’ supplies, and telephones in school buildings. 


(4) Maintenance of Plant—Cost of repairs to buildings and grounds, includ- 
ing salary of the superintendent of grounds, and teacherages; repairs 
and replacements of furniture and instructional apparatus, and repairs 
and replacements of heating, electrical and plumbing equipment. 

(5) Fixed Charges.—Cost of rents, insurance on buildings and equipment, 
workmen’s compensation, compensation to injured employees, pay- 
ment for injuries to school children, retirement paid to the State and 
paid to employees, and tort claims. 

(6) Auxiliary Agencies.—Cost of transportation, including wages of drivers, 
gas, oil and grease; gas storage and equipment; salaries of mechanics, 
repair parts and batteries; tires and tubes; insurance, license and title 
fees; garage equipment, contract transportation, major replacements 
of chassis and bodies, and bus travel of principals; cost of operation 
and maintenance of school libraries; replacement and rental of text- 
books including salaries of clerical assistants; health, including clinics 
and recreation; costs of interscholastic, intrascholastic or intramural 
athletic or physical education programs; aid to indigent pupils; night 
schools; summer schools; adult education; lunchrooms; veterans’ 
training ; and interest on temporary loans. 

(7) Special program for hearing-impaired children at the preschool age level 
and for school-age children who are hard of hearing, includes cost of 
purchasing instructional apparatus and equipment, salaries for trained 
instructors and teachers. 


(c) The capital outlay fund shall provide for the purchase of sites and the 
erection of all school buildings properly belonging to school plants; improvement 
of new school grounds; alteration and addition to buildings; purchase of fields, 
bleachers, and other structures for interscholastic, intrascholastic or intramural 
athletic or physical education programs; purchase of furniture, equipment, trucks, 
automobiles, school buses, and other necessary items for the operation and adminis- 
tration of the public schools in the following divisions: 


(1) New Buildings and Grounds.—Estimated total cost of new buildings 
including grounds, heating, plumbing and electrical equipment, fur- 
niture and instructional apparatus, architect and engineering fees, and 
other costs; provided, the estimated cost of the site shall be included 
in the total estimated cost of the building but not as a separate item: 
provided further, that no contract for the purchase of the site shall 
be executed nor any funds expended therefor without the approval 
of the board of county commissioners as to the amount to be spent 
for the site; and in case of a disagreement between a board of educa- 
tion and a board of county commissioners as to the amount to be 
spent for the site, the procedure provided in G.S. 115-87 shall, insofar 
as the same may be applicable, be used to settle the disagreement. 

(2) Old Buildings and Grounds.—Cost of additional sites and improvement 
of grounds, alterations and additions to existing buildings, installing 
new heating, electrical or plumbing systems, and adding additional 
furniture and instructional apparatus. 

(3) Auxiliary Agencies—Cost of new library and textbooks, new school 
buses operated for first time as an addition to fleet, activity buses, 
garage building and equipment, new and additional equipment for the 
superintendent’s office. and interest on temporary loans for capital 
outlay fund. 
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(f) Funds for the purchase of insurance to protect school board members and 
school administrators from liability incurred in the exercise of duties within the 
scope of their authority may be included in the school budget when authorized 
by the General Assembly, the State Board of Education or county or city boards 
of education when funds for the same are made available. (1955, c. 1872, art. 
DSe ll 95 (2) C. 22081 Jou Ceoross. 0,-0; 1963;c. 12237 s.'3;°1969, c. 1166, si 


251973; CA 796)/88; 12:62 12093} 

Editor’s Note.— 

The 1969 amendment added subdivision 
(7) of subsection (b). 

The first 1973 amendment inserted “costs of 
interscholastic, intrascholastic or intramural 
athletic or physical education programs” in 
subdivision (6) of subsection (b) and rewrote the 
introductory paragraph of subsection (c). 

The second 1973 amendment 
subsection (f). 

As the rest of the section was not changed by 
the amendments, only subsections (b), (c) and 
(f) are set out. 


Purchase of Athletic Equipment with 


added 


Tax Funds Authorized. — See opinion of 
Attorney General to Mr. Arthur S. Alford, 
4 2eN CLA: GSaog: (1973 

Purchase of Accident Insurance by 
Board of Education.—See opinion of At- 
torney General to Mr. W.F. Womble, 41 
we Corks Ged 51) 101974). 

Applied in Yoder v. Board of Comm’rs, 
oan DD ile gelio men.co eo  £19FOR 
Greenville City Bd. of Educ. v. Evans, 21 N.C. 
App. 493, 204 S.E.2d 899 (1974). 

Cited in United States v. Halifax County 
Bd. of Educ., 314 F. Supp. 65 (E.D.N.C. 
1970). 


§ 115-79. Objects of expenditure included in State budget.—The ap- 
propriation of State funds, as provided by law, shall be used for meeting tne cost 
of the operation of the public schools as determined by the State Board of Edu-— 
cation, for the following items or for any other item for which State appropriations 


are authorized. 
(1) General control: 


. Office expenses. 


moanoe 


va 


(2) Instructional service: 


. Salary of superintendent. 
. Travel of superintendent. 
Salaries of clerical assistants. 
. Salaries of property and cost clerks. 


Per diem and travel of county board of education. 
. Salaries of attendance counselors. 


a. Salaries of elementary and high school teachers. 
b. Salaries of elementary and high school principals. 


c. Salaries of supervisors. 
d. Instructional supplies. 


(3) Operation of plant: 


a. Wages of janitors. 
b. Fuel. 


c. Water, light, and power. 


d. Janitor’s supplies. 
e. Telephones. 


(4) Fixed charges, compensation : 
a. School employees. 


b. Injuries to school pupils. 


c. Tort claims. 
(5) Auxiliary agencies: 


a. Transportation of pupils: 


1. Wages of bus drivers. 
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2. Gas, oil and grease. 

3. Gas storage equipment. 

4. Salaries of mechanics. 

5. Repair parts and batteries. 

6. Tires and tubes. 

7. License and title fees. 

8. Garage equipment. 

9. Contract transportation. 
10. Major replacements of chassis and bodies. 
11. Principals’ bus travel. 


b. Libraries: Supplies, repairs and replacements. 
c. Child health program. 
d. Hearing-impaired program. 


In making provision from State funds, the State Board of Education shall ef- 
fect all economies possible in providing for all objects and items of expenditure 
except items of salary, and after such economies in all nonsalary items, the Board 
shall have authority to increase or decrease on a uniform percentage basis, the 
salary schedule of all personnel employed in order that the appropriation of State 
funds for the public schools may insure their operation for the full length of the 
term. Nothing in this chapter shall prevent the use of State monies for supporting 
or financing school programs conducted in the summer if approved by the State 
Board or Mducation. (1955, Cr lo/7e, att, 9, sez) 1905, Cc. 1223) S.4-°1969) cor. 
Be eet OO, Sen Cera] Oe Seo) 


Editor’s Note.— The third 1969 amendment added “or 
The first 1969 amendment added the last for any other item for which State appro- 
sentence. priations are authorized” at the end of the 


The second 1969 amendment added para- opening paragraph. 
graph d of subdivision (5). 


§ 115-80. Rules for preparation of school budgets.—(a) County-Wide 
Current Expense Fund Budget.—County and city boards of education shall file 
with the appropriate tax levying authorities on or before the fifteenth day of June, 
on forms provided by the State Board of Education, all budgets requesting funds 
to operate the public schools, whether such funds are to be provided by the State 
or from local sources. There shall be no funds allotted for providing instruction 
to pupils for a term of more than one hundred eighty days either from State or 
local sources. 


The county-wide current expense fund shall include all funds for current ex- 
penses levied by the board of county commissioners in any county to cover items 
for current expense purposes, and also all fines, forfeitures, penalties, poll and 
dog taxes, nontax funds, or any other funds, to be expended in the current expense 
budget and funds for vocational subjects, except those funds appropriated for such 
unit in the State budget. 

In the preparation of the several school budgets, it shall be the first duty ot 
county and city boards of education and the board of county commissioners to 
provide adequate funds for the items of expenditure included under maintenance 
of plant and the items under fixed charges not provided from State funds in order 
to protect and preserve the investment of the administrative units in the school 
plants. 

When funds accruing by law to the board of education are not sufficient to re- 
pair, maintain and insure properly the school plants of an administrative unit, 
it shall be the duty of the board of county commissioners in which such unit ts 
located to supplement these funds by a tax levy and said board is so directed and 
authorized. 
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In the event that county and city boards of education can by economy in man- 
agement properly maintain, for use at all times, the school plants for a less amount 
than is placed to the credit of the school fund by law, it shall be in the discretion of 
such board of education with the approval of the board of county commissioners 
to use such excess to supplement any item of expenditure in its current expense 
fund. 

Notwithstanding any other provisions of this chapter, when necessity is shown 
by county and city boards of education, or peculiar local conditions demand, for 
adding or supplementing items of expenditure in the current expense fund. in. 
cluding additional personnel and/or supplements to the salaries of personnel, the 
board of county commissioners may approve or disapprove, in part or in whole 
any Such proposed and requested expenditure. For those items it approves, the 
board of county commissioners shall make a sufficient tax levy to provide the 
funds: Provided, that nothing in this chapter shall prevent the use of federal o1 
privately donated funds which may be made available for the operation of the 
public schools under such regulations as the State Board of Education may pre- 


scribe. 
(1967, c. 1263.) 


Editor’s Note.— 

The 1967 amendment rewrote the last 
paragraph in subsection (a). 

As the rest «of the section was not af- 
fected by the aniendment, it is not set out. 

Constitutionality— Subsection (a) of this 
section is a valid exercise of legislative 
authority. Harris v. Board of Comm’rs, 274 
N.C. 343, 163 S.E.2d 387 (1968). 

The last paragraph of subsection (a) of 
this section is authorized by N.C. Const., 
Art. IX, § 2. Harris v. Board of Comm’rs, 
1 N.C. App. 258, 161 S.E.2d 213 (1968). 

Delegation of Authority—Under sub- 
section (a) of this section a county op- 
erates under a delegation of authority from 
the General Assembly to carry out a func- 
tio imposed upon the General Assembly 
Deen GG aeConstueArts tly. ores) Harris vv. 
Board of Comm’rs, 1 N.C. App. 258, 161 
S.E.2d 213 (1968). 

Additional Tax to Supplement Teachers’ 
Salaries.—In levying an additional tax for 
the purpose of supplementing teachers’ 
salaries pursuant to subsection (a) of this 
section, the board of county commissioners 
acts aS an agency of the State under a 
delegation of authority from the General 
Assembly to carry out the duty imposed 
upon: ity by” N-Gw Consterare ctx so) to 
maintain a system of public schools. Harris 
v. Board of Comm’rs, 1 N.C. App. 258, 161 
S.E.2d 213 (1968). 

This section in no way prohibits the 
county commissioners, upcn a proper find- 
ing of necessity, from levying an additional 
tax to supplement the current expense 


fund for the purpose of supplementing 
teachers’ salaries, if they are otherwise 
authorized to do so. Harris v. Board of 
Comm’rs, 1-N.C. App. 258, 161 S.E.2d 
213 (1968). 

County May Levy Tax to Supplement 
Teachers’ Salaries without Approval of 
Electorate.—Subsection (a) of this section 
authorizes a board of county commissioners 
to levy a tax on property to supplement 
teachers’ salaries without approval of the 
electorate. Yoder v. Board of Comm’rs, 7 
N.C. App. 712, 173 S.E.2d 529 (1970). 

Authority as to Capital Outlay Budget 
and as to Current Expense Budget Is the 
Same.—The statutory authority of a board 
of county commissioners applicable to the 
establishment of and levying a tax for a 
capital outlay budget under subsection (c) 
of this section is the same as that applicable 
to the county-wide current expense fund 
budget for schools under subsection (a) of 
this section. Yoder v. Board of Comm’rs, 7 
N.C. App. 712, 173 Sit.2a 529° (1970). 

Tax for County School Capital Reserve 
Fund.—Since the county school capital re- 
serve fund is authorized to be contained in the 
capital outlay budget, the statutory authority 
of a board of county commissioners applicable 
to the establishment of and levying a tax for a 
county school capital reserve fund is thus the 
same as that applicable to the county-wide 
current expense fund budget under subsec- 
tion (a) of this section. Yoder v. Board of 
Comm'rs, 7 N.C. App. 712, 178 .S,Hi2a 
529 (1970). 


§§ 115-80.1 to 115-80.5: Repealed by Session Laws 1971, c. 780, s. 7, 


effective July 1, 1973. 

Cross Reference. — See the note catch- 
lined “Revision of Chapter” following the 
analysis to Chapter 159. 
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§ 115-85. Fidelity bonds. — The State Board of Education shall, in its 
discretion, determine what State and local employees shall be required to give 
bonds for the protection of State school funds and for the faithful discharge of 
their duties as to such funds; and, in cases in which bonds are required, the 


State Board of Education is authorized to place the same and pay the premiums 
thereon. 


Boards of education in each county and city administrative unit shall cause all 
persons authorized to draw or approve school checks or vouchers drawn on school 
funds, whether county, district, or special, and all persons who, as employees of 
such administrative units, are authorized or permitted to receive any school funds 
from whatever source, and all persons responsible for, or authorized to handle 
school property, to be bonded annually for the faithful discharge of their duties as 
to such school funds in such an amount as in the discretion of said county and 
city boards of education, with the approval of the board of county commissioners, 
shall be deemed sufficient for the protection of said school funds or property with 
surety by some surety company authorized to do business in the State of North 
Carolina. The amount deemed necessary to cover the cost of such surety bond shall 
be included as an item in the current expense funds of the school budget of each 
school administrative unit and shall be paid from the funds provided therein; 
but nothing in this section shall prevent the governing authorities of the respective 
administrative units from prorating the cost of such bond between the funds pro- 
Rected: 3.995. .c.313/2earts9 15.8 219597 co 573s wil 9/1) cel0957) 

Editor’s Note. — The 1971 amendment of the board of county commissioners” in 
inserted “annually” and “with the approval the first sentence of the second paragraph. 


§ 115-87. Procedure in cases of disagreement or refusal of tax 
levying authorities to levy taxes.—In the event of a disagreement between 
the county or city boards of education and the tax levying authorities as to 
the amount of the current expense fund, the capital outlay fund, and the debt 
service fund, or any item of either fund, the chairman of the county or city board 
of education and the presiding officer of the tax levying authorities shall arrange 
for a joint meeting of said boards within one week of the disagreement. At 
such joint meeting, the budget or budgets over which there is disagreement shall 
be gone over carefully and judiciously item by item. If agreement cannot be 
reached in this manner, the board of education whose budget is in question 
and the tax levying authorities shall each have one vote on the question of the 
adoption of these amounts in the budget. A majority of the members of each 
board shall cast the vote for each board. 


In the event of a tie, the clerk of the superior court shall act as arbitrator 
upon the issues arising between such boards and he shall render his decision there- 
on within five days, but either the board of education or the tax levying authorities 
shall have the right to appeal to the superior court within ten days from the date 
of the decision of the clerk of the superior court, and it shall be the duty of the 
judge hearing the case on appeal to find the facts as to the amount of the cur- 
rent expense fund, the capital outlay fund, and the debt service fund, which find- 
ings shall be conclusive and he shall give judgment requiring the tax levying au- 
thorities to levy the tax which will provide the amount of the current expense 
fund, the capital outlay fund, and the debt service fund, which he finds necessary 
to maintain the schools in the administrative unit. In case of an appeal to the 
appellate division which would result in a delay beyond a reasonable limit for levy- 
ing the taxes for the year, the judge shall order the tax levying authorities to 
levy for the ensuing year a rate sufficient to pay the debt service fund, and to 
produce, together with what may be received from the nine months’ school fund 
and from other sources, an amount for the current expense fund and the pro- 
rated part of capital outlay fund equal to the amount of these funds for the previous 
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year. Also, in case of an appeal, all papers and records relating to the case shall! 
be considered a part of the record for consideration by the court. 

The tax levying authorities shall forthwith levy the taxes according to the 
judgment rendered and upon refusal to do so, the members of said authority 
shall be in contempt and may be punished accordingly. (1955, c. 1372, art. 9, 
s. 10; 1969, c. 44, s. 71.) 


Editor’s Note.—The 1969 amendment preme Court” near the beginning of the 
substituted “appellate division” for “Su- second sentence of the second paragraph. 


§ 115-88. Jury trial as to amount needed to maintain schools.—The 
tax levying authorities or boards of education shall have the right to have the 
issues tried by a jury, as to the amount of the current expense fund and the capital 
outlay fund, which jury trial shall be set at the first succeeding session of the 
superior court, and shall have precedence over all other business of the court. 
Provided, that if the judge holding the court shall certify to the Chief Justice 
of the Supreme Court, either before or during such session, that on account of the 
accumulation of other business, the public interest will be best served by not 
trying such action at said session, the Chief Justice shall immediately call a special 
session of the superior court for said county, to convene as early as possible, and 
assign a judge of the superior court or an emergency judge to hold the same, 
and the said action shall be tried at such session. There shall be submitted to the 
jury for its determination the issue as to what amount is needed to maintain the 
schools, and they shall take into consideration the amount needed and the amount 
available from all sources as provided by law. The final judgment rendered in 
such action shall be conclusive, and the tax levying authorities shall forthwith 
levy taxes in accordance with such judgment; otherwise those who refuse so to 
do shall be in contempt, and may be punishable accordingly: Provided, that in 
case of a mistrial or an appeal to the appellate division which would result in a 
delay beyond a reasonable limit for levying the taxes for the year, the judge shall 
order the tax levying authorities to levy for the ensuing year a rate sufficient to 
pay the debt service fund, and to produce, together with what may be received 
from the State public school fund and from other sources, an amount for the 
current expense fund equal.to the amount of this fund for the previous year. 
(1055S Mcralovew art. oes. .11* 1969e 445 s°722) 

Editor’s Note.—The 1969 amendment _ stituted “appellate division” for “Supreme 
substituted “session” for “term” through- Court’ in the last proviso. 
out the first and second sentences and sub- 


ARTICLE 10. 


The Treasurer; His Powers, Duties and Responsibilities in Disbursing 
School Funds. 


§ 115-91. Treasurer of school funds. 


Local Modification.—Guilford: 1973, c. 
336. 


§ 115-98. Fines, forfeitures and penalties.—It shall be the duty of 
every public officer, including clerks of the several courts and all magistrates, 
as well as all others in any way related or connected with the assessing, col- 
lecting and handling of any of those funds mentioned in the Constitution, Article 
IX, § 7, which shall belong to and remain in the several counties and which 
al be faithfully appropriated for establishing and maintaining the free public 
schools: 


(1) To keep in a proper record book supplied by the county an itemized, de- 
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tailed statement of the respective amounts received by him in the way 
of fines, penalties, amercements and forfeitures. 

(2) To account for and pay to the county treasurer all of said funds received 
by him within 30 days after the receipt thereof, to the end that all 
of said funds may be faithfully appropriated by the county board of 
education for the purposes mentioned in the Constitution. 

(3) To enter immediately upon the docket or record book all of said funds 
which are assessed, and which shall not be remitted except for good 
and sufficient reasons, which reasons shall be stated on the docket and 
at all times be open to public inspection. 

(4) Any officer, including magistrates, violating any of the provisions of this 
section, shall be guilty of a misdemeanor and upon conviction shall 
be punished by fine or imprisonment at the discretion of the court. 
(19oSacal372s arte lOyse8 91 971-c1 7040868) On) 

Editor’s Note. — The 1971 amendment, peace” and “§ 7” for “§ 5” in the opening 
effective July 1, 1971, substituted “and all paragraph and “magistrates” for “justices 
magistrates” for “and all justices of the of the peace” in subdivision (4). 


§ 115-99: Repealed by Session Laws 1969, c. 1190, s. 53, effective January 
P1971: 


§ 115-100. Miscellaneous funds.—It shall be the duty of the county su- 
perintendent of schools at least once a year and as directed by the county board 
of education to examine the records of the county to see that the proceeds from 
the poll taxes and the dog taxes where applicable are correctly accounted for 
to the school fund each year; he shall likewise examine the records of the several 
courts of the county, including magistrates, and their reports filed with the clerk 
of the superior court, to see that all fines, forfeitures, and penalties, and any 
other special funds accruing to the county school fund are correctly and promptly 
accounted for to the school fund; and if the superintendent shall find that any 
such taxes or fines are not correctly and promptly accounted for to the school 
fund, it shall be the duty of the superintendent to make a prompt report thereof 
to the solicitor of the superior court in the district. 

It shall be unlawful for any of the proceeds of fines, forfeitures, penalties and 
other funds accruing to the public school fund to be used for other than school 
purposes, and the official responsible for any diversion of such funds to other 
purposes shall be guilty of a misdemeanor and, upon conviction, shall be pun- 
ishable by fine or imprisonment, in the discretion of the court. The clear pro- 
ceeds of such funds shall be accounted for by the officers collecting the same, and 
no deductions shall be made therefrom for fees or commissions. Any court officer, 
including magistrates, who shall wilfully fail or refuse to account for all such 
funds coming into the hands of such officer, shall upon conviction thereof, be 
guilty of a felony and punished as provided by law in cases of embezzlement. 
meo5ec, 1372, art, 10,6. 10-1971. 204, s..10,) 

Editor’s Note. — The 1971 amendment, middle of the first paragraph and in the 
effective July 1, 1971, substituted “magis- last sentence of the second paragraph. 
trates” for “justices of the peace” near the 


ARTICLE 11. 
Loans from State Literary Fund. 


§ 115-101. Loans by State Board from State Literary Fund.—The 
State Literary Fund includes all funds derived from the sources enumerated in 
Sec. 6, Article IX, of the Constitution, and all funds that may be hereafter so de- 
rived, together with any interest that may accrue thereon. This Fund shall be 
separate and distinct from other funds of the State. 
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The State Board of Education, under such rules and regulations as it may deem 
advisable, not inconsistent with the provisions of this Article, may make loans 
from the State Literary Fund to the counties for the use of county and city boards 
of education under such rules and regulations as it may adopt and according to 
law for the purpose of aiding in the erection and equipment of school plants, main- 
tenance buildings and transportation garages. No warrant for the expenditure 
of money for such purposes shall be issued except upon the order of the State 
Superintendent of Public Instruction with the approval of the State Board of 
PouCatOonm Ls ioGu lo) cemkemeece tl  1O/ lec, 704-5, 11 scm 1096.) 


Editor’s Note.— The second 1971 amendment added 

The first 1971 amendment, effective ‘‘maintenance buildings and transportation 
July 1, 1971, substituted “Sec. 6” for “§ 4’ garages’ at the end of the first sentence of 
in the first paragraph. the second paragraph. 


§ 115-102. Terms of loans.—Loans made under the provisions of this 
Article shall be payable in 10 installments, shall bear interest at a uniform rate 
determined by the State Board of Education not to exceed six per centum (6%), 
payable annually, and shall be evidenced by the note of the county, executed by 
the chairman, the clerk of the board of county commissioners, and the chairman 
and secretary of the county or city board of education, and deposited with the 
State Treasurer. The first installment of such loan, together with the interest 
on the whole amount then due, shall be paid by the county or city board on the 
tenth day of February after the tenth day of August subsequent to the making of 
such loan, and the remaining installments, together with the interest, shall be 
paid on the tenth day of February of each subsequent year until all shall have 
beengpaide G1999;70., 1372, ‘artacll, so 25/1971) c.»1094)) 

Editor’s Note. — The 1971 amendment ‘four per centum (4%)” in the first sen- 
substituted “six per centum (6%)” for tence. 


§ 115-107. Validating certain funding and refunding notes of coun. 
ties.—The notes of any county held by the State Board of Education which were 
heretofore issued in exchange for and for the purpose of refunding and retiring 
notes evidencing loans made from the State Literary Fund pursuant to Article 
twenty-four of Chapter one hundred and thirty-six of the Public Laws of one 
thousand nine hundred and twenty-three, or from special building funds pursuant 
to either Chapter one hundred and forty-seven of the Public Laws of one thousand 
nine hundred and twenty-one, or Article twenty-five of Chapter one hundred and 
thirty-six of the Public Laws of one thousand nine hundred and twenty-three, or 
Chapter two hundred and one of the Public Laws of one thousand nine hundred 
and twenty-five, or Chapter one hundred and ninety-nine of the Public Laws of 
one thousand nine hundred and twenty-seven, are hereby declared to be valid exist- 
ing indebtedness of said county incurred by said county for the maintenance of 
the school term as required by the Constitution of North Carolina, notwithstanding 
any lack of authority for the issuance of said notes or error or omission or irreg- 
ularity in the acts done or proceedings taken to provide for their issuance, and said 
notes held by the State Board of Education are hereby authorized to be refunded 
with bonds issued pursuant to the County Finance Act, being Chapter eighty-one 
of the Public Laws of one thousand nine hundred and twenty-seven, as amended. 
(DOD Gs LO/ceeltlds Aer opines tes, ie.) 

Editor’s Note. — The 1971 amendment, preceding “school term as required by the 
effective July 1, 1971, deleted ‘“‘six-months’ ” Constitution” near the end of the section. 
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SUBCHAPTER V. SPECIAL LOCAL TAX ELECTIONS FOR 
SCHOOL PURPOSES: 


ARTICLE 14. 


School Areas Authorized to Vote Local Taxes. 


§ 115-116. Purposes for which elections may be called. 


(h) To Annex or Consolidate Areas or Districts from Contiguous Counties 
and to Provide a Supplemental School Tax in Such Annexed Areas or Con- 
solidated Districts——An election may be called in any district or districts or other 
school area or areas, from contiguous counties, as to whether the district or dis- 
tricts, in one county shall be enlarged by annexing or consolidating therewith 
any adjoining district or districts, or other school area or areas from an adjoin- 
ing county, and if a special or supplemental school tax is levied and collected in 
the district or districts of the county to which the territory is to be annexed or 
consolidated, whether upon such annexation or consolidation there shall be levied 
and collected in the territory to be annexed or consolidated the same special or 
supplemental tax for schools as is levied and collected in the district or districts 
in the other county. If such election carries, the said special or supplemental tax 
shall be levied and collected by the county wherein such territory lies and re- 
mitted to the county school fund of the county already levying and collecting such 
special or supplemental tax; provided, that notwithstanding the provisions of G.S. 
115-122.1, if the notice of election clearly so states, and the election shall be 
held prior to August 1, the annexation or consolidation shall be effective and the 
tax so authorized shall be levied and collected beginning with the fiscal year com- 
mencing July 1 next preceding such election. (1955, c. 1372, art. 14, s. 1; 1957, 
© 10664. 1271,-s, 1210598) 573 r5).9196 le ie804: sh 2G 1019S sa1 5) 





Editor’s Note.—Subsection (h) is set out 
to correct the reference to § 115-122.1 in 
the proviso at the end of the subsection. 

As the other subsections were not af- 
fected, they are not set out. 

The clear intent of this article is to 
provide a method by which the county 
commissioners may be compelled to call 
an election to obtain a tax levy or for 


other purposes. Harris v. Board of 
Comm’rs, 1 N.C. App. 258, 161 S.E.2d 
213 (1968). 


Additional Tax to Supplement Teachers’ 
Salaries.—-In levying an additional tax for 
the purpose of supplementing teachers’ 
salaries pursuant to § 115-80 (a), the 
board of county commissioners acts as 
an agency of the State under a delegation 


of authority from the General Assembly 
to carry out the duty imposed upon it by 
Nec wConst. Are CAM se, tonmaintait a 
system of public schools. Harris v. Board 
Grewoniitrse | WNC. CAPD. .2o5r LO) Oo. e.cd 
913 (1968). 

None of the statutes in this article 
would prohibit the county commissioners, 
upon a proper finding of necessity, from 
levying an additional tax to supplement 
the current expense fund for the purpose 
of supplementing teachers’ salaries, if the 
county commissioners are otherwise au- 


thorized to do “so. Harris v. Board of 
CGommirsy ty N-G:v Apps ehsriGre Seed 
213 (1968). 


Cited in Harris v. Board of Comm’rs, 
274 N.C. 343, 163 S.E.2d 387 (1968). 


§ 115-117. Maximum rate and frequency of elections. 


Local Modification. — City of Lumberton: 
1973, c. 1030. 


§ 115-121. Action of board of county commissioners or governing 


body of municipality. 
Opinions of Attorney General. — Mr. 
Robert L. Edwards, Superintendent, Mad- 
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ison County Public Schools, 40 N.C.A.G. 
203 (1969). 


§ 115-122.1 GENERAL STATUTES OF NORTH CAROLINA § 115-128 
§ 115-122.1. Effective date; levy of taxes. 
Opinions of Attorney General. — Mr. 

Rom B. Parker, Halifax County Attorney, 

40 N.C.A.G. 265 (1969). 


115-124. Levy and collection of taxes. 
Cited in Harris v. Board of Comm’rs, 
274 N.C. 343, 163 S.E.2d 387 (1968). 


SUBGIAR ERS VI. SCHOOL PROPERTY. 


ARTICLE 15. 


School Sites and Property. 


§ 115-125. Acquisition of sites.—County and city boards of education may 
acquire suitable sites for schoolhouses or other school facilities either within or 
without the administrative unit; but no school may be operated by an administra- 
tive unit outside its own boundaries, although other school facilities such as re- 
pair shops, may be operated outside the boundaries of the administrative unit. 
Whenever any such board is unable to acquire or enlarge a suitable site or right- 
of-way for a school, school building, school bus garage or for a parking area or 
access road suitable for school buses or for other school facilities by gift or pur- 
chase, condemnation proceedings to acquire same may be instituted by such board 
under the provisions of Article 2, Chapter 40 of the General Statutes, and the 
determination of the county or city board of education of the land necessary for 
such purposes shall be conclusive; provided that not more than a total of 50 acres 
shall be acquired by condemnation for any one site for a schoolhouse or other 
Scnoginaciitvads maroresaid.) (1950, CrlgooeCy lose, altenlo,eS. Liwl9S/7> CoOsam 


1969, c. 516; 1971, c. 290.) 


Editor's Note. — The 1969 amendment 
substituted “fifty (50) acres” for “thirty 
(30) acres” in the proviso at the end of the 
section. It also eliminated a former second 
proviso, applicable to any school adminis- 
trative unit located within a county having 
a population of 150,000 or more. 


The 1971 amendment inserted “or right- 
of-way” and “or access road suitable” in 
the second sentence. 

For an article urging revision and recod- 


ification of North Carolina’s eminent do- 
main laws, see 45 N.C.L. Rev. 587 (1967). 
Opinions of Attorney General. — Mr. 


W. Earl Britt, Attorney for Fairmont 
BoardivofeEducation,, 40 oN .C.A.Gua.eie 
(1969). 


Applied in Hobbs v. County of Moore, 
267 N.C. 665, 149 S.E.2d 1 (1966). 


Cited in Redevelopment Comm’n v. 
Grimes) wie’ tw N. Con Otte dioe okeed poe 
(1971): 


§ 115-126. Sale, exchange or lease of school property; easements 


and rights-of-way. 

Local Modification.—City of Asheboro, 
as to subsection (e): 1969, c. 233. 

Cross Reference.—As to sale, lease, ex- 
change and joint use of governmental 
property by State and local governmental 
units, see § 160A-274. 


Cited in Duplin County Bd. of Educ. v. 
Carr, 15 N.C. App. 690, 190 $.E.2d 653 
(1972). 


§ 115-128. Vehicles owned by boards of education exempt from 


taxation; registration. 


Local Modification.—City of Greensboro: 
1969, c. 973. 
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§ 115-129. Provisions for school buildings and equipment.—lIt shall 
be the duty of the boards of education of the several administrative school units 
of the State to make provisions for the nine months’ school term by providing 
adequate school buildings equipped with suitable school furniture and apparatus. 
The needs and the cost of such buildings, equipment, and apparatus, shall be pre- 
sented each year when the school budget is submitted to the respective tax levying 
authorities. The boards of commissioners shall be given a reasonable time to 
provide the funds which they, upon investigation, shall find to be necessary for 
providing their respective units with buildings suitably equipped, and it shall 
be the duty of the several boards of county commissioners to provide funds for 
the same. 

Upon determination by a county or city board of education that the existing 
permanent school building does not have sufficient classrooms to house the pupil 
enrollment anticipated for such school, then such city or county board of education 
is authorized to acquire and utilize as temporary classrooms for the operation of 
such school, relocatable or mobile classroom units, which units and method of use 
shall meet the approval of the School Planning Division of the State Board of 
Education, and which units shall comply with all applicable requirements of the 
North Carolina State Building Code and of the local building and electrical codes 
applicable to the area in which such school is located. The acquisition and installa- 
tion of such units shall be subject in all respects to the provisions of chapter 143 
of the General Statutes. The provisions of chapter 87, article 1, of the General 
Statutes, shall not apply to persons, firms or corporations engaged in the sale or 
furnishing to county and city boards of education and the delivery and installation 
upon school sites of classroom trailers as a single building unit or of relocatable or 
mobile classrooms delivered in less than four units or sections. (1955, c. 1372, art. 
I 5 Ms eel OU CaLOrs.1 Sal: 


Editor’s Note. — The 1969 amendment 
added the second paragraph. 

Session Laws 1969, c. 1022, s. 2, provides: 
“This act shall be retroactive in its appli- 
cation and shall apply to all proceedings 
where offers have been submitted and bids 
have been obtained and to all contracts for 
the acquisition of such relocatable, tempo- 
rary, mobile classrooms whether same have 
been delivered or not.” 

Board of Education Presents Needs to 
Commissioners.—Fach year the board of 
education surveys the needs of its school 
system with reference to buildings and 
equipment. By resolution it presents these 
needs, together with their costs, to the 
commissioners, who are given a reasonable 
time to provide the funds which they, upon 
investigation, shall find to be necessary 
for providing their respective units with 
buildings suitably equipped. Dilday  v. 
Beaufort County Bd. of Educ., 267 N.C. 
438, 148 S.E.2d 513, 149 S.E.2d 345 (1966). 

Courts Cannot Interfere with Discretion 
of Board of Education Unless Abused.— 
The board of education determines, in the 
first instance, what buildings require re- 
pairs, remodeling, or enlarging; whether 
new schoolhouses are needed; and if so, 
where they shall be located. Such decisions 
are vested in the sound discretion of the 


board of education, and its actions with ref- 
erence thereto cannot be restrained by the 
courts absent a manifest abuse of discre- 
tion or a disregard of law. Dilday v. Beau- 
fort County Bd. of Educ., 267 N.C. 438, 148 
S.E.2d 513, 149 S.E.2d 345 (1966). 

Commissioners to Determine, etc.— 

It is the board of commissioners which 
is charged with the duty of determining 
what expenditures shall be made for the 
erection, repairs, and equipment of school 
buildings in the county. Dilday v. Beaufort 
County Bd. of Educ., 267 N.C. 438, 148 
S.E.2d 513, 149 S.E.2d 345 (1966). 

But They Cannot Interfere, etc.— 

The commissioners’ control over the ex- 
penditure of funds for the erection, repair. 
and equipment of school buildings does not 
interfere with the exclusive control of the 
schools which is vested in the county board 
of education or in the trustees of adminis- 
trative units. Having determined what ex- 
penditures are necessary and possible, and 
having provided the funds, the jurisdiction 
of the commissioners ends. The authority 
to execute the plans is in the board of ed- 
ucation. Dilday v. Beaufort County Bd. of 
Educ., 267 N.C. 438, 148 S.E.2d 513, 149 
S.E.2d 345 (1966). 

Applied in Lutz v. Board of Educ., 282 
N.C. 208, 192 S.E.2d 463 (1972). 
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§ 115-131. Board cannot erect or repair building unless site is 
owned by board. 

Local Modification. — Hoke, Robeson, Frederick K. Walter, Assistant Superin- 
Scotland and Tyrrell: 1971, c. 1228; 1973, tendent, Alamance County Public Schools, 
c. 339. 40 N.C.A.G. 232 (1969). 

Opinions of Attorney General. — Mr. 


§ 115-132. Duty of board to provide equipment for school build- 
ings.—It shall be the duty of county and city boards of education and tax-levying 
authorities to provide suitable supplies for the school buildings under their juris- 
diction. These shall include, in addition to the necessary instructional supplies, 
proper window shades, blackboards, reference books, library equipment, maps, 
and equipment for teaching the sciences. 

Likewise, it shall be the duty of said boards of education and boards of county 
commissioners to provide every school with a good supply of water, approved 
by the Department of Human Resources, and where such school cannot be con- 
nected to water-carried sewerage facilities, there shall be provided sanitary privies 
for the boys and for the girls according to specifications of the Commission for 
Health Services. Such water supply and sanitary privies shall be considered an 
essential and necessary part of the equipment of each public school and may be 
paid for in the same manner as desks and other essential equipment of the school 
are paid for. (1955, c. 1372, art. 15, s. 8; 1973, c. 476, s. 128.) 

Editor’s Note—The 1973 amendment, “Commission for Health Services” for 
effective July 1, 1973, substituted “Depart- “State Board of Health” at the end, of the 
ment of Human Resources” for “State first sentence of the second paragraph. 
Board of Health’ near the middle, and 


§ 115-133.2. Power of boards of education to— offer rewards for 
information leading to arrest, etc., of persons damaging school property. 
— County and city boards of education are authorized and em owered to offer 
and pay rewards in an amount not exceeding three hundred dollars ($300.00) for 
information leading to the arrest and conviction of any. person, On Persons wg 

ace, damage or destroy property, commit acts 
wh een of feitroperty be Aging to the public school system under 
the jurisdiction of and administered by any county or city board of education. 
The sums and amounts necessary to pay said rewards shall be an item in the 
current expense budget of said county or city board of education, and said 
reward shall be paid out of the current expense fund. (1967, c. 369; 197 3, c. 1216.) 

: pe ars) , substituted “three hundred dollars ($300.00)” 
Fae A aeeitars Ui es eae for ‘fifty dollars ($50.00)” in the first sentence. 


SUBCHAPTER VII. EMPLOYEES. 


ARTICLE 17. 
Principals’ and Teachers’ Employment and Contracts. 


§ 115-142. System of employment for public school teachers.—(a) 
Definition of Terms.—As used in this section unless the context requires other- 


wise : 
(1) Repealed by Session Laws 1973, c. 782, s. 1. 
(2) “Board” means a city or county board of education. 
(3) “Career teacher” means a teacher who has obtained career status as pro- 


vided in G.S. 115-142(c). 
4) “Committee” means the Professional Review Committee created under 


G.S. 115-142(g). 
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(4.1) “Day” means any day except Saturday, Sunday, or a legal holiday. In 
computing any period of time, the day in which notice is received is not 
counted, but the last day of the period so computed is to be counted. 

(5) “Demote” means to reduce the compensation of a person who is classified 
or paid by the State Board of Education as a classroom teacher or to 
transfer him to a new position carrying a lower salary. The word 
“demote” does not include a reduction in compensation that results 
from the elimination of a special duty, such as the duty of an athletic 
coach, assistant principal, or a choral director. 

(6) “Probationary teacher” means a certificated person, other than a super- 
intendent, associate superintendent, or assistant superintendent, who has 
not obtained career-teacher status and whose major responsibility is to 
teach or to supervise teaching. 

(7) Repealed by Session Laws 1973, c. 782, s. 5. 

(8) “Superintendent” means the superintendent of schools of a public school 
system or, in his absence, the person designated to fulfill his functions. 

(8.1) “Supervisor” means a person paid on the supervisor’s salary schedule 
who supervises the instructional program in one or more schools and 
is under the immediate supervision of the superintendent or his designee. 

(9) “Teacher” means a person who holds at least a current, not expired, Class 
A certificate or a regular, not provisional or expired, vocational certifi- 
cate issued by the State Department of Public Instruction ; whose major 
responsibility is to teach or directly supervise teaching or who is classi- 
fied by the State Board of Education or is paid as a classroom teacher : 
and who is employed to fill a full-time, permanent position. 


(10) Repealed by Session Laws 1973, c. 782, s. 6. 


(b) The superintendent shall maintain in his office a personnel file for each 
teacher that contains any complaint, commendation, or suggestion for correction or 
improvement about the teacher. The complaint, commendation, or suggestion shall 
be signed by the person who makes it and shall be placed in the teacher’s file only 
after five days’ notice to the teacher. Any denial or explanation relating to such 
complaint, commendation, or suggestion that the teacher desires to make shall be 
placed in the file. 


The personnel file shall be open for the teacher’s inspection at all reasonable times 
but shall be open to other persons only in accordance with such rules and regulations 
as the board adopts. Any preemployment data or other information obtained about 
a teacher before his employment by the board may be kept in a file separate from 
his personnel file and need not be made available to him. No data placed in the pre- 
employment file may be introduced as evidence at a hearing on the dismissal or 
demotion of a teacher. 


(c) (1) Status of Teachers Employed on July 1, 1972.—No teacher may be- 
come a career teacher before July 1, 1973. To be eligible to become a 
career teacher on July 1, 1973, a teacher must have been employed by 
a North Carolina school system on July 1, 1972, and, at the end of the 
1971-72 school year, have either (1) been employed by that school 
system (or successor school system if the system has been consolidated ) 
for four consecutive years, or (ii) been employed in a North Carolina 
public school system for five consecutive years. Notwithstanding the 
requirement that the period of employment must be consecutive, a board 
may waive this requirement if the teacher has taught in its school system 
for a total of four years at the end of the 1971-72 school year and if, 
in the board’s opinion, there was good reason why the service was 
not consecutive. A teacher who satisfies these requirements shall auto- 
matically become a career teacher on July 1, 1973, if he taught in that 
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school system during the 1972-73 school year and was reemployed for 
the 1973-74 school year. All other teachers are probationary teachers. 

(2) Normal Election of a Teacher to Career Status——When a teacher will 
have been employed by a North Carolina public school system for three 
consecutive years, the board, near the end of the third year, shall vote 
upon his employment for the next school year. The board shall give him 
written notice of that decision at least 30 days before the end of his 
third year of employment. If a majority of the board votes to reemploy 
him, he becomes a career teacher on the first day of the fourth year of 
employment. If the board votes to reemploy the teacher and thus grant 
career status at the beginning of the next school year, and if it has 
notified him of this decision, it may not later rescind that action but 
must proceed under the provisions of this section for the demotion or 
discharge of a teacher if it decides to terminate his employment. 

If a majority of the board votes against reemploying the teacher, he 
shall not teach beyond the current school term. If the board fails to 
vote on granting career status but reemploys him for the next year, he 
automatically becomes a career teacher on the first day of the fourth 
year of employment. 

A year, for purposes of computing time as a probationary teacher, 
shall be not less than 120 workdays performed as a full-time, permanent 
teacher in a normal school year. 

(3) Employment of a Career Teacher—A teacher who has obtained career 
status in another North Carolina public school system need not serve 
another probationary period ot more than two years, and may, at the 
option of the board, be employed immediately as a career teacher. In 
any event, if the teacher is reemployed for a third consecutive year, he 
shall automatically become a career teacher. A teacher with career status 
who resigns and within five years seeks to be reemployed by the same 
school system need not serve another probationary period of more 
than one year and may, at the option of the board, be reemployed as a 
career teacher. In any event, if he is reemployed for a second consecutive 
year, he shall automatically become a career teacher. 

(4) Ineligible for Career Status——No superintendent, associate superinten- 
dent, assistant superintendent or other school employee who is not a 
teacher as defined by G.S. 115-142(a)(9) is eligible to obtain career 
status or continue in a career status if he no longer performs the re- 
sponsibilities of a teacher as defined in G.S. 115-142(a) (9). 

(5) Leaves of Absence.—A career teacher who has been granted a leave of 
absence by a board shall maintain his career status if he returns to his 
teaching position at the end of the authorized leave. 


(d) Career Teachers.— 

(1) A career teacher shall not be subjected to the requirement of annual ap- 
pointment nor shall he or she be dismissed, demoted, or employed on a 
part-time basis without his or her consent except as provided in sub- 
section (e). 

(2) A career teacher who has performed the duties of a principal or super- 
visor in a particular position in the school system for three consecutive 
years shall not be transferred from that position to a lower-paying 
administrative position or to a lower-paying nonadministrative position 
without his consent except for the reasons given in G.S. 115-142(e) 
and in accordance with the procedure for the dismissal of a career 
teacher set out in this section. 


(e) Grounds for Dismissal or Demotion of a Career Teacher.— 
(1) No career teacher shall be dismissed or demoted or employed on a part- 
time basis except for: 
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. Inadequate performance ; 

. Immorality ; 

. Insubordination ; 

. Neglect of duty; 

. Physical or mental incapacity ; 

Habitual or excessive use of alcohol or nonmedical use of a con- 
trolled substance as defined in Article 5 of Chapter 90 of the 
General Statutes. 

g. Conviction of a felony or a crime involving moral turpitude ; 

. Advocating the overthrow of the government of the United States 
or of the State of North Carolina by force, violence, or other 
unlawful means; 

i. Failure to fulfill the duties and responsibilities imposed upon teach- 

ers by the General Statutes of this State; 

j. Failure to comply with such reasonable requirements as the board 

may prescribe ; 

k. Any cause which constitutes grounds for the revocation of such 

career teacher’s teaching certificate ; or 

1. A justifiable decrease in the number of positions due to district re- 

organization or decreased enrollment, provided that subdivision 
(2) is complied with. 
m. Failure to maintain one’s certificate in a current status. 


(2) When a career teacher is dismissed pursuant to G.S. 115-142(e)(1)1 
above, his or her name shall be placed on a list of available teachers 
to be mintained by the board. Career teachers whose names are placed 
on such a list shall have a priority on all positions for which they are 
qualified which become available in that system for the three consecu- 
tive years succeeding their dismissal. However, if the school system 
offers the dismissed teacher a position for which he is certified and he 
refuses it, his name shall be removed from the priority list. 


(3) In determining whether the professional performance of a career teacher 
is adequate, consideration shall be given to regular and special evalu- 
ation reports prepared in accordance with the published policy of the 
employing school system and to any published standards of performance 
which shall have been adopted by the board. Failure to notify a career 
teacher of an inadequacy in his or her performance shall be conclusive 
evidence of satisfactory performance. 

(4) Dismissal under subdivision (1) above, except paragraph g thereof, shall 
not be based on conduct or actions which occurred more than three 
years before the written notice of the superintendent’s intention to rec- 
ommend dismissal is mailed to the teacher. 


ea ee Pl @ el 
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(f) Suspension without Pay.—If a board believes that cause exists for dis- 
missing a probationary or career teacher for any reason specified in G.S. 115- 
142(e)(1)b through G.S. 115-142(e)(1)h and that immediate suspension of the 
teacher is necessary, the board may by resolution suspend him without pay and 
without giving notice and a hearing. 

If a board thinks a probationary or career teacher’s performance is so inadequate 
that an emergency situation exists requiring the teacher to be removed imme- 
diately from his duties, the board shall give him written notice that it plans to 
suspend him and the reasons for the planned action. Not less than two or more 
than five days after the teacher receives the board’s notice, the board shall hold a 
hearing on whether it should suspend the teacher. The hearing procedures provided 
in G.S. 115-142(j) shall be followed and all teacher evaluations and other informa- 
tion in the teacher’s personnel file shall be made available to the board. If the board 
finds it necessary to suspend the teacher, it may by resolution suspend him without 


pay. 
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Within five days after a suspension under this section, the superintendent shall 
initiate a dismissal as provided in this section. If it is finally determined that no 
grounds for dismissal exist, the teacher shall be reinstated immediately and shall 
be paid for the period of suspension. 


(g) Professional Review Committee; Qualifications; Term; Vacancy; Train- 
ing.— 

(1) There is hereby created a Professional Review Committee which shall 
consist of 121 citizens, 11 from each of the State’s congressional dis- 
tricts five of whom shall be lay persons and six of whom shall have 
been actively and continuously engaged in teaching or in supervision or 
administration of schools in this State for the five years preceding 
their appointment and who are broadly representative of the profession, 
to be appointed by the Superintendent of Public Instruction with the 
advice and consent of the State Board of Education. Each member 
shall be appointed for a term of three years except that the first ap- 
pointments shall be made as follows: 40 members to serve for a one- 
year term; 40 members to serve a two-year term, and 41 members to 
serve a three-year term. The Superintendent of Public Instruction 
with the advice and consent of the State Board of Education, shall fill 
any vacancy which may occur in the Committee. The person appointed 
to fill a vacancy shall serve for the unexpired portion of the term of 
the member of the Committee whom he is appointed to replace. 


(2) The Superintendent of Public Instruction shall provide for the Commit- 
tee such training as he considers necessary or desirable for the pur- 
pose of enabling the members of the Committee to perform the func- 
tions required of them. 

(3) The compensation of committee members while serving as a member of a 
hearing panel shall be as for State boards and commissions pursuant 
to G.S. 138-5. The compensation shall be paid by the State Board of 
Education. 


(h) Procedure for Dismissal or Demotion of Career Teacher.— 

(1) A career teacher may not be dismissed, demoted, or reduced to part-time 
employment except upon the superintendent’s recommendation. 

(2) Before recommending to a board the dismissal or demotion of the career 
teacher, the superintendent shall give written notice to the career 
teacher by certified mail of his intention to make such recommendation 
and shall set forth as part of his recommendation the grounds upon 
which he believes such dismissal is justified. The notice shall include 
a statement to the effect that if the teacher within 15 days after the 
date of receipt of the notice requests a review, he shall be entitled to 
have the proposed recommendations of the superintendent reviewed by 
a panel of the Committee. A copy of G.S. 115-142 and a current list 
of the members of the Professional Review Committee shalt also be sent 
to the career teacher. If the teacher does not request a panel hearing 
within the 15 days provided, the superintendent may submit his recom- 
mendation to the board. 

(3) Within the 15-day period after receipt of the notice, the career teacher 
may file with the superintendent a written request for either (i) a re- 
view of the superintendent’s proposed recommendation by a panel of the 
Professional Review Committee or (ii) a hearing before the board 
within 10 days. If the teacher requests an immediate hearing before the 
board, he forfeits his right to a hearing by a panel of the Professional 
Review Committee. If no request is made within that period, the super- 
intendent may file his recommendation with the board. The board, if it 
sees fit, may by resolution dismiss such teacher. If a request for review 
is made, the superintendent shall not file his recommendation for dis- 
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missal with the board until a report of a panel of the Committee is 
filed with the superintendent. 

(4) If a request for review is made, the superintendent, within five days of 
filing such request for review, shall notify the Superintendent of Pub- 
lic Instruction who, within seven days from the time of receipt of such 
notice, shall designate a panel of five members of the Committee (at 
least two of whom shall be lay persons) who shall not be employed in 
or be residents of the county in which the request for review is made, 
to review the proposed recommendations of the superintendent for the 
purpose of determining whether in its opinion the grounds for the 
recommendation are true and substantiated. The teacher or principal 
making the request for review shall have the right to require that at 
least two members of the panel shall be members of his professional 
peer group. 


(i) Investigation by Panel of Professional Review Committee; Report; Action 
of Superintendent ; Review by Board.— 


(1) The career teacher and superintendent will each have the right to des- 
ignate not more than 30 of the 121 members of the Professional Re- 
view Committee as not acceptable to the teacher or superintendent 
respectively. No person so designated shall be appointed to the panel. 
The career teacher shall specify those Committee members who are 
not acceptable in his request for a review of the superintendent’s pro- 
posed recommendations provided for in subdivision (h)(3) above. 
The superintendent’s notice to the Superintendent of Public Instruc- 
tions provided for in subdivision (h)(4) above shall contain a list 
of those members of the committee not acceptable to the superintendent 
and the teacher respectively. Failure to designate nonacceptable mem- 
bers in accordance with this subsection shall constitute a waiver of 
that right. 

(2) As soon as possible after the time of its designation, the panel shall 
elect a chairman and shall conduct such investigation as it may con- 
sider necessary for the purpose of determining whether the grounds 
for the recommendation are true and substantiated. The panel shall be 
furnished assistance reasonably required to conduct its investigation 
and shall be empowered to subpoena and swear witnesses and to re- 
quire them to give testimony and to produce books and papers rele- 
vant to its investigation. 

(3) The career teacher and superintendent involved shall each have the right 
to meet with the panel accompanied by counsel or other person of his 
choice and to present any evidence and arguments which he considers 
pertinent to the considerations of the panel and to cross-examine wit- 
nesses. 

(4) When the panel has completed its investigation, it shall prepare a writ- 
ten report and send it to the superintendent and teacher. The report shall 
contain an outline of the scope of its investigation and its finding as to 
whether or not the grounds for the recommendation of the superin- 
tendent are true and substantiated. The panel shall complete its investi- 
gation and prepare the report within 20 days from the time of its desig- 
nation, except in cases in which the panel finds that justice requires that 
a greater time be spent in connection with the investigation and the 
preparation of such report, and reports that finding to the superin- 
atl and the teacher, provided that such extension does not exceed 

ays. 

(5) Within five days after the superintendent receives the report of the panel, 
he shall submit his written recommendation for dismissal to the board 
with a copy to the teacher, or shall drop the charges against the teacher. 
His recommendation shall state the grounds for the recommendation 
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and shall be accompanied by a copy of the report of the panel of the 
Committee. 

(6) Within seven days after receiving the superintendent’s recommendation 
and before taking any formal action, the board shall notify the teacher 
by certified mail that it has received the superintendent’s recommenda- 
tion and the report of the panel. The notice shall state that if the teacher 
requests a hearing before the board on the superintendent’s recommen- 
dation, a hearing will be provided at the time and place specified in the 
notice. The time specified shall not be sooner than seven or later than 
20 days after the teacher received the notice. The notice shall 
further state that if the board does not receive the teacher’s written 
notification that he wants a hearing before the board, such notice to 
be given within five days after he has received the board’s notice, it 
may by resolution dismiss the teacher. If the teacher can show that his 
request for a hearing was postmarked within the time provided, his 
right to a hearing is not forfeited. 


(j) Hearing Procedure.—The following provisions shall be applicable to any 
hearing conducted pursuant to G.S. 115-142(k) or (1). 
(1) The hearing shall be private. 
(2) The hearing shall be conducted in accordance with such reasonable rules 
and regulations as the board may adopt consistent with G.S. 115- 
142, or if no rules have been adopted, in accordance with reasonable 
rules and regulations adopted by the State Board of Education to 
govern such hearings. 
(3) At the hearing the teacher and superintendent shall have the right to be 
present and to be heard, to be represented by counsel and to present 
through witnesses any competent testimony relevant to the issue of 


whether grounds for dismissal or demotion exist or whether the proce- 
dures set forth in G.S. 115-142 have been followed. 


(k) Panel Finds Grounds for Superintendent’s Recommendation True and Sub- 
stantiated.— 

(1) If the panel found that the grounds for the recommendation of the su- 
perintendent are true and substantiated, at the hearing the board shall 
consider the recommendation of the superintendent, the report of the 
panel, including any minority report, and any evidence which the teacher 
or the superintendent may wish to present with respect to the question 
of whether the grounds for the recommendation are true and substan- 
tiated. The hearing may be conducted in an informal manner. 

(2) If, after considering the recommendation of the superintendent, the re- 
port of the panel and the evidence adduced at the hearing, the board 
concludes that the grounds for the recommendation are true and sub- 
stantiated, the board, if it sees fit, may by resolution order such dis- 
missal. 


(1) Panel Does Not Find That the Grounds for Superintendent’s Recommen- 
dation Are True and Substantiated.— 

(1) If the panel does not find that the grounds for the recommendation of 
the superintendent are true and substantiated, at the hearing the 
board shall determine whether the grounds for the recommendation 
of the superintendent are true and substantiated upon the basis of 
competent evidence adduced at the hearing by witnesses who shall 
testify under oath or affirmation to be administered by any board 
member or the secretary of the board. 

(2) The procedure at the hearing shall be such as to permit and secure a 
full, fair and orderly hearing and to permit all relevant competent 
evidence to be received therein. The report of the panel of the com- 
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mittee shall be deemed to be competent evidence. A full record shall be 
kept of all evidence taken or offered at such hearing. Both counsel for 
the system and the career teacher or his counsel shall have the right 
to cross-examine witnesses. 

(3) At the request of either the superintendent or the teacher, the board shall 
issue subpoenas requiring the production of papers or records or the 
attendance of persons residing within the State before the board. Sub- 
poenas for witnesses to testify at the hearing in support of the recom- 
mendation of the superintendent or on behalf of the career teacher 
shall, as requested, be issued in blank by the board over the signature 
of its chairman or secretary. The board shall pay witness fees for up to 
five witnesses subpoenaed on behalf of the teacher, except that it shall 
not pay for any witness who resides within the county in which the 
dismissal originates or who is an employee of the board. However, no 
employee of the board shall suffer any loss of compensation because he 
has been subpoenaed to testify at the hearing. These payments shall be 
as provided for witnesses in G.S. 7A-314. 

(4) At the conclusion of the hearing provided in this section, the board shall 
render its decision on the evidence submitted at such hearing and not 
otherwise. 

(5) Within five days following the hearing, the board shall send a written 
copy of its findings and order to the teacher and superintendent. The 
board shall provide for making a transcript of its hearing. If the teacher 
contemplates an appeal to a court of law, he may request and shall 
receive at no charge a transcript of the proceedings. 


(m) Probationary Teacher.— 

(1) The board of any public school system may not discharge a probationary 
teacher during the school year except for the reasons for and by the 
procedures by which a career teacher may be dismissed as set forth 
in subsections (e) and (h) to (1) above. 

(2) The board, upon recommendation of the superintendent, may refuse to 
renew the contract of any probationary teacher or to reemploy any 
teacher who is not under contract for any cause it deems sufficient: 
provided, however, that the cause may not be arbitrary, capricious, 
discriminatory or for personal or political reasons. 


(n) Appeal.—Any teacher who has been terminated by action of the board 
after a hearing pursuant to subsections (k) or (1) shall have the right to appeal 
from the decision of the board to the superior court for the judicial district in 
which the teacher is employed. The appeal shall be filed within a period of 30 
days after notification of the decision of the board. The cost of preparing the 
transcript shall be borne by the board. 

(o) A teacher, career or probationary, should not resign without the consent of 
the superintendent unless he has given at least 30 days’ notice. If the teacher does 
resign without giving at least 30 days’ notice, the board may request that the State 
Board of Education revoke the teacher’s certificate for the remainder of that 
school year. A copy of the request shall be placed in the teacher’s personnel file. 

A probationary teacher whose contract will not be renewed for the next school 
year shall be notified of this fact not less than 30 days before the end of his em- 
ployment period. 

(p) Notwithstanding any law or regulation to the contrary and the teachers’ 
salary schedule as adopted by the State Board of Education, this section shall 
apply to all persons defined as teachers by this section who serve as teachers in 
the following schools and institutions: 


Cameron Morrison. 
Samuel Leonard. 
Richard T. Fountain. 
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Juvenile Evaluation Center. 
C. A. Dillon. 

Dobbs School for Girls. 
Samarkand Manor. 
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Stonewall Jackson. (1955, c. 664; 1967, c. 223, s. 1; 1971, c. 883; c. 1188, 


So 2501 Of ny Git) OS, uc. Gn LOE seen) 


Cross Reference. — As to salaries of 
teachers and principals in the institutions 
listed in subsection (p) of this section, see 
§ 115-157.1. 


Editor’s Note. — The 1967 amendment 
rewrote this section, which formerly ter- 
minated all contracts of principals and 
teachers at the end of the 1954-1955 term 
and provided for employment on a yearly 
basis thereafter. 


Section 3, c. 223, Session Laws 1967, 
provides: “This act shall be in full force 
and effect with the issuance of contracts 
for the 1967-1968 school term.” 

The first 1971 amendment, effective July 
1, 1972, rewrote this section. 


The second 1971 amendment excepted 
superintendents and assistant and associate 
superintendents from the application of 
subsection (b) of this section as it stood 
before the first 1971 amendment. 

The first 1973 amendment, effective July 
1, 1973, added subsection (p). 


The second 1973 amendment, in subsec- 
tion (a), repealed subdivisions (1), defin- 
ing “administrator,” (7), defining “substi- 
tute teacher,” and (10), defining “tempor- 
ary teacher,’ rewrote subdivisions (3), (5) 
and (6) and added subdivisions (4.1) and 
(8.1). The amendment rewrote subsections 
(b) and (c), subdivision (2) of subsection 
(d), and subsection (f). In subsection (e), 
the amendment inserted “or employed on 
a part-time basis” in the introductory para- 
graph of subdivision (1), rewrote para- 
graph (f) and added paragraph m of sub- 
division (1), and added the last sentence 
of subdivision (2). In subsection (g), the 
amendment added the second sentence of 
subdivision (3). In subsection (h), the 
amendment rewrote subdivision (1), de- 
leted “At least 20 days” at the beginning 
of the first sentence and added the last sen- 
tence of subdivision (2), rewrote the former 
first sentence of subdivision (3) as the pre- 
sent first and second sentences and sub- 
stituted “seven” for “10” in the first sen- 
tence of subdivision (4). In subsection (i), 
the amendment substituted “30” for “40” 
in the first sentence of subdivision (1), 
added “and teacher” to the first sentence 
and substituted “20” for “30” and “10” for 
“60” in the last sentence of subdivision (4), 
substituted “five” for “30” and _ inserted 
“with a copy to the teacher” in the first 
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sentence of subdivision (5) and rewrote 
subdivision (6). In subsection (j), the 
amendment deleted, at the end of subdivi- 
sion (1), “unless the career teacher or the 
superintendent requests a public hearing” 
and substituted “teacher and superinten- 
dent” for “career teacher” near the begin- 
ning of subdivision (3). In subsection (k) 
beginning of subdivision (8). In subsection (k) 
the amendment inserted “or the superin- 
tendent” following “teacher” in the first sen- 
tence of subsection (1). In subsection (1) the 
amendment rewrote the first sentence of 
subdivision (3), rewrote the former third 
sentence of subdivision (3) as the present third 
and fourth sentences, and rewrote subdivision 
(5). The amendment also rewrote subsection (0). 


For note on racial discrimination in 
teacher hiring and firing, see 45 N.C.L. 
Rev. 166 (1966), commenting on Wheeler 
v. Durham City Bd. of Educ., 363 F.2d 738 
(4th Cir. 1966) and Chambers v. Hender- 
sonville City Bd. of Educ., 364 F.2d 189 
(4th Cir. 1966). 

Section prior to July 1, 1972, Construed. 
—See Johnson v. Branch, 242 F. Supp. 721 
(E.D.N.C. 1965), rev’d on other grounds, 
364 F.2d 177 (4th Cir. 1966); Wall v. 
Stanly County Bd. of Educ., 259 F. Supp. 
238 (M.D.N.C. 1966), rev'd on _ other 
grounds, 378).b 2d. 275... ¢4th Cir. 19672 
Nerth Carolina Teachers Ass’n v. Ashe- 
boro City Bd. of Educ., 393 F.2d 736 
(4th Cir. 1968); Still v. Lance, 279 N.C. 
254, 182 S.E.2d 403 (1971); James v. Beau- 
fort County Bd. of Educ., 348 F. Supp. 711 
(E.DIN.CL1971),. aff'd, 465 F.2d. '477-(4th 
Cir. 1972); Cannady v. Person County Bd. of 
Educ., 375 F. Supp. 689 (M.D.N.C. 1974). 

Applicability of Section.—Section is ap- 
plicable only to teachers (other than those 
with regular vocational rehabilitation teach- 
ing certificates) holding at least an A cer- 
tificate. Opinion of Attorney General to Mr. 
William A. Dees, Jr., 41 N.C.A.G. 845 (1972). 

Section Provides Greater Security. — 
Tenure in employment has long been a laudable 
objective of the teaching profession, and this 
section provides teachers with much greater 
security than they have heretofore had. Taylor 
v. Crisp, 21 N.C. App. 359, 205 S.E.2d 102 
(1974). 

It Does Not Grant Instant Career Status. 
— Since this section confers upon career 
teachers additional security in _ their 
employment, it does not grant instant career 
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status to all teachers presently employed but 
provides appropriate methods through which a 
teacher may acquire career status. Taylor v. 
Crisp, 21 N.C. App. 359, 205 S.E.2d 102 (1974). 

The File Referred to in Subsection (b) 
Must Contain Certain Items but Is Not 
Limited in What the File May Contain.— 
See opinion of Attorney General to Mr. 
William A. Dees, 41 N.C.A.G. 782 (1972). 

All teachers when considered for 
reemployment for school year of 1973-74 were 
probationary teachers. Taylor v. Crisp, 21 
N.C. App. 359, 205 S.E.2d 102 (1974). 

Under subsection (c) a teacher or principal 
who had taught for more than three years prior 
to 1972-73 and was teaching during the 1972-73 
school year was to be treated the same way as a 
teacher completing his third year in 1972-738. 
Such a teacher would be voted on by the board 
of education at the end of the 1972-73 school 
year and, if rehired for 1973-74, would then 
become a career teacher. Taylor v. Crisp, 21 
N.C. App. 359, 205 S.E.2d 102 (1974). 

Subsection (c) concerns. election of 
probationary teacher to career status after 
eligibility period of service is met. Taylor v. 
Crisp, 21 N.C. App. 359, 205 S.E.2d 102 (1974). 

And Requires Vote of Board. — Subsection 
(c) requires vote of board of education upon 
employment of probationary teacher for next 
school year. It does not provide for any 
recommendation or participation of the 
superintendent in this action. Taylor v. Crisp, 
21 N.C. App. 359, 205 S.E.2d 102 (1974). 

Under subsection (c) the board of education 
shall vote upon the continued employment of a 
probationary teacher when such reemployment 
has the effect of granting career status. This is 
not simply a matter of renewing the contract of 
a probationary teacher who will again be 
considered before being granted career status. 
The board of education is reaching a decision 
which confers career status, and the legislature 
has determined under subsection (c) that this 
decision shall be made by the elected board, 
which has ultimate “control and supervision of 
all matters pertaining to the public schools.” 
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Taylor v. Crisp, 21 N.C. App. 359, 205 S.E.2d 
102 (1974). 

Which Was Not Required to Consider 
Superintendent’s Recommendation. — The 
board was not required to consider the 
recommendation of a superintendent that a 
principal be rehired for the school year 1973-74, 
but was free to refuse to rehire him as it chose. 
Taylor v. Crisp, 21 N.C. App. 359, 205 S.E.2d 
102 (1974). 


When Teacher Entitled to Credit for 
Previous Employment.— Unless, at the end 
of the last school year preceding July 1, 
1972, the teacher has had at least four 
consecutive years’ employment with the 
school system considering him for tenure, 
or unless that teacher has had at least five 
consecutive years’ employment with any 
of the public school systems of this State, 
that teacher is entitled to no credit for his 
previous employment in determining his 
eligibility for career teaching status. Opinion of 
Attorney General to Mr. W.F. Womble, 42 
N.C.A.G. 61 (1972). 

Subsection (m)(2) concerns renewal of 
contract of probationary teacher without 
reference te career status and does involve the 
recommendation of the superintendent. Taylor 
v. Crisp, 21 N.C. App. 359, 205 S8.E.2d 102 
(1974). 

It is applicable to those teachers who are 
serving the first and second years of their 
probationary period when they are not then 
eligible to be considered for career status. 
Taylor v. Crisp, 21 N.C. App. 359, 205 S.E.2d 
102 (1974). 

Right to Hearing. — Where a local school 
board determined not to renew the contract of a 
teacher who did not have tenure nor any 
“equivalent of tenure,” he was not entitled to a 
full due process adversary hearing. Williams v. 
Hyde County Bd. of Educ., 490 F.2d 1231 (4th 
Cir. 1974). 


Cited in Horton v. Orange County Bd. 
of Educ., 342 F. Supp. 1244 (M.D.N.C. 
1971). 


§§ 115-142.1, 115-142.2: Repealed by Session Laws 1973, c. 647, ss. 3, 


4, effective July 1, 1973. 


§ 115-142.3. Procedure for reducing employment term of any oc- 
cupational education teacher.—The following procedures shall be complied 
with before any city or county board of education may take any action reducing the 
term of employment of any occupational education teacher : 


(1) At least 60 calendar days prior to the beginning date of any reduction 
in the term of employment, the board shall give written notice to the 
occupational education teacher of its intentions and reasons for the 


proposed action. 


(2) Within 15 calendar days of receipt of this written notice, the occupational 
education teacher may request a hearing before the board. The board 
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shall conduct such hearing within 20 calendar days of receipt of the 
request with the occupational education teacher being given at least 
10 calendar days’ notice of the date of hearing. 

(3) At the hearing, the occupational education teacher may be accompanied 
by a representative of his choice and may present such witnesses and 
other evidence as he may wish in order to show that a reduction in 
his term of employment is unjustified or arbitrary. 

(4) After the hearing, the board shall make its decision and notify the occu- 
pational education teacher in writing. 

(5) Any occupational education teacher whose term of employment has been 
reduced by the board pursuant to this section shall have the right to 
appeal from the decision of the board to the superior court. for the 
judicial district in which the occupational education teacher is em- 
ployed. The appeal shall be filed within a period of 30 calendar days 
after notification of the decision of the board. 


The board shall advise the Division of Occupational Education of the Department 
of Public Instruction of its intention to reduce the term of employment of an oc- 
cupational education teacher at least 90 calendar days prior to the effective date 
of reduction in his term of employment. (1973, c. 780, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 

780, s. 2, makes the act effective Jan. 1, 
1974. 


§ 115-143. Health certificate 
school personnel. 


Editor’s Note.—Session Laws 1973, c. 


required for teachers and other 


Opinions of Attorney General. — Mr. 


476, s. 128, effective July 1, 1973, amends 
this section by substituting “Secretary of 
Human Resources” for “State Health Di- 
rector.” 


Harry C. Corbin, Superintendent, Tran- 
sylvania County Schools, 40 N.C.A.G. 273 
(1969). 


§§ 115-144, 115-145: Repealed by Session Laws 1971, c. 883, effective 
Tulyre1o7 2) 


§ 115-146. Duties of teachers generally; principals and teachers 
may use reasonable force in exercising lawful authority.—It shall be the 
duty of all teachers, including student teachers, substitute teachers, voluntary teach- 
ers, teachers’ aides and assistants when given authority over some part of the 
school program by the principal or supervising teacher, to maintain good order 
and discipline in their respective schools; to encourage temperance, morality, in- 
dustry, and neatness; to promote the health of all pupils, especially of children in 
the first three grades, by providing frequent periods of recreation, to supervise 
the play activities during recess, and to encourage wholesome exercises for all 
children; to teach as thoroughly as they are able all branches which they are re- 
quired to teach; to provide for singing in the school, and so far as possible to 
give instruction in the public school music; and to enter actively into the plans 
of the superintendent for the professional growth of the teachers. Teachers shall 
cooperate with the principal in ascertaining the cause of nonattendance of pupils 
that he may report all violators of the compulsory attendance law to the atten- 
dance officer in accordance with rules promulgated by the State Board of Educa- 
tion. 

Principals, teachers, substitute teachers, voluntary teachers, teachers’ aides and 
assistants and student teachers in the public schools of this State may use reason- 
able force in the exercise of lawful authority to restrain or correct pupils and main- 
tain order. No county or city board of education or district committee shall pro- 
mulgate or continue in effect a rule, regulation or bylaw which prohibits the use 
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of such force as is specified in this section. (1955, c. 1372, art. 17, s. 4; 1959, 


c. 1016; 1969, c. 638, ss. 2, 3; 1971, c. 434.) 


Editor's Note. — The 1969 amendment 
inserted “including student teachers when 
given authority over some part of the 
school program by the principal or super- 
vising teacher” near the beginning of the 
first paragraph and inserted the reference 
to student teachers in the first sentence of 


School officials do not possess absolute 
authority over their students. Givens v. 
Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

Students Possess Fundamental Rights. 
—Students in school as well as out of 
school are “persons” under the North 
Carolina Constitution possessed of funda- 


the second paragraph. 

The 1971 amendment inserted “substitute 
teachers, voluntary teachers, teachers’ aides 
and assistants” in the first sentence of the 
first paragraph and in the first sentence of 
the second paragraph. 


mental rights which the State must re- 
spect. Givens v. Poe, 346 F. Supp. 202 
CW N.C, 1972), 


§ 115-147. Power to suspend or dismiss pupils.—The principal of a 
school shall have authority to suspend or dismiss any pupil who wilfully and 
persistently violates the rules of the school or who may be guilty of immoral or 
disreputable conduct, or who may be a menace to the school: Provided, any 
suspension or dismissal in excess of 10 school days and any suspension or dis- 
missal denying a pupil the right to attend school during the last 10 school days of 
the school year shall be subject to the approval of the county or city superintendent : 
Provided further, any student who is suspended or dismissed more than once 
during the same school term shall be subject to permanent dismissal for the re- 
mainder of the school term at the discretion of the principal, with the approval of 
the superintendent. In the absence of an abuse of discretion, the decision of the 
principal, with the approval of the superintendent, shall be final. Every suspen- 
sion or dismissal for cause shall be reported at once to the superintendent and to 
the attendance counselor, who shall investigate the cause and deal with the offender 
in accordance with rules governing the attendance of children in school. (1955, c. 
72a tian) Jt a 1959 nic 578-s.41 oie 900! col 225. so 7 1965; co a84es. 14: 


1971, c. 1158.) 

Editor’s Note.— 

The 1971 amendment added the second 
proviso and the next-to-last sentence. 

School officials do not possess absolute 
authority over their students. Givens v. 
Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

Students Possess Fundamental Rights.— 
Students in school as well as out of school 
are “persons” under the North Carolina 
Constitution possessed of fundamental 
rights which the State must respect. Givens 
v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 

Extended suspension or exclusion from 
school deprives a student of important 
rights and liberties. Givens v. Poe, 346 F. 
Supp. 202 (W.D.N.C. 1972). 

Due Process Requirements for Pro- 
longed Suspension. Where exclusion or 
suspension for any considerable period of 
time is a possible consequence of proceed- 
ings, due process requires a number of 
procedural safeguards to students such as: 
(1) notice to parents and student in the 
form of a written and specific statement of 
the charges which, if proved, would justify 
the punishment sought; (2) a full hearing 
after adequate notice; (3) which hearing 
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is conducted by an impartial tribunal; (4) 
the right to examine exhibits and other evi- 
dence against the student; (5) the right to 
be represented by counsel (though not at 
public expense); (6) the right to confront 
and examine adverse witnesses; (7) the 
right to present evidence on behalf of the 
student; (8) the right to make a record of 
the proceedings; and, (9) the requirement 
that the decision of the authorities be based 
upon substantial evidence. Givens v. Poe, 
346 F. Supp. 202 (W.D.N.C. 1972). 

Challenge to Constitutionality on Ground 
that Section Was Applied Discriminatorily. 
— Where challenge to this section on grounds 
that it was applied discriminatorily and 
without procedural due process was an attack 
on lawless exercise of authority in particular 
cases and not an attack upon the statute 
conferring the authority, these issues were 
appropriate for determination by single district 
judge, and three-judge panel declined to 
adjudicate them. Webster v. Perry, 367 F. 
Supp. 666 (M.D.N.C. 1973). 

Right to Equivalent Free Educational 
Opportunities. — Students expelled pursuant 
to the authority of this section may be entitled 
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to either reinstatement or to equivalent free 
educational opportunities in a more suitable 
environment. Webster v. Perry, 367 F. Supp. 
666 (M.D.N.C. 1973). 

Prohibition of Printed Matter Distribu- 
tion Was Prior Restraint—A school rule 
which prohibited pupils from distributing 
any printed material without the express 
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an invalid attempt at prior restraint be- 
cause it lacked any criteria to be followed 
by the school authorities in determining 
whether to grant or deny permission, and 
any procedural safeguards in the form of 
an expeditious review procedure of the 
decision of the school authorities. Quarter- 
man v. Byrd, 453 F.2d 54 (4th Cir. 1971). 


permission of the principal was held to be 


§ 115-150. Authority and duty of principal generally. 
School officials do not possess absolute 
authority over their students. Givens v. 
Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 
Students Possess Fundamental Rights.— 
Students in school as well as out of school 


are “persons” under the North Carolina 
Constitution possessed of fundamental 
rights which the State must respect. Givens 
v. Poe, 346 F. Supp. 202 (W.D.N.C. 1972). 


§ 115-150.4. Refund of fees upon transfer of pupils.—(a) As used 
in this section: 


(1) “Month” shall mean twenty school days; 


(2) “First semester” shall mean the first ninety teaching days of the one- 
hundred eighty days of the school year; 


(3) “Second semester” shall mean the last ninety days of the one-hundred 
eighty days constituting the school year; 


(4) “Term” for the purposes of this section shall have the same meaning 
as that of first semester or second semester. 


(b) In all cases where pupils of an administrative unit of the public school 
system transfer to some other public school in another administrative unit or such 
pupils are compelled to leave the school in which they are enrolled because of 
some serious or permanent illness, or for any other good and valid reason, then 
such pupils or their parents shall be entitled to a refund of the fees and charges 
paid by them as follows: 


(1) If the transfer or departure of the pupil or pupils from the school in 
which they are enrolled takes place within one month after enroll- 
ment, then all such fees and charges shall be refunded in full; 


(2) If the transfer or leaving the school on the part of said pupil or pupils 
takes place after the first month and before the middle of the first 
semester, then one half of the fees for the first semester shall be re- 
funded, and all fees and charges for the second semester shall be re- 
funded. 


(3) If the pupil or pupils transfer or leave the school after the middle of the 
first semester, then no first semester fees or charges shall be refunded. 


(4) If the fees and charges on the part of such pupil or pupils have been 
paid for a year and such pupil or pupils transfer or leave the school 
at the end of the first semester or within the first month of the sec- 
ond semester, then all second semester fees and charges shall be re- 
funded in full; 


(5) If the fees and charges herein described and set forth have been paid 
for one year, and the pupil or pupils transfer or leave the school be- 
fore the middle of the second semester, then one half of the second 
semester fees shall be refunded; 

(6) The words “fees” and “charges” as used in this section shall not in- 
clude any fees or charges paid for insurance or fees charged for ex- 
pendable materials. 

(7) If the pupil or pupils transfer or leave the school after the middle of 
the second semester, then no fees shall be refunded. 
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(8) If the amount of total refund as determined by this section shall be less 


than one dollar ($1.00), no refund shall be paid. 


(c) In all cases where semesters are designated as terms, the word ‘‘term” 
shall have the meaning as above set forth, and the refund shall be on the same 
basis as the semester refunds set forth in subsection (b). 

(d) The principal shall be responsible for refunding fees and charges at the 
place of the collection of the fees and charges by check made payable to the parent 


or guardian of pupil or pupils leaving the school as noted in subsection (b). 
(1969, c. 756.) 


ARTICLE 17A. 
Interstate Agreement on Qualifications of Educational Personnel. 


§ 115-151.1. Purpose, findings, and policy.—(a) The states party to 
this agreement, desiring by common action to improve their respective school 
systems by utilizing the teacher or other professional educational person wherever 
educated, declare that it is the policy of each of them, on the basis of cooperation 
with one another, to take advantage of the preparation and experience of such per- 
sons wherever gained, thereby serving the best interests of society, of education, 
and of the teaching profession. It is the purpose of this agreement to provide for 
the development and execution of such programs of cooperation as will facilitate 
the movement of teachers and other professional educational personnel among the 
states party to it, and to authorize specific interstate educational personnel con- 
tracts to achieve that end. 

(b) The party states find that included in the large movement of population 
among all sections of the nation are many qualified educational personnel who 
move for family and other personal reasons but who are hindered in using their 
professional skill and experience in their new locations. Variations from state to 
state in requirements for qualifying educational personnel discourage such person- 
nel from taking the steps necessary to qualify in other states. As a consequence, a 
significant number of professionally prepared and experienced educators is lost to 
our school systems. Facilitating the employment of qualified educational personnel, 
without reference to their states of origin, can increase the available educational 
resources. Participation in this compact can increase the availability of educational 
manpower. (1969, c. 631, s. 1.) 

Editor’s Note—Session Laws 1969, c. 


631, s. 4, makes the act effective July 1, 
1969. 


§ 115-151.2. Definitions.—As used in this agreement and contracts made 
pursuant to it, unless the context clearly requires otherwise: 


(1) “Accept,” or any variant thereof, means to recognize and give effect to 
one or more determinations of another state relating to the qualifica- 
tions of educational personnel in lieu of making or requiring a like 
determination that would otherwise be required by or pursuant to the 
laws of a receiving state. 

(2) “Designated state official” means the educational official of a state selected 
by that state to negotiate and enter into, on behalf of his state, con- 
tracts pursuant to this agreement. 

(3) “Educational personnel” means persons who must meet requirements 
pursuant to state law as a condition of employment in educational 
programs. 

(4) “Originating state’ means a state (and the subdivision thereof, if any) 
whose determination that certain educational personnel are qualified 
to be employed for specific duties in schools, is acceptable in accordance 
with the terms of a contract made pursuant to § 115-151.3. 
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(5) “Receiving state’ means a state (and the subdivisions thereof) which 
accepts educational personnel in accordance with the terms of a con- 
tract made pursuant to § 115-151.3. 

(6) “State” means a state, territory, or possession of the United States; the 
District of Columbia; or the Commonwealth of Puerto Rico. (1969, 
COs la Saal) 


§ 115-151.3. Interstate educational personnel contracts.—(a) The 
designated state official of a party state may make one or more contracts on behalf 
of his state with one or more other party states providing for the acceptance of 
educational personnel. Any such contract for the period of its duration shall be 
applicable to and binding on the states whose designated state officials enter into 
it, and the subdivisions of those states, with the same force and effect as if in- 
corporated in this agreement. A designated state official may enter into a contract 
pursuant to this section only with states in which he finds that there are programs 
of education, certification standards or other acceptable qualifications that assure 
preparation or qualification of educational personnel on a basis sufficiently compa- 
rable, even though not identical to that prevailing in his own state. 


(b) Any such contract shall provide for : 


(1) Its duration, 

(2) The criteria to be applied by an originating state in qualifying educa- 
tional personnel for acceptance by a receiving state, 

(3) Such waivers, substitutions, and conditional acceptances as shall aid the 
practical effectuation of the contract without sacrifice of basic educational 
standards, 

(4) Any other necessary matters. 


(c) Ne contract made pursuant to this agreement shall be for a term longer 
than five years but any such contract may be renewed for like or lesser periods. 

(d) Any contract dealing with acceptance of educational personnel on the basis 
of their having completed an educational program shall specify the earliest date or 
dates on which originating state approval of the program or programs involved 
can have occurred. No contract made pursuant to this agreement shall require ac- 
ceptance by a receiving state of any persons qualified because of successful com- 
pletion of a program prior to January 1, 1954. 

(e) The certification or other acceptance of a person who has heen accepted 
pursuant to the terms of a contract shall not be revoked or otherwise impaired 
because the contract has expired or been terminated. However, any certificate or 
other qualifying document may be revoked or suspended on anv ground which 
would be sufficient for revocation or suspension of a certificate or other qualifying 
document initially granted or approved in the receiving state. 

(f) A contract committee composed of the designated state officials of the con- 
tracting states or their representatives shall keep the contract under continuous 
review, study means of improving its administration, and report no less frequently 
than once a year to the heads of the appropriate education agencies of the contract- 
ing states. (1969, c. 631, s. 1.) 


§ 115-151.4. Approved and accepted programs.—(a) Nothing in this 
agreement shall be construed to repeal or otherwise modify any law or regulation 
of a party state relating to the approval of programs of educational preparation 
having effect solely on the qualification of educational personnel within that state. 

(b) To the extent that contracts made pursuant to this agreement deal with 
the educational requirements for the proper qualification of educational personnel, 
acceptance of a program of educational preparation shall be in accordance with 
such procedures and requirements as may be provided in the applicable contract. 
(1969, c; 631, s..1.) 
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§ 115-151.5. Interstate cooperation.—The party states agree that: 


(1) They will, so far as practicable, prefer the making of multilateral con- 
tracts pursuant to § 115-151.3 of this agreement. 

(2) They will facilitate and strengthen cooperation in interstate certification 
and other elements of educational personnel qualification and for this 
purpose shall cooperate with agencies, organizations, and associations 
interested in certification and other elements of educational personnel 
qualification. (1969, c. 631, s. 1.) 


§ 115-151.6. Agreement evaluation. — The designated state officials of 
any party state(s) may meet from time to time as a group to evaluate progress 
under the agreement, and to formulate recommendations for changes. (1969, c. 


3515's. ly) 


§ 115-151.7. Other arrangements.—Nothing in this agreement shall be 
construed to prevent or inhibit other arrangements or practices of any party state 
or states to facilitate the interchange of educational personnel. (1969, c. 631, s. 1.) 


§ 115-151.8. Effect and withdrawal.—(a) This agreement shall become 
effective when enacted into law by two states. Thereafter it shall become effective 
as to any state upon its enactment of this agreement. 


(b) Any party state may withdraw from this agreement by enacting a statute 
repealing the same, but no such withdrawal shall take effect until one year after 
the governor of the withdrawing state has given notice in writing of the with- 
drawal to the governors of all other party states. 

(c) No withdrawal shall relieve the withdrawing state of any obligation im- 
posed upon it by a contract to which it is a party. The duration of contracts and 
the methods and conditions of withdrawal therefrom shall be those specified in 
their.terms. (1969, c. 631, s. 1.) 


§ 115-151.9. Construction and severability.—This agreement shall be 
liberally construed so as to effectuate the purposes thereof. The provisions of this 
agreement shall be severable and if any phrase, clause, sentence, or provision of 
this agreement is declared to be contrary to the constitution of any state or of the 
United States, or the application thereof to any government, agency, person, or 
circumstance is held invalid, the validity of the remainder of this agreement and 
the applicability thereof to any government, agency, person, or circumstance shall 
not be affected thereby. If this agreement shall be held contrary to the constitu- 
tion of any state participating therein, the agreerrent shall remain in full force 
and effect as to the state affected as to all severable matters. (1969, c. 631, s. 1.) 


§ 115-151.10. Designated state official.—For the purposes of the agree- 
ment set forth in this article the “designated state official” for this state shall be 
the State Superintendent of Public Instruction. He shall enter into contracts pur- 
suant to § 115-151.3 only with the approval of the specific text thereof by the 
State Board of Education. (1969, c. 631, s. 2.) 

State Government Reorganization—The tion by § 143A-47, enacted by Session 


Interstate Agreement authority was trans- Laws 1971, c. 864. 
ferred to the Department of Public Educa- 
ARTICLE 18. 


Certification and Salaries of Employees; Workmen’s Compensation. 


§ 115-152. Certificate prerequisite to employment. 


This section and § 115-155 declare un- supervisor or other professional personnel 
lawful the employment of any teacher, who does not hold a certificate in compli- 
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ance with the provisions of law or in ac- 
cordance with the regulations of the State 
Board of Education governing emergency 
substituted personnel. James v. Beaufort 
CountviiBd, “otsBduce 248> Pe-Suppe) tad 
(EsDuUN Gano aat deeb Leeeuetere Geo 
Cures 972): 

Teacher on a probation emergency B 
certificate was required to take the Na- 
tional Teacher Examination and attain a 
satisfactory score in order to have a stan- 
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dard certificate, which was required for 
the school in which he taught, both to re- 
main accredited by the State of North 
Carolina, and to remain in the employ of 
the school board. James v. Beaufort County 
Bromo Liticwectsi ts Sipps cia CH. LN Gs 
1071), aiid, 465 £20 477 (4th Cir. 1972)% 

Stated in Guthrie v. Taylor, 279 N.C. 703, 
185 S.E.2d 193 (1971), cert. denied, 406 
Wis oz0 eos Cte 1774, S27 ed ed 11g 
(1972). 


§ 115-152.1. Discrimination against blind prohibited in training 
and hiring of teachers.—No person otherwise qualified shall be denied the 
right to receive credentials from the State Board of Education, to receive train- 
ing for the purpose of becoming a teacher, or to engage in practice teaching in 
any school on the grounds he is totally or partially blind; nor shall any school 
district refuse to engage a teacher on such grounds, provided, that such blind 
teacher is able to carry out the duties of the position for which he applies in the 
school district. (1971, c. 949.) 


§ 115-153. Certifying and regulating the grade and salary of 
teachers; furnishing to county or city boards available personnel in- 
formation.—The State Board of Education shall have entire control of certificat- 
ing all applicants for teaching, supervisory, and professional positions in all public 
elementary and high schools of North Carolina: and it shall prescribe the rules 
and regulations for the renewal and extension of all certificates, and shall determine 
and fix the salary for each grade and type of certificate which it authorizes; pro- 
vided, that the State Board of Education shall require each applicant for an initial 
certificate or graduate certificate to demonstrate his or her academic and profes- 


sional preparation by achieving a prescribed minimum score at least equivalent to 


that required by the Board on November 30, 1972, on a standard examination ap- 
propriate and adequate for that purpose; provided, further, that in the event the 
Board shall specify the National Teachers Examination for this purpose, the re- 
quired minimum score shall not be lower than that which the Board required on 
November 30, 1972. 

Upon request the State Board of Education and the State Department of Public 
Instruction shall furnish to any county or city board of education any and all 
available personnel information relating to certification, evaluation and qualifica- 
tion including, but not limited to, semester hours or quarterly hours completed, 
graduate work, grades, scores, etc., that are on that date in the files of the State 
Board of Education or Department of Public Instruction. (1955, c. 1372, art. 18, 
S. A DGS Scr oe4 es. 20. 119737 C2363) 


Editor’s Note.— 

The 1973 amendment added the two 
provisos at the end of the first paragraph. 

Rule Making Authority Is Not Uncon- 
stitutional Delegation of Power.—Section 
115-11(14)a and this section neither en- 
large nor restrict the authority to make 
rules and regulations concerning the cer- 
tification of teachers conferred by the Con- 
stitution of North Carolina upon the State 
Board of Education. Thus, they are not 
delegations of power to the State Board of 
Education by the General Assembly. Guth- 
rie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 
(1971), cert. denied, 406 U.S. 920, 92 S. Ct. 
1774, 32+L. Ed. 2d 119 (1972). 

Requirement of Certificate Renewal Is 


Constitutional The Supreme Court held 
that the promulgation and administration 
of the regulation requiring all teachers 
employed in the public school system to 
obtain a renewal of their teaching certifi- 
cates every five years falls within the au- 
thority conferred upon the State Board 
of Education by the Constitution of North 
Carolina. Guthrie v. Taylor, 279 N.C. 703, 
185 S.E.2d 193 (1971), cert. denied, 406 
LAS7920,-09 Such 774.5382 Ed. odie 
(1972). 


Since the regulation adopted by the State 
Board of Education requiring all teachers 
employed in the public school system to 
obtain a renewal of their teaching certifi- 
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cates every five years cannot be deemed 
unreasonable or arbitrary in relation to 
the objective of improved instruction, there 
is no basis for holding its application to the 
plaintiff, and others similarly situated, is a 
violation of N.C. Const., Art. I, § 19. Guth- 
rie v. Taylor, 279 N.C. 703, 185 S.E.2d 193 
(1971), cert. denied, 406 U.S. 920, 92 S. Ct. 
ere4;-82 L.Ed. 2d°119 (1972). 

A regulation of the State Board of Edu- 
cation which requires all teachers employed 
in the public school system of North Caro- 
lina to obtain a renewal of their teaching 
certificates every five years and prescribes 
for all teachers the same number of credits 
and the same methods for obtaining such 
credits for the renewal of their certificates 
does not deny equal protection of the law, 
notwithstanding that the regulation is not 
| made to apply to employees of the State 
Board of Education whose duties are per- 
formed in the Board’s offices in the City of 
Raleigh who are not engaged in teaching. 
Since the purpose of requiring a certificate 
to teach is to assure good quality of per- 
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formance in the classroom, there is an 
obvious and reasonable basis for making 
the rule applicable to those who teach and 
omitting from its applicability those who 
do not. Guthrie v. Taylor, 279 N.C. 703, 185 
S.E.2d 193 (1971), cert. denied, 406 U.S. 
920,92 S: Ctui774932 ee ads Ode 1991072): 

There being a reasonable basis for the 
requirement that a teacher periodically re- 
new his or her certificate by further study 
or by educational travel the Supreme Court 
is not authorized to substitute its judg- 
ment for that of the State Board of Educa- 
tion and to declare the regulation, adopted 
by the Board, invalid on the ground that, 
in itS opinion, some other method for earn- 
ing the required credits for renewal would 
be equally as satisfactory in result. Guthrie 
Va Laylorw:279 (N-Geaips; WSar Ste 2d 8193 
(1971:),-cert. denied 406)U.S) 920.492 SeCn 
Li tape td. sed. lo tlon eye 

Stated in North Carolina Teachers Ass’n 
v. Asheboro City Bd. of Educ., 393 F.2d 
736 (4th Cir. 1968). 


§ 115-153.2. Authority for payroll deductions for group insurance 





and credit union loans.—(a) The State Board of Education may authorize and 
empower any county or city board of education, the board of trustees of any com- 
munity college or technical institute, or other governing authority, within the State, 
to establish a voluntary payroll deduction plan for : 

(1) Premiums for any type of group insurance established and authorized by 
the laws of the State; 

(2) Amounts authorized by members of the State Employees’ Credit Union 
or any local teachers’ credit unions to be deposited with such organiza- 
tions ; 

(3) Loans made to teachers by credit unions. 

(b) Any employee of any county or city board of education, any community 
college, technical institute, or of any educational association, may enter into a 
written agreement with his or her employer for the purpose of carrying out the 
provisions of this section. The State Board of Education is authorized and em- 
powered to make and promulgate rules and regulations to carry out the purposes 
of this section. (1969, c. 591.) 


§ 115-153.3. Additional payroll deductions authorized; written con- 
sent to county or city administrative unit.—Any public school teacher who 
is a member of a credit union organized and established under chapter 54 of 
the General Statutes may, by executing a written consent to the county cr city 
administrative unit by whom employed, authorize periodical payment or obliga- 
tion to such credit union to be deducted from their salaries or wages, and such 
deductions shall be made and paid to said credit union as and when said salaries 
and wages are payable. (1969, c. 890.) 

Editor’s Note. — The above section in 
Session Laws 1969, c. 890, is designated § 
115-160.5. Since a § 115-160.5 had already 


been added by Session Laws 1969, c. 638, 
the section added by c. 390 has been re- 


designated § 115-153.3. 


§ 115-155. Employment of persons without certificate unlawful; 
salaries not paid. 


Section 115-152 and this section declare 
unlawful the employment of any teacher, 


supervisor or other professional personnel 
who does not hold a certificate in compli- 
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ance with the provisions of law or in ac- 
cordance with the regulations of the State 
Board of Education governing emergency 
substituted personnel. James v. Beaufort 
County Bd. of Educ., 348 F. Supp. 711 
CE DUNGG, 1971), aft’, S65. hee ce 4th 
into sei: 

Teacher on a probation emergency B 
certificate was required to take the Na- 
tional Teacher Examination and attain a 
satisfactory score in order to have a stan- 


§ 115-156. Colleges to aid as to 


This section does not purport to enlarge 
or restrict the power of the State Board 
of Education to promulgate and administer 
rules and regulations governing the issu- 
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dard certificate, which was required tor the 
school in which he taught, both to remain 
accredited by the State of North Carolina, 
and to remain in the employ of the school 
board. James v. Beaufort County Bd. of 
Educ., 348 F. Supp. 711 (E.D.N.C. 1971), 
aff’d, 465 F.2d 477 (4th Cir. 1972). 

Stated in Guthrie v. Taylor, 279 N.C. 
703, 185 S.E.2d 193 (1971), cert. denied, 
406, “U.S, 920,59248. (Ct.ni774, 32: Le Ed. 2d 
119 (1972). 


certificates. 

ance and the renewal of teachers’ certifi- 
ates, Guthrie v. laylor,-279 N.C. 703, 184 
SH.2d2 195 "(1971), cert. denied, ”"406 Usa 
930,92 5, Ct. 1774, 32°L. Ed. 2d 119 (19728 


§ 115-157. Pay of school officials and other employees.—School of- 
ficials and other employees shall be paid promptly when their salaries are due 
provided the legal requirements for their employment and service have been met. 
All school officials and other employees employed by any administrative unit or 
school district, who are to be paid from local funds, shall be paid promptly as pro- 
vided by law and as State-allotted school officials and other employees are paid. 

Public school employees paid from State funds shall be paid as follows: 


(1) Academic Teachers.—Regular State-allotted teachers shall be employed 
for a period of 10 calendar months and shall be paid monthly at the end 
of each calendar month of service. Included within the 10 calendar 
months’ employment shall be 1.25 days of annual vacation leave for 
each month of the 10 months’ service which shall be designated by 
each county and city board of education at a time when siudents are 
not scheduled to be in regular attendance. Included within the 10 calen- 
dar months’ employment each county and city board of education shall 
designate the same or an equivalent number of legal holidays occurring 
within the period of employment for academic teachers as those desig- 
nated by the State Personnel Council for State employees. Within 
policy adopted by the State Board of Education, each county and city 
board of education shall develop rules and regulations designating what 
additional portion of the 10 calendar months not devoted to classroom 
teaching, holidays, or annual leave, shall apply to service rendered be- 
fore the opening of the school term, during the school term, and after 
the school term and to fix and regulate the duties of State-allotted 
teachers during said period, but in no event shall the total number of 
work days exceed 200 days. County and city boards of education shall 
consult with the employed public school personnel in the development 
of the 10-calendar-months schedule. 


(2) Occupational Education Teachers. 





State-allotted man-months of ser- 


vice to county and city boards of education as provided by the State 
Board of Education shall be used for the employment of teachers of 
occupational education for a term of employment as determined by the 
county and city boards of education and teachers so employed shall be 
paid on a calendar-month basis at the end of each calendar month of 
service for the term of their employment. Included within their term 
of employment shall be the same rate of annual vacation leave and legal 
holidays provided under the same conditions as set out in subdivision 
(1) above, but in no event shall the total work days for a 10-month 
employee exceed 200 days in a 10-month schedule and the work week — 
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shall constitute five days for all occupational teachers regardless of the 
employment period. 


(3) Supervisors and Classified Principals——State-allotted supervisors and 
classified principals shall be employed for a term of 12 calendar months 
and shall be paid monthly at the end of each calendar month of ser- 
vice for the term of their employment. Included within their term of 
employment shall be provided the same rate of annual vacation leave 
and legal holidays as set out in subdivision (1) above, said annual leave 
to be taken as determined by each county and city board of education. 


(4) Superintendents and Other Employees on an Annual Basis.—The sal- 
aries of superintendents and others employed on an annual basis shall 
be paid monthly on the basis of each calendar month of service. In- 
cluded within their term of employment shall be provided the same 
rate of annual vacation leave and legal holidays as set out in subdivi- 
sion (1) above, said annual leave to be taken as determined by each 
county and city board of education. 


(5) Other School Employees.—Other school employees paid on an hourly 
or other basis shall be paid at a time as determined by each county and 
city board of education and expenditures from State funds shall be 
within allocations made by the State Board of Education and in ac- 
cordance with rules and regulations approved by the State Board of 
Education concerning allocations of State funds. Included within the 
term of employment shall be provided for full-time employees the same 
rate of annual vacation leave and legal holidays as set out in subdivision 
(1) above and said vacation leave shall he taken under policies deter- 
mined by each county and city board of education. 


(6) The provisions for annual vacation leave and holidays referred to in this 
section shall apply only to such persons employed by the county and 
city boards of education during the days designated by each county 
and city board of education as vacation days. Vacation days shall not 
be used for extending the term of employment of individuals and shall 
not be cumulative from one fiscal year to another fiscal year. 


(7) Each county and city board of education shall sustain any loss by reason 
of an overpayment to any school official or other employee paid from 
State funds. 


(8) All of the foregoing provisions of this section shall be subject to the re- 
quirement that at least fifty dollars ($50.00) or other minimum amount 
required by federal social security laws, of the compensation of each 
school employee covered by the Teachers’ and State Employees’ Re- 
tirement System or otherwise eligible for Social Security coverage, 
shall be paid in each of the four quarters of the calendar year. (1955, 
cmio72 fart. 18iss 67) LOGIC BLO0m ae 197 or 1 052481 973ex 647 esi: 


Editor's Note. — The 1971 amendment, Session Laws 1973, c. 647, s. 2, provides 
effective July 1, 1971, rewrote provisions that implementation of the provisions of 
of the former second paragraph relating the 1973 amendment to this section is de- 
to employment of classified principals. pendent upon the availability of funda. 

The 1973 amendment, effective July 1, 

1973, rewrote this section. 


§ 115-157.1. Salaries of teachers and principals in certain State 


institutions.—All persons employed as teachers or principals in the schools and 
institutions listed in subsection (p) of G.S. 115-142 shall be compensated at the 
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same rate as are teachers in the public schools in accordance with the salary 
schedule adopted by the State Board of Education. (1973, c. 315, s. 2.) 
Editor’s Note. — Session Laws 1973, c. 
315, s. 3, makes the act effective July 1, 
1973, 


§ 115-159.1. Salary of teacher injured during episode of violence.— 
(a) Any teacher as defined in G.S. 135-1(25) who, while engaged in the course 
of his employment or in any activities incidental thereto, suffers any injury or dis- 
ability resulting from or arising out of any episode of violence by one or more per- 
sons shall be entitled to receive his full salary during the shortest of these periods: 
one year, or the continuation of his disability, or the time during which he is un- 
able to engage in his employment because of injury. An episode of violence shall 
be defined to mean but shall not be limited to any acts of violence directed toward 
any school building or facility, or to any teacher or any student by any person in- 
cluding but not limited to another student. These benefits shall be in lieu of all 
other income or disability benefits payable under workmen’s compensation to such 
teacher only during the period prescribed herein. Thereafter, such teacher shall 
be paid such income or disability payments to which he might be entitled under 
workmen’s compensation. If the employment of a substitute teacher is necessitated 
by the disability of the injured teacher, the salary of such substitute teacher shall 
he paid from the same source of funds from which the teacher is paid. This sec- 
tion shall in no way limit the right of the injured teacher to receive the benefits of 
medical, hospital, drug and related expense payments from any source, including 
workmen's compensation. Provided further that this section shall not apply to any 
teacher who js injured while he himself participates in or provokes such episode 
of violence except as is incident to the maintenance or restoration of order or 
classroom discipline or to defend himself. Provided further that this section shall 
he given liberal construction and interpretation as to any and all definitions, con- 
ditions, and factual circumstances set forth herein. 

(b) Anv teacher claiming the benefits of this section shall file claim with the 
board of education emploving such teacher within one vear after the occurrence 
giving rise to his alleged injurv. That board of education shall. within 30 days 
after receipt of stich claim, decide whether and to what extent that teacher is 
entitled to the benefits of this section and shall forthwith transmit its decision 
in writing to such teacher. That teacher shall. however, have the right to appeal 
the decision of that board of education to the North Carolina Industrial Commis- 
sion by serving that board of education and the North Carolina Industrial Com- 
mission with written notice thereof within 30 davs after receipt of the board’s 
written decision. In determining all appeals under this section the North Carolina 
Industrial Commission shall constitute a court for the purpose of hearing de novo 
and passing upon all claims thereby presented in accordance with procedures 
utilized by the Commission in determining claims under the Workmen’s Compen- 
sation Act. The decision of the Industrial Commission in each instance shall be 
subject to appeal to the North Carolina Court of Appeals as provided in GS. 
143-293 and G.S. 143-294. (1971, c. 640, ss. 1, 2: 1973, c. 753.) 

Editor’s Note.—The 1973 amendment, in sentence, and inserted “or classroom dis- 
subsection (a), rewrote the first sentence, cipline”’ near the end of the next-to-last 
added the second sentence and the last sentence. 


ARTICLE 188. 
Student Teachers. 
§ 115-160.5. Student teacher and student teaching defined.—A 


student teacher is anv student enrolled in an institution of higher education ap- 
proved by the State Board of Education for the preparation of teachers who is 
jointly assigned by that institution and a county or city board of education to 
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student-teach under the direction and supervision of a regularly employed certified 
teacher. 


Student teaching may include those duties granted to a teacher by G.S. 115-146 
and any other part of the school program for which either the supervising teacher 
or the principal is responsible. (1969, c. 638, s. 1.) 


§ 115-160.6. Legal protection.—A student teacher under the supervision 
of a certified teacher or principal shall have the protection of the laws accorded the 
certified teacher. (1969, c. 638, s. 1.) 


Quoted in Moore v. Gaston County Bd. of 
Educ., 357 F. Supp. 1037 (W.D.N.C. 1973). 


§ 115-160.7. Assignment of duties.—It shall be the responsibility of a 
supervising teacher, in cooperation with the principal and the representative of 
the teacher preparation institution, to assign to the student teacher responsibili- 
ties a duties that will provide adequate preparation for teaching. (1969, c. 638, 
stoi 


DUBGCH AP TER Vihe PU BIIlS! 


ARTICLE 19. 
Census, Admissions and Attendance. 


§ 115-161: Repealed by Session Laws 1973, ¢c. 1113. 


§ 115-162. Age requirement and time of enrollment. — Children to 
be entitled to enrollment in the public schools for the school year 1955-1956, and 
each year thereafter, must have passed the sixth anniversary of their birth be- 
fore October first of the year in which they enroll, and must enroll during the 
first month of the school year: Provided, that if a particular child has already 
been attending school in another state in accordance with the laws or regulations 
of the school authorities of such state before moving to and becoming a resident 
of North Carolina, such child will be eligible for enrollment in the schools of 
this State regardless of whether such child has passed the sixth anniversary of 
his birth before October first. The State Board of Education is hereby authorized 
and empowered, in its discretion, to change the above dates of October first. The 
principal of any public school shall have the authority to require the parents of 
any child presented for admission for the first time to such school to furnish a 
certified copy of the birth certificate of such child, which shall be furnished with- 
out charge by the register of deeds of the county having on file the record of the 
birth of such child, or other satisfactory evidence of date of birth. (1955, c. 1372, 
rt 10s 82 019098 41213067 4= 19/5Nic 20034523)) 


Cross Reference. — For present provi- to enrollment of children in kindergarten 
sions as to kindergartens, see §§ 115-205.11 programs. 
through 115-205.13. The 1973 amendment, effective July 1, 
Editor’s Note. — The 1969 amendment 1973, deleted the paragraph added by the 


added a former second paragraph, relating 1969 amendment. 


§ 115-163. Pupils residing in school district shall have advantages 
of public schools.—All pupils residing in a school district or attendance area, 
and who have not been removed from school for cause, shall be entitled to all 
the privileges and advantages of the public schools of such district or attendance 
area in such school buildings to which they are assigned by county and city 
boards of education: Provided, that wherever pupils from nontax units, dis- 
tricts, or attendance areas, are assigned to a school in a tax unit, district, or at- 
tendance area, the assignment shall be for only the current school year, unless 
satisfactory agreements are reached between all units, districts, or attendance 
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areas concerned: Provided, further, that pupils residing in one administrative 
unit may be assigned either with or without the payment of tuition to a school 
located in another administrative unit upon such terms and conditions as may be 
agreed in writing between the boards of education of the administrative units 
involved and entered upon the official records of such boards: Provided, further, 
that the assignment of pupils living in one administrative unit or district to a 
school located in another administrative unit or district, either with or without 
the payment of tuition, shall have no effect upon the right of the administrative 
unit or district to which said pupils are assigned to levy and collect any supple- 
mental tax heretofore or hereafter voted in such administrative unit or district: 
Provided, further, the boards of education of adjacent administrative units may 
operate schools in adjacent units upon written agreements between the respective 
boards of education and approval by the county commissioners and the State Board 
of Education. 


Unless otherwise assigned by the county or city board of education, the fol- 
lowing pupils are entitled to attend the schools in the district or attendance area 
in which they reside: 


(1) All persons of the district or attendance area who have not completed the 
prescribed course for graduation in the high school. Provided, the 
superintendent, or the principal with the approval of the superintendent, 
of the school administrative unit may, in his discretion, prohibit the 
enrollment of or remove from school any pupil who has attained the 
age of 21 years. 


(2) All pupils whose parents have recently moved into the unit, district, or 
attendance area for the purpose of making their legal residence in the 
same. 


(3) Any pupil or pupils living with either father, mother or guardian who 
has made his or her permanent home within the district. (1955, c. 


13 Agarose 19/1.¢c. 153;) 


Editor’s Note. — The 1971 amendment 
added the second sentence in subdivision 
(1) of the second paragraph. 


§ 115-165. Children not entitled to attend public schools.—A child so 
severely afflicted by mental, emotional or physical incapacities as to make it un- 
likely for such child to substantially profit by instruction given in the public 
schools shall not be permitted to attend the public schools of the State. When 
such child is presented for enrollment in a public school, it shall be the duty of 
the county or city superintendent of schools to have made the appropriate medical, 
social, psychological and educational examination of the child to determine whether 
the child can profit from attending the public schools. When appropriate the 
school superintendent also may consult with the local health director and county 
director of public welfare. Upon receipt of a report indicating that the child can- 
not substantially profit from instruction given in the public school, the county 
or city superintendent of schools is authorized to exclude the child from the pub- 
lic schools. 


If the child is excluded from the public schools, the parent, person standing in 
loco parentis, or guardian of the child may appeal the superintendent’s decision to 
the city or county board of education as the case may be. Such board of educa- 
tion may uphold the superintendent’s decision to exclude the child or it may re- 
verse the decision and order the child’s enrollment. If it deems necessary, the 
board of education may require additional examination of the child. In the event 
the board upholds the superintendent’s decision to exclude the child, the action of 
the board of education shall be the final administrative determination. The parent 
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or guardian, however, shall have the right to appeal the school board’s decision 
to the court under article 33 of chapter 143 of the North Carolina General Stat- 
utes. In all such cases in which a child is excluded from a public school, a com- 
plete record of the transaction shall be available to the parent, person standing in 
loco parentis, or guardian at their request. (1955, c. 1372, art. 19, s. 5; 1961, c. 


186; 1965, c. 584, s. 17; 1969, c. 340.) 

Editor’s Note.— 

The 1969 amendment rewrote this sec- 
tion. 

Due Process Requirements for Prolonged 
Suspension.—Where exclusion or suspen- 
sion for any considerable period of time is 
a possible consequence of proceedings, due 
process requires a number of procedural 
safeguards to students such as: (1) notice 
to parents and student in the form of a 
written and _ specific statement of the 
charges which, if proved, would justify the 
punishment sought; (2) a full hearing after 
adequate notice; (3) which hearing is con- 
ducted by an impartial tribunal; (4) the 
right to examine exhibits and other evi- 


be represented by counsel (though not at 
public expense); (6) the right to confront 
and examine adverse witnesses; (7) the 
right to present evidence on behalf of the 
student; (8) the right to make a record of 
the proceedings; and, (9) the requirement 
that the decision of the authorities be based 
upon substantial evidence. Givens v. Poe, 
346 F. Supp. 202 (W.D.N.C. 1972). 

Limited Court Review.—Court review of 
suspensions and exclusions, regardless of 
where the child lives, is limited by this 
section to the superior court under Chapter 
143, Article 33, the Administrative Pro- 
cedure Act. Givens v. Poe, 346 F. Supp. 
202 (W.D.N.C. 1972). 


dence against the student; (5) the right to 


ARTICLE 20. 


General Compulsory Attendance Law. 


§ 115-166. Parent or guardian required to keep child in school; ex- 
ceptions.—Every parent, guardian or other person in this State having charge 
or control of a child between the ages of seven and 16 years shall cause such child 
to attend school continuously for a period equal to the time which the public 
school to which the child is assigned shall be in session. No person shall encourage, 
entice or counsel any such child to be unlawfully absent from school. 


The principal, superintendent, or teacher who is in charge of such school shall 
have the right to excuse a child temporarily from attendance on account of sick- 
ness or other unavoidable cause which does not constitute unlawful absence as 
defined by the State Board of Education. The term “school” as used herein is 
defined to embrace all public schools and such nonpublic schools as have teachers 
and curricula that are approved by the county or city superintendent of schools 
or the State Board of Education. 


All nonpublic schools receiving and instructing children of a compulsory school 
age shall be required to keep such records of attendance and render such reports 
of the attendance of such children and maintain such minimum curriculum stan- 
dards as are required of public schools; and attendance upon such schools, if the 
school refuses or neglects to keep such records or to render such reports, shall 
not be accepted in lieu of attendance upon the public school of the district to 
which the child shall be assigned: Provided, that instruction in a nonpublic school 
shall not be regarded as meeting the requirements of the law unless the courses 
of instruction run concurrently with the term of the public school in the district 
and extend for at least as long a term. Provided, further that any child which 
is afflicted by mental, emotional, or physical incapacities so as to make it unlikely 
that such child could substantially profit by instruction given in the public schools, 
he or she need not be presented for enrollment upon presentation to the super- 
intendent of city or county schools of evidence that medical, social, psychological 
and educational evaluation has been made showing that such child could not sub- 
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stantially profit by instruction in the public schools. (1955, c. 1372, art. 20, s. 1; 


1956 (ExtSessrrc 19GS he eons oO; 


Editor’s Note.— 

The first 1969 amendment added the 
second proviso to the last paragraph of the 
section. 

The second 1969 amendment deleted 
“and in which he is enrolled” following 
“assigned” in the first paragraph and also 
deleted a proviso in the first paragraph ex- 
empting children from the requirement of 


1969, c. 339; c. 799, s. 1; 1971, c. 846.) 


that paragraph under certain circumstances, 
and inserted “could” preceding “substan- 
tially profit” near the beginning of the 
second proviso in the last paragraph. 

The 1971 amendment added the second 
sentence of the first paragraph. 

Stated in Godwin v. Johnston County 
Bd. of Educ., 301 F. Supp. 1339 (E.D.N.C. 
1969). 


§ 115-167. State Board of Education to make rules and regulaticns; 
method of enforcement. 

Cited in Horton v. Orange County Bd. 
of Educ., 342 F. Supp. 1244 (M.D.N.C. 
1971). 


§ 115-169. Violation of law; penalty. — Any parent, guardian or other 
person violating the provisions of this article shall be guilty of a misdemeanor and 
upon conviction shall be fined not more than fifty dollars ($50.00) or imprisoned 
not more than thirty (30) days, or both, in the discretion of the court. (1955, c. 
1372, art. 20, s. 4; 1969, c. 799, s. 2.) 

Editor’s Note. — The 1969 amendment 
rewrote the provisions relating to punish- 
ment. 


§ 115-172. Deaf children and blind children to attend school; age 
limits; minimum attendance.—Every deaf child and every blind child between 
the ages of six and eighteen years of sound mind in North Carolina who shall be 
qualified for admission into a State school for the deaf or the blind shall attend 
a school that has an approved program for the deaf or the blind, or in the case 
of a blind child, such child may attend a public school, for a term of not less than 
nine months each year. Parents, guardians, or custodians of every such blind or 
deaf child between the ages of six and eighteen years shall send, or cause to be 
sent, such child to some school for the instruction of the blind or deaf or public 
school as herein provided. As to any deaf child, or any blind child not attending 
a public school as herein provided, the superintendent of any school for the blind 
or deaf may exempt any such child from attendance at any session or during any 
year, and may discharge from his custody any such blind or deaf child whenever 
such discharge seems necessary or proper. Such discharge or exemption shall be 
reviewed by the board of directors upon petition by the parent, guardian, or other 
interested person or the child who has been exempted or discharged; provided, 
however, that such board shall not he required to review such discharge or exemp- 
tion more than once during each calendar year. Whenever a blind or deaf child 
shall reach the age of eighteen years and is still unable to become self-supporting 
because of his defects, such child shall continue in said school until he reaches the 
age of twenty-one, unless he becomes capable of self-support at an earlier date. 
(1955, c.137Z; art. 20s. At. 90g.c, 449.5. 1) 

Editor’s Note. —- The 1969 amendment 
rewrote this section. 


§ 115-173. Parents, etc., failing to enroll deaf child in school guilty 
of misdemeanor; provisos.—The parents, guardians, or custodians of any deaf 
child or children between the ages of six and eighteen years failing to enroll 
such deaf child or children in some school for instruction as provided herein, 
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shall be guilty of a misdemeanor, and upon conviction shall be fined or impris- 
oned, at the discretion of the court. Provided, that this section shall not apply to 
or be enforced against the parent, guardian, or custodian of any deaf child until 
such time as the superintendent of any school for the instruction of the deaf shall 
in his discretion serve written notice on such parent, guardian, or custodian, di- 
recting that such child be sent to the institution, advising such parents, guardians, 
or custodians of the legal requirements of this section and provided, further, that 
the willful failure of such parent, guardian, or custodian shall constitute a con- 
tinuing offense and shall not be barred by the statute of limitations. (1955, c. 1372, 
art. 20, s. 8; 1969, c. 749, s. 1.) 


Editor’s Note. — The 1969 amendment 
rewrote this section. 


§ 115-174. Parents, etc., failing to send blind child to school guilty 
of misdemeanor; provisos. — The parents, guardians, or custodians of any 
blind child or children between the ages of six and eighteen years failing to send 
such child or children to some school for the instruction of the blind or public 
school shall be guilty of a misdemeanor, and upon conviction shall be fined or 
imprisoned, at the discretion of the court. This section shall not be enforced against 
the parents, guardians, or custodians of any blind child until such time as the 
superintendent of some school for the instruction of the blind shall in his dis- 
cretion serve written notice on such parents, guardians, or custodians directing 
that such child be sent to the said school or to a public school, advising such 
parents, guardians, or custodians of the legal requirements of this section and 
provided, further, that the willful failure of such parents, guardians, or custodians 
shall constitute a continuing offense and shall not be barred by the statute of 
limitations. The authorities of the Governor Morehead School shall not be com- 
pelled to retain in their custody or under their instruction any incorrigible person 
or persons of confirmed immoral habits. (1955, c. 1372, art. 20, s. 9; 1969, c. 749, 
s. 1.) 

Editor’s Note. — The 1969 amendment 
rewrote this section. 


§ 115-175. School superintendent to report blind and deaf children. 
—It shall be the duty of the county and city school superintendents to report the 
names and addresses of parents, guardians, or custodians of any deaf or blind 
children residing within their respective school administrative units to the super- 
intendent of the institution provided for each. Such report also shall be made to 
the Department of Public Instruction. (1955, c. 1372, art. 20, s. 10; 1969, c. 
749, s. 1.) 

Editor’s Note. — The 1969 amendment 
rewrote this section. 


ARTICLE 21. 
Assignment and Enrollment of Pupils. 


§ 115-176. Authority to provide for assignment and enrollment of 
pupils; rules and regulations. 


Constitutionality.— similarly situated. Felder v. Harnett County 


Although this article has been declared 
facially constitutional, when such a statute 
is applied to discriminate against negro pu- 
pils, it is given an unconstitutional applica- 
tion. Criteria may not be used to screen 
and deny negro applicants to a particular 
school if they are not used in the same 
manner to screen and deny white applicants 
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Bd. of Educ., 349 F.2d 366 (4th Cir. 1965). 

Power of Local Boards Is Only Subject 
to Standards and Limitations of This Arti- 
cle.—The State has entrusted to the county 
and city boards of education the “full and 
complete” power to assign and reassign 
each child residing within its unit to a pub- 
lic school, subject only to the standards 
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and limitations prescribed by the Pupil As- 
signment Law, including the power of the 
courts of North Carolina to hear de novo 
an appeal from the final order of the board 
and, thereupon, to enter the appropriate 
order. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 

This article imposes upon the school 
board, and upon the courts on appeal from 
it, a solemn duty, for in applying this arti- 
cle to the application for the reassignment 
of a child, the board is dealing with an as- 
set of the State which cannot be valued in 
the terms of the market place. In re Var- 
ner, 266 N.C. 409, 146 S.E.2d 401 (1966). 

Which Board May Not Delegate.—The 
Pupil Assignment Law does not authorize 
the school board to abdicate or delegate 
its duty to exercise the power so entrusted 
to it for the best interests of the applying 
child. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 


The school board is endowed by this 
section with “full and complete” and “fi- 
nal” authority to assign students to what- 
ever schools the board chooses to assign 
them. The board may not shift this statu- 
tory burden to others. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 306 F. Supp. 
1299 (W.D.N.C. 1969). 


Hence, Board May Not Transfer Its 
Power to Federal Employee.—The school 
board may not, in the hope of receiving 
money for its school, shut its eyes to the 
mandate of the statute. It may not, by 
contract or otherwise, transfer its power 
to an emplovee of the federal government, 
or bind itself to exercise it as he may di- 
rect, or in any other manner than that pro- 
vided in this article, or for any purpose 
other than that for which the State con- 
ferred the power upon it. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 


It is the local school board, and not the 
court, which has the duty to assign pupils 
and operate the schools, subject to the re- 
quirements of the Constitution. It is the 
court’s duty to assess any pupil assign- 
ment plan in terms of the Constitution 
which is still the supreme law of the land. 
Swann v. Charlotte-Mecklenburg Bd. of 
Educ., 300 F. Supp. 1358 (W.D.N.C. 1969). 

Other Factors Than Mixture of Races 
May Be Considered.—There is no consti- 
tutional requirement that the school board 
act with the conscious purpose of achieving 
the maximum mixture of races in the 
school population. The Constitution per- 
mits the board to consider natural geo- 
graphic boundaries, accessibility of partic- 
ular schools, and many other factors which 
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are unrelated to race. So long as the bound- 
aries are not drawn for the purpose of 
maintaining racial segregation, the school] 
board is under no constitutional require- 
ment that it effectively and completely 
counteract all of the effects of segregated 
housing patterns. Swann y. Charlotte- 
Mecklenburg Bd. of Educ., 369 F.2d 29 
(4th Cir. 1966). 


Duty to Desegregate Schools.—School 
officials have the continuing duty to take 
whatever action may be necessary to create 
a unitary, nonracial system. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 300 
F, Supp. 1358 (W.D.N.C. 1969). 


The school board has a duty to promote 
acceptance of and compliance with the 
law. Swann v. Charlotte-Mecklenburg Bd. 
of Educ., 306 F. Supp. 1299 (W.D.N.C. 
1969). 

School boards are clearly charged with 
the affirmative duty to desegregate schools 
“now” by positive measures. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 300 
Fowsupie tase CVV. U.N. Ce. 1909), 


School boards operating state-compelled 
racially dual systems are clearly charged 
with the affirmative duty to take whatever 
steps might be necessary to convert to a 
unitary system in which racial discrimina- 
tion will be eliminated root and branch. 
Swann v. Charlotte-Mecklenburg Bd. of 
Edue,. 200 0'hy supp) 11348’ GW.DLN, @ 
1969). 

The duty of the local school boards is 
not simply a negative duty to refrain from 
active lega! racial discrimination, but a 
duty to act positively to fashion affirma- 
tively a school system as free as possible 
from the lasting effects of historical apart- 
heid. Swann v. Charlotte-Mecklenburg Bd. 
Of Educ. 300° Ff; Supp. 1358 “CVW.D IN es 
1969). 

The school board has an affirmative duty 
to promote faculty desegregation and de- 
segregation of pupils, and to deal with the 
problem of the all-black schools. Swann 
v. Charlotte-Mecklenburg Bd. of Educ.. 300 
F. Supp. 1358 (W.D.N.C. 1969). 


The board must fashion steps which 
promise realistically to convert promptly 
to a system without a “white’’ school and 
a “negro” school but just schools. Swann 
v. Charlotte-Mecklenburg Bd. of Educ., 
306 F. Supp. 1299 (W.D.N.C. 1969). 


De jure segregation was outlawed by the 
two decisions of the United States Supreme 
Court in Brown v. Board of Educ., 347 
U;S..,483, 74.S. -Ct..686,.98:.L,.-E.d.. 873,88 
A.L.R.2d 1180 (1954) and 349 U.S. 294, 75 
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SiCty 7537904 LE? 1083) (1955 )seswann 
v. Charlotte-Mecklenburg Bd. of Educ., 
300 F. Supp. 1358 (W.D.N.C. 1969). 


In the field of public education the doc- 
trine of “separate but equal” has no place. 
Separate educational facilities are in- 
herently unequal. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 300 F. Supp. 
1358 (W.D.N.C. 1969). 


“Freedom of Choice’’.—In desegregating 
a racially dual school system a plan utiliz- 
ing “freedom of choice” is not an end in 
itself. “Freedom of choice’ is not a sacred 
talisman; it is only a means to a constitu- 
tionally required end—the abolition of the 


system of segregation and its effects. 
Swann v. Charlotte-Mecklenburg Bd. of 
Buua, 300) tae SUDDs Mison 1 VV eD.N.C. 


1969). 

The neighborhood school theory has no 
standing to override the 
Swann vy. Charlotte-Mecklenburg Bd. of 
due. 300, 6. o5upp. 101558 .:GW:D.N.C 
1969). 

The neighborhood school theory was 
repudiated by the 1955 General Assembly 
and still stands repudiated in the Pupil 
Assignment Act of 1955-56. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 300 
F. Supp. 1358 (W.D.N.C. 1969). 

The neighborhood school concept never 
prevented statutory racial segregation; it 
may not now be validly used to perpetuate 


segregation. Swann v. Charlotte-Mecklen- 
burg Bd. of Educ., 300 F: Supp. 1358 
(W.D.N.C. 1969). 


The quality of public education should 
not depend on the economic or racial ac- 
cident of the neighborhood in which a 
child’s parents have chosen to live—or 
find they must live—nor on the color of 
his skin. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 300 F. Supp. 1358 (W.D.N.C. 
1969). 

Where pupils live must not control where 
they are assigned to school, if some other 
approach is necessary in order to eliminate 
racial segregation. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 306 F. Supp. 
1299 (W.D.N.C. 1969). 

Desegregation Plan—Burden on School 
Board.—The burden on a school board to- 
day is to come forward with a school de- 
segregation plan that promises realistically 
to work, and promises realistically to work 
now. Swann v. Charlotte-Mecklenburg Bd. 
of Educ., 300 F. Supp. 1358 (W.D.N.C. 
1969). 

Same—Purpose.—The transition to a uni- 
tary, nonracial system of public education 
was and is the ultimate end to be brought 
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about by a school desegregation plan. 
Swann v. Charlotte-Mecklenburg Bd. of 


Educ., 300 F. Supp. 1358 (W.D.N.C. 1969). 

Same—Methods of Desegregation.—In 
developing a desegregation plan, the school 
board is free to consider all known ways 
of desegregation, including bussing; pair- 
ing of grades or of schools; enlargement 
and realignment of existing zones; freedom 
of transfer coupled with free transporta- 
tion for those who elect to abandon de 
facto segregated schools; and any other 
methods calculated to establish education 
as a public program operated according to 
its own independent standards, and un- 
hampered and uncontrolled by the race of 
the faculty or pupils or the temporary 
housing patterns of the community. Swann 
v. Charlotte-Mecklenburg Bd. of Educ., 
300 F. Supp. 1358 (W.D.N.C. 1969). 

Same—Rezoning.—A school desegrega- 
tion plan should try to avoid any rezoning 
which tends to perpetuate segregated pu- 
pil assignment. Swann v. Charlotte-Meck- 
lenburg Bd. of Educ., 300 F. Supp. 1358 
(W.D.N,Cne1969) 

-Administrative Transfers. — The board 
should retain its statutory power and duty 
to make assignments of pupils for admin- 
istrative reasons, with or without requests 
from parents. Administrative transfers 
shall not be made if the result of such 
transfers is to restore or increase the de- 
gree of segregation in either the transferor 
or the transferee school. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 311 F. 
Srpp26a9 OWeD as Ca. 1970): 

Assignment to School outside Adminis- 
trative Unit.— 

The legislature contemplated agreements 
between boards acting within the frame- 
work of the statute and free to accomplish 
its purpose—the assignment of the individ- 
ual child to the school where his or her 
“best interest’ would be served without 
disruption of that school. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 

The board of one administrative unit 
cannot assign a child to a school in another 
administrative unit without the consent of 
the board of the other unit. In re Varner, 
266 N.C. 409, 146 S.E.2d 401 (1966). 


Under the Pupil Assignment Law, as 
amended in 1956, the board of education of 
one city or county administrative unit may 
not permit to be enrolled in one of its 
schools a child who resides in the territory 
of another unit solely upon its own willing- 
ness to do so, plus the desire of the child 
or its parents to attend that school. Nothing 
else appearing, the assent of the board of 
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the unit in which the child resides must be 
obtained. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 


The requirement that a child residing in 
one unit may not be placed in school in an- 
other unit without the assent of his resi- 
dent unit’s board is a protection to each 
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It is not within the fair intendment of 
this law that a board may enter into an 
agreement with some other agency or per- 
son that, come what may and regardless of 
the welfare of the applying child, the board 
will never agree to assign any child to any 
school in another county. In re Varner. 266 


N.C. 409, 146 S.E.2d 401 (1966). 

Stated in Fries v. Rowan County Bd. of 
EGue ja aN. Ce ADD 341. 1724. 5,E.2da76 
(1970). 

Cited in Huggins v. Wake County Bd. 
Of (i-duGwes lapeN Casa) ote 5,600 Ue 
(1967). 


unit against raids upon its student body by 
another unit so as to gain additional teacher 
allotment by the State on account of in- 
creased enrollment, or so as to gain accom- 
plished athletes, or for any other purpose. 
In re Varner, 266 N.C. 409, 146 S.E.2d 401 
(1966). 


§ 115-176.1. Assignment of pupils based on race, creed, color or na- 
tional origin prohibited.—No person shall be refused admission into or be ex- 
cluded from any public school in this State on account of race, creed, color or 
national origin. No school attendance district or zone shall be drawn for the pur- 
pose of segregating persons of various races, creeds, colors or national origins 
from the community. 


Where administrative units have divided the geographic area into attendance 
districts or zones, pupils shall be assigned to schools within such attendance dis- 
tricts; provided, however, that the board of education of an administrative unit 
may assign any pupil to a school outside of such attendance district or zone in 
order that such pupil may attend a school of a specialized kind including but not 
limited to a vocational school or school operated for, or operating programs for, 
pupils mentally or physically handicapped, or for any other reason which the board 
of education in its sole discretion deems sufficient. No student shall be assigned 
or compelled to attend any school on account of race, creed, color or national 
origin, or for the purpose of creating a balance or ratio of race, religion or national 
origins. Involuntary bussing of students in contravention of this article is pro- 
hibited, and public funds shall not be used for any such bussing. 


The provisions of this article shall not apply to a temporary assignment due to 
the unsuitability of a school for its intended purpose nor to any assignment or 
transfer necessitated by overcrowded conditions or other circumstances which, in 
the sole discretion of the school board, require assignment or reassignment. 


The provisions of this article shall not apply to an application for the assignment 
or reassignment by the parent, guardian or person standing in loco parentis of 
any pupil or to any assignment made pursuant to a choice made by any pupil who 
is eligible to make such choice pursuant to the provisions of a freedom of choice 
plan voluntarily adopted by the board of education of an administrative unit. (1969, 
c. 1274.) 


This section cannot be interpreted to 
frustrate the constitutional prohibitior 
against segregated schools. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 312 F. 
Supp. 5035 (W.DN. GC. 970. 

This section is unconstitutional in part. 
Swann v. Charlotte-Mecklenburg Bd. of 
Educ., 312 F. Supp. 503 (W.D.N.C. 1970). 

To the extent that this section may in- 
terfere with the board’s performance of 
its affirmative constitutional duty to estab- 
lish a unitary system, it is invalid. Swann 
v. Charlotte-Mecklenburg Bd. of Educ., 
$12 Fe Supp. 503 '(WiD:NiG. 1970). 
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There is nothing unconstitutional in the 
first paragraph of this section. Swann v. 
Charlotte-Mecklenburg Bd. of Educ., 312 
F. Supp. 503 (W.D.N.C. 1970). 

Or in the First Sentence of the Second 
Paragraph.—The first sentence of the sec- 
ond paragraph allows school boards to 
establish a geographically zoned neighbor- 
hood school system, but it does not re- 
quire them to do so. Consequently, this 
sentence does not prevent the boards from 
complying with their constitutional duty 
in circumstances where zoning and neigh- 
borhood school plans may not result in a 
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unitary system. The clause in the first 
sentence permitting assignment for “any 
other reason” in the board’s “sole discre- 
tion” means simply that the school boards 
may assign outside the neighborhood 
school zone for noninvidious, administra- 
tive reasons. So read, it presents no con- 
stitutional difficulty. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 312 F. Supp. 
503 (W.D-.N.C. 1970). 

The second and third sentences of the 
second paragraph are unconstitutional. They 
plainly prohibit school boards from as- 
signing, compelling, or involuntarily buss- 
ing students on account of race, or in 
order to racially “balance” the school 
system. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 312 F. Supp. 503 (W.D.N.C. 
1970). 

The Constitution is not color-blind with 
respect to the affirmative duty to establish 
and operate a unitary school system. A 
flat prohibition against assignment by race 
would, as a practical matter, prevent school 
boards from altering existing dual systems. 
Consequently, the statute clearly contra- 
venes the Supreme Court’s direction that 
boards must take steps adequate to abolish 
dual systems. Swann v. Charlotte-Meck- 
lenburg Bd. of Educ., 312 F. Supp. 503 
(W.D.N.C. 1970). 

Because any method of school desegre- 
gation involves selection of zones and 
transfer and assignment of pupils by race, 
a flat prohibition against racial “balance” 
violates the equal protection clause of the 
Fourteenth Amendment. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 312 F. 
Supp. 503 (W.D.N.C. 1970). 


North Carolina may not validly enact 
laws that prevent the utilization of any 
reasonable method otherwise available to 
establish unitary school systems. Its ef- 
fort to do so in the second paragraph of 
this section is struck down by the equal 
protection clause of the Fourteenth Amend- 
ment and the supremacy clause (Article 
VI, clause 2 of the United States Constitu- 
tion). Swann v. Charlotte-Mecklenburg 
Bd., of Educ.. 312 F. Supp. 503 (W.D.N.C. 
1970). 

This section’s prohibition against “in- 
voluntary bussing’”’ violates the equal pro- 
tection clause. Bussing may not be neces- 
sary to eliminate a dual system and es- 
tablish a unitary one in a given case, but 
the legislature went too far when it un- 
dertook to prohibit its use in all factual 
contexts. To say that bussing shall not be 
resorted to unless unavoidable is a valid 
expression of state policy, but to flatly 
prohibit it regardless of cost, extent and 
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all other factors—including willingness of 
a school board to experiment—contravenes 
the implicit mandate of Green v. County 
School »Bd.y9s9l, UiS., 430,437,088) )5, Ct. 
1689, 20 L. Ed. 2d 716 (1968) that all rea- 
sonable methods be available to implement 
a unitary system. Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 312 F. Supp. 
HOos LAV. Lda Wome le 

To forbid all assignments made on the 
basis of race would deprive school authort- 
ties of the one tool absolutely essential to 
fulfillment of their constitutional obliga- 


tion to eliminate existing dual school 
systems. North Carolina State Bd. of 
Pdi ove .owannse402 ulna eee ot, 


1284 698 Lo Hdd) oS eae 

The flat prohibition against assignment 
of students for the purpose of creating a 
racial balance must inevitably conflict with 
the duty of school authorities to disestablish 
dual school systems. North Carolina State 
Bd. of Educ. v. Swann, 402 U.S. 1, 91 S. 
Ch 12846028 -Liokd. Od 554.0197): 

An absolute prohibition against use of 
ratios—even as a starting point—contra- 
venes the implicit command of Green v. 
County School Bd., 391 U.S. 430, 88 S. 
Ct. 1689, 20 L. Ed. 2d 716 (1968), that all 
reasonable methods be available to formu- 
late an effective remedy. North Carolina 
State Bd. of Educ. v. Swann, 402 U.S. 1, 91 
Si fedesseesettdieed 554 (1971), 

An absolute prohibition against trans- 
portation of students assigned on the 
basis of race, “or for the purpose of 
creating a balance or ratio,” will hamper 
the ability of local authorities to effectively 
remedy constitutional violations. North 
Carolina State Bd. of Educ. v. Swann, 402 
Ves pie dies. Ct, 1284. 28) Uo eed 
(1971). 

Thus, Section Is No Obstacle to Deseg- 
regation Plan Involving Bussing. — This 
State’s anti-bussing law does not present an 
obstacle to a school desegregation plan in- 
volving bussing, for those provisions of this 
section in conflict with the plan have been 
declared unconstitutional. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 431 F.2d 
138 (4th Cir. 1970). 


The Third Paragraph Is Constitutional. 
—The third paragraph of this section 
merely allows the school board noninvid- 
ious discretion to assign students to schools 
for valid administrative reasons. It does 
not relate to race at all and, so read, is 
constitutional. Swann v. Charlotte-Meck- 
lenburg Bd. of Educ., 312 F. Supp. 503 
(W.D.N.C. 1970). 

As Is the Fourth Paragraph. — The 
fourth paragraph of this section relieves 
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school boards from compliance with the 
statute where they are implementing vol- 
untarily adopted freedom-of-choice plans 
within their systems. It does not require 
the boards to adopt freedom of choice in 
any particular situation, but leaves them 
free to comply with their constitutional 
duty by any effective means available, in- 
cluding, where it is appropriate, freedom 
of choice. So interpreted, the paragraph is 
constitutional. Swann v. Charlotte-Meck- 
lenburg Bd. of Educ., 312 F. Supp. 503 
(W.D.N.C. 1970). 

Race Must Be Considered.—Just as the 
race of students must be considered in 
determining whether a constitutional vio- 
lation has occurred, so also must race be 
considered in formulating a remedy. North 
Carolina State Bd. of Educ. v. Swann, 402 
USaAiworiSy Cro i2sdees sie Ed. 2d’ 554 
(1971). 

A requirement that school assignment 
plans be “color-blind,” against the back- 
ground of segregation, would render il- 
lusory the promise of Brown v. Board of 


§ 115-177. Methods of giving 
pupils. 

Cited in Huggins v. Wake County Bd. 
OFM EGUCLE ec oe es Loe oO. fy.2d' 703 
(1967). 
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Educ., 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 
873 (1954). North Carolina State Bd. of 
Educ. v. Swann, 402 U.S. 1, 91 S. Ct. 1284, 
Beeld. (2a oot 197k): 

The Constitution does not compel any 
particular degree of racial balance or mix- 
ing, but when past and continuing con- 
stitutional violations are found, some ratios 
are likely to be useful starting points in 
shaping a remedy. North Carolina State 
tor nduc..Vv. owann, 402 US. 919s: 
CUM 2B oes biel told  S5t(1 971 

School authorities have wide discretion 
in formulating school policy, and as a 
matter of educational policy school authori- 
ties may well conclude that some kind of 
racial balance in the schools is desirable 
quite apart from any constitutional require- 
ments. North Carolina State Bd. of Educ. 
Varo Wwarlhgt0e Ueto OL Cte 1 oS 4eos 
Eid cd- o46 (1971): 

Cited in Fries v. Rowan County Bd. of 
Educyeay we \auceoak DD.Geil: (172), Si b.2du ae 
(1970). 


§ 115-178. Application for reassignment; notice of disapproval; 


hearing before board. 


Cross Reference.—See note to § 115-176. 

And Emphasis Is on Welfare of Child, 
etc.— 

In accord with original. See In re Var- 
ner, 266 N.C. 409, 146 S.E.2d 401 (1966). 

It is the best interest of the applying 
child which must guide the deliberations 
and control the decision of the board, un- 
less the granting of the application will in- 
terfere with the proper administration of 
the school to which the child seeks reas- 
signment or will endanger the proper in- 
struction, the health or the safety of the 
other children enrolled therein. In re Var- 
ner, 266 N.C. 409, 146 S.F.2d 401 (1966). 

No Agreement Can Authorize Board to 
Deny Reassignment Required by Statute.— 
No agreement of the board with anyone, 
be he an employee of the federal govern- 
ment or otherwise, can authorize the board 
to deny an application for reassignment 
which the legislature, by a statute within 
its authority to enact, has provided that 


the board shall grant. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 

When Reassignment Must Be Made.— 
It is the duty of the board to reassign if 
the reassignment of the child to a new 
school will be for the best interest of the 
child and will not interfere with the proper 
administration of the school. In re Varner, 
266 N.C. 409, 146 S.E.2d 401 (1966). 

System of Free Transfers Held Constitu~ 
tionally Permissible.—Where a system of 
free transfers is the only means by which 
many negroes can attend integrated 
schools, and each pupil in the system has 
the option, the existence of the right of 
transfer is constitutionally permissible. 
Swann y. Charlotte-Mecklenburg Bd. of 
Educ., 369 F.2d 29 (4th Cir. 1966). 

Cited in Huggins v. Wake County Bad. 
of? Educs, 2720N: Grrga) t572-s.t 20" 108 
(1967); In re Reassignment of Albright, 
278 N.C. 664, 180°S.E.2d 798 (1971). 


§ 115-179. Appeal from decision of board.—Any person aggrieved by 
the final order of the county or city board of education may at any time within ten 
(10) days from the date of such order appeal therefrom to the superior court of 
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the county in which such administrative school unit or some part thereof is lo- 
cated. Upon such appeal, the matter shall be heard de novo in the superior court 
before a jury in the same manner as civil actions are tried and disposed of therein. 
The record on appeal to the superior court shall consist of a true copy of the ap- 
plication and decision of the board, duly certified by the secretary of such board. 
If the decision of the court be that the order of the county or city board of educa- 
tion shall be set aside, then the court shall enter its order so providing and ad- 
judging that such child is entitled to attend the school as claimed by the appellant, 
or such other school as the court may find such child is entitled to attend, and in 
such case such child shall be admitted to such school by the county or city board 
of education concerned. From the judgment of the superior court an appeal may 
be taken by an interested party or by the board to the appellate division in the 
same manner as other appeals are taken from judgments of such court in civil 





actions. (1955, c. 366, s. 4; 1969, c. 44, s. 73.) 


Editor’s Note.—The 1969 amendment 


substituted “appellate division” for ‘“Su- 
preme Court” in the last sentence. 

“De Novo”.— 

The Pupil Assignment Law _ provides 


that, upon appeal from the board to the 
superior court, the matter shall be heard 
de novo. In re Varner, 266 N.C. 409, 146 
S.E.2d 401 (1966). 

In a matter being heard in the superior 
court de novo, it is as if it were before the 
court in the first instance. That is, the court 
has the same powers, the same duties, and 
the same standards to guide it as the board 
had in the first instance. In re Varner, 266 
N.C. 409, 146 S.E.2d 401 (1966). 

No agreement of the board can deprive 
the courts of this State of jurisdiction con- 
ferred upon them by this section, or bar the 
court, before which an appeal from the 
board’s order is brought as provided by 
this section, from entering the judgment 
prescribed in such case by this section. In 
re Varner, 266 N.C. 409, 146 S.E.2d 401 
(1966). 

And Courts Will Determine Right to 
Reassignment According to Statutory 
Standards.—So long as the Pupil Assign- 
ment Law remains the law of North Car- 
olina, the courts of this State in passing 
upon appeals from orders of the boards of 
education concerning applications for the 


reassignment of children to the public 
schools, will determine the right to reas- 
signment in accordance with the standards 
prescribed by the statute, not pursuant to 
agreements between the board and another 
or letters from such other party setting 
forth his ex parte construction of the al- 
leged agreement. In re Varner, 266 N.C. 
409, 146 S.F.2d 401 (1966). 

Power of Superior Court.— 

On appeal, the superior court has the 
authority to reassign the. child to the 
school which he and his parents want him 
to attend, if that is in the best interest of 
the child and the child’s enrollment there- 
in will not interfere with the proper ad- 
ministration of that school or endanger the 
instruction, the health or the safety of the 
other pupils there enrolled. In re Varner, 
266 N.C. 409, 146 S.E.2d 401 (1966). 

Upon appeal, the superior court has the 
authority to reassign the child to a school 
of another administrative unit, even though 
the board of education of the administra- 
tive unit wherein the child resides objects. 
In re Varner, 266 N.C. 409, 146 S.E.2d 401 
(1966). 

Applied in Fries v. Rowan County Bd. 
ofimeduchivn WeGwA DD aD41, 14205-E,.2dv75 
(1970). 

Cited in In re Reassignment of Albright, 
278 Nil e664, 18075, .ed) 798) (1971). 


§ 115-179.1. Exceptional children; special program; dissatisfaction 


with assignment; right to appeal. 





(a) A child, his parent or guardian, 


may obtain review, as herein provided, of an action or omission by State 
or local authorities on the ground that the child has been or is about to be: 
(1) Denied entry or continuance in a program appropriate to his con- 


dition and needs; 


(2) Placed in a program which is inappropriate, unsuitable, or in- 
adequate to his condition and needs; or 
(3) Assigned to a special program when he is not a child with special 


need. 


(b) The parent or guardian of a child placed or denied placement in a program 
shall be notified promptly, by registered or certified mail, return receipt 
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requested, of his placement, denial or impending placement or denial. Such 
notice shall contain a statement informing the parent or guardian that he is 
entitled to review of the determination and of the procedure for obtaining such 
review. The notice shall contain information that a hearing may be had before 
the local school board for educational matters or the Advocacy Council for 
Human Resource matters, upon written request, no less than 15 days nor more 
than 30 days from the date on which the notice was received. The parent or 
guardian of a child may, upon written request, not more than 30 days from the 
date of a decision, appeal said decision to the State Superintendent of Public 
Instruction or the Secretary of Human Resources. Any appeal of these decisions 
ut the General Court of Justice must occur within 30 days after notice of such 
ecision. 

(c) All hearings shall be closed unless otherwise requested by the parent or 
guardian of a child. 

(d) Ordinarily no change in the program assignment or status of a child with 
special needs shall be made within the period afforded the parent or guardian to 
request a hearing, except that such change may be made with the written 
consent of the parent or guardian. However, if the health or safety of the child 
or any other individual would be endangered by delaying the change in 
assignment, the change may be sooner made, but without prejudice to any 
rights that the child and his parent or guardian may have pursuant to this 
section or otherwise pursuant to law. 

(e) The parent or guardian shall have access to any reports, records, clinical 
evaluations or other materials upon which the determination to be reviewed 
was wholly or partially based or which could reasonably have a bearing on the 
correctness of the determination. At any hearing held pursuant to this section, 
the child and his parent or guardian shall be entitled to examine and cross- 
examine witnesses, to introduce evidence, to appear in person, and to be 
represented by counsel. 

(f) The Superintendent and the Secretary shall make, amend or revise rules 
and regulations for the conduct of hearings authorized by this section and 
otherwise for the implementation of its purpose. Among other things, such 
rules and regulations shall allow the appointment of a hearing officer or board 
to hear such cases as may be appealed. Copies of such rules shall be filed in the 
office of the Secretary of State as by law provided. 

(g) The determination of the appeal shall be subject to judicial review in the 
manner provided for in Article 31, Chapter 134 of the General Statutes. 

(h) The remedies provided by this section are in addition to any other 
remedies which a child, his parent or guardian may otherwise have pursuant to 
law. (1973, c. 1293, s. 10.) 


Editor’s Note. — Session Laws 1973, c. 1293, subsection (g), does not exist. A reference to 
s. 14, makes the act effective July 1, 1974. Article 33, Chapter 143 may have been intended. 


Article 31, Chapter 134, referred to in 


SUBCHAPTER IX. SCHOOL TRANSPORTATION. 
ARTICLE 22. 
School Buses. 


§ 115-180. Authority of county and city boards of education. — 
Each county board of education, and each city board of education is hereby au- 
thorized, but is not required, to acquire, own and operate school buses for the 
transportation of pupils enrolled in the public schools of such county or city ad- 
ministrative unit and of persons employed in the operation of such schools within 
the limitations set forth in this Subchapter. Boards of education which own and 
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operate school buses for the transportation of pupils shall have authority to es- 
tablish separate systems of transportation for pupils attending elementary schools 
and for pupils attending junior or senior high schools. Each such board may op- 
erate such buses to and from such of the schools within the county or city admin- 
istrative unit, and in such number, as the board shall from time to time find prac- 
ticable and appropriate for the safe, orderly and efficient transportation of such 
pupils and employees to such schools. (1955, c. 1372, art. 21, s. 1; 1973, c. 586, 


Bets) 


Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, added the second 
sentence. 

Session Laws 1973, c. 586, s. 2, provides: 
“Funds appropriated for this purpose shall 
be allocated to the respective county and 
city boards of education to implement the 
purposes of this act in accordance with 
the requirements of such boards as deter- 
mined by the State Board of Education.” 

State Board Relieved, etc.— 

In accord with original. See Brown v. 
Charlotte-Mecklenburg Bd. of Educ., 267 
N.C. 740, 149 S.E.2d 10 (1966). 

This section authorizes a city board of 
education, without limitation, to transport 
all pupils residing within the unit. Styers 
took hatlipseacceae, Ce MG0re 178. Ss E2d.583 
(1971). 

Whether any school board shall operate 
a bus transportation system is a matter in 
its sole discretion. Styers v. Phillips, 277 
Mu. 460, 175  ,.1y.20 ose (1971). 

A city board is not required to transport 
pupils living in the city and attending 
schools located therein even though trans- 
portation to those same schools is furnished 
pupils living outside the city. Styers v. 
Phillips, NA HEU ress eS. .2d 583 
(1971). 

Relief from Providing Transportation 
Not Construed as Prohibition against Pro- 
viding It. Subsection (e) of § 115-186 
merely relieves the city boards of any duty 
to provide transportation and cannot be 
construed as a prohibition against provid- 
ing it—especially in the face of this sec- 


“7 
aria 





tion which grants to city boards, without 
limitation, the authority to operate trans- 
portation systems. Stvers v. Phillips, 277 
N-C. 460, 1785 od aaeae (19; 1). 

The school boards have the power to 
use school buses for all legitimate school 
purposes. Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 300 F. Supp. 1358 (W.D.N.C. 
1969). 

Use of School Buses to Promote De- 
segregation of Schools.—School buses can 
be used by the school boards to provide 
the flexibility and economy necessary to 
desegregate the schools. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 300 F. 
Supp. 1358 (W:DIN:C: 1969). 

The school board is free and encouraged 
to use school buses or other public trans- 
portation and to use mobile classrooms as 
needed to provide equality of educational 
opportunity. Swann v. Charlotte-Mecklen- 
bure. Bas of hate. 300 eo eeoupp © lass 
(VW. DINLC 31969): 

Transportation of Students under De- 
segregation Plan Retaining Freedom of 
Choice.—If freedom of choice is retained 
in a desegregation plan, it should include 
provision for transportation free for any 
student who requests transfer out of a 
school where his race is in the majority, 
and to any school where his race is in the 
minority, and a means of insuring that all 
students have full and timely knowledge 
of the availability of such transportation. 
Swann v. Charlotte-Mecklenburg Bd. of 
Educ o00e bee Supp lossel VW... 1969). 


§ 115-181. Authority and duties of State Board of Education. 


State Board to Allocate Funds.—The 
State Board is authorized and directed by 
subsection (f) to allocate, without restric- 
tion, the funds appropriated for transporta- 
tion during the school year to the boards 
of education which have elected to provide 
school bus transportation. Styers v. Phil- 
lips, 277 N.C. 460, 178 S.E.2d 583 (1971). 

Burden of Producing Evidence that 
Board Failed to Make Allocations.—The 
burden is upon plaintiffs to produce evi- 
dence that the State Board has failed to 
make the allocations required by subsec- 
tion (f). Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 


Authority and Control by State Board 
Limited.—The only authority and control 
which the State Board has over the trans- 
portation of pupils is that provided in this 
Article. Styers v. Phillips, 277 N.C. 460, 
P7R eo eos sat 1071), 

State Board Not Responsible for Opera- 
tion of School Buses.—The General As- 
sembly has relieved the State Board of all 
responsibility for the operation of school 
buses. Styers v. Phillips, 277 N.C. 460, 
178 co, ried 583 (1971). 

The State Board does not authorize the 
transportation of any pupils. It allocates 
available funds to those boards which elect 
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to operate transportation systems. Styers 
v. Phillips, 277° N.C} 460, 178 °S.E.2d 583 
ee BG ® BA - 

“The Respective County and City Boards 
of Education” Defined.—In subsection (f), 
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Accelerated allocation and expenditure 
of transportation appropriation is sanc- 
tioned under subsection (g) of this section. 
Styers v. Phillips, 277 N.C. 460, 178 S.E.2d 
583 (1971). 


“the respective county and city boards of 
education’’ means those which have elected 
to operate school buses. Styers v. Phillips, 
217 NG. 460) 178 5S, Boed' 583 ior 


Stated in Sparrow v. Gill, 304 F. Supp. 
86 (M.D.N.C. 1969). 


§ 115-183. Use and operation of school buses. — Public school buses may 
be used for the following purposes only, and it shall be the duty of the superintendent 
of the school of each county and city administrative unit to supervise the use of all 
school buses operated by such county or city administrative unit so as to assure and 
require compliance with this section: 


(1) A school bus may be used for the transportation of pupils enrolled in 
and employees in the operation of the school to which such bus is 
assigned by the superintendent of the schools of the county or 
administrative unit. Except as otherwise herein provided, such 
transportation shall be limited to transportation to and from such 
school for the regularly organized school day, and from and to the 
points designated by the principal of the school to which such bus is 
assigned, for the receiving and discharging of passengers. No pupil or 
employee shall be so transported upon any bus other than the bus to 
which such pupil or employee has been assigned pursuant to the 
provisions of this Subchapter. Provided, that children enrolled in a 
Headstart program which is housed in a building owned and operated 
by a county or city school administrative unit where school is being 
conducted may be transported on public school buses provided, 
however, the contractual arrangements made shall cause no extra 
expense to the State. 


(5) County or city boards of education, under such rules and regulations as 
they shall adopt, may permit the use and operation of school buses 
for the transportation of pupils and instructional personnel as the 
board deems necessary to serve the instructional programs of the 
schools. Included in the use permitted by this section is the transporta- 
tion of children with special needs, such as mentally retarded children 
and children with physical defects, and children enrolled in programs 
that require transportation from the school grounds during the school 
day, such as special vocational or occupational programs. On any such 
ae a city or county-owned school bus shall not be taken out of the 

tate. 

If State funds are inadequate to pay for the transportation approved 
by the local board of education, local funds may be used for these 
purposes. County or city boards of education shall determine that 
funds are available to such boards for the transportation of children 
to and from the school to which they are assigned for the entire 
school year before authorizing the use and operation of school buses 
for other services deemed necessary to serve the instructional pro- 
gram of the schools. 


(6) Under rules and regulations to be adopted by the board of education, 
school buses owned by said board may also be used for the evacua- 
tion of pupils and other school employees when such an evacuation 
is jointly authorized and directed by State and county or city civil 
defense directors; provided, the State Board of Education shall not be 
liable for operating costs nor for any compensation claims or tort 
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claims incurred as a result of such an evacuation; provided further 
when buses are used for such civil defense purposes, the local civil 
defense agency in the area in which such evacuation tests are con- 
ducted shall be liable for operating costs and shall provide liability in- 
surance for the full protection of the pupils and all school employees 
taking part in such evacuation tests and for all other compensation 
claims or tort claims incurred as a result of such evacuation. (1955, 
c. 1872, art. 21, s. 4; 1957, c. 1103; 1969, c. 47; 1973, c. 869.) 


Local Modification.— Buncombe: 1967, c. 
480. 

Editor’s Note.—The 1969 amendment, 
effective July 1, 1969, added present sub- 
division (5) and deleted the former first 
sentence in present subdivision (6), relat- 
ing to the use of school buses for field 
trips and for transportation to _ health 
clinics and to certain concerts. 


The 1973 amendment added the proviso at 
the end of subdivision (1). 

As the rest of the section was not af- 
fected by the amendments, it is not set out. 

Stated in Sparrow v. Gill, 304 F. Supp. 
86 (M.D.N.C. 1969). 

Cited in Styers v. Phillips, 277 N.C. 460, 
IV8ro. Hed S83°C1971)- 


§ 115-184. Assignment of pupils to school buses. 


Discharge of School Children from 
School Bus at Day-Care Center. — See 


§ 115-186. School bus routes. 


Subsection (e) of this section is plainly 
constitutional. Sparrow v. Gill, 304 F. 
Supp. 86 (M.D.N.C. 1969). 

The distinction between county and city 
pupils. created by subsection. (e) of this 
section, is a constitutionally valid one. 


Sparrow v. Gill, 304 F. Supp. 86 (M.D.N.C. 


1969). 
Subsection (e) of this section is wholly 
reasonable. The State legislature could 


reasonably have concluded that transporta- 
tion was more imperative for county stu- 
dents than for city students. The degree 
of urbanization of the entire State has not 
yet become so pronounced that the legisla- 
ture might not reasonably conclude that 
city students have easier access than do 
county students to public transportation; 
that they are more apt to have sidewalks 
and other pedestrian protections on their 
way to school; that they are more apt to 
participate in an “automobile” culture sim- 
plifying family transportation and_ the 
formation of carpools, than their county- 
dwelling counterparts. Sparrow v. Gill, 304 
F. Supp. 86 (M.D.N.C. 1969). 

Whether it would be better and fairer 
to abolish the city-county distinction and 
go to a measured-distance-from-school basis 
is a political question for the people and 
their legislative representatives. Sparrow 
v. Gill, 304 F. Supp. 86 (M.D.N.C. 1969). 

Whether any school board shall operate 
a bus transportation system is a matter in 
its sole discretion. Styers v. Phillips, 277 
N.C. 460, 178 S.E.2d 583 (1971). 

There is no “duty” to provide transpor- 
tation to city pupils attending in-city 


opinion of Attorney General to Mr. D.P. 
Whitley, Jr., 41 N.C.A.G. 788 (1972). 


schools. Sparrow v. Gill, 304 F. Supp. 86 
(M.D.N.C. 1969). 

A city board is not required to transport 
pupils living in the city and attending 
schools located therein even though trans- 
portation to those same schools is furnished 
pupils living outside the city. Styers v. 
Phillips.” (277 N.C. 460. (1782), edaioss 
(1971). 

This section merely declares that the 
transportation of pupils who live outside 
the city limits in which the school they 
attend is located does not impose a cor- 
relative duty to transport pupils who live 
within the city and attend the same school. 
This classification is entirely reasonable, 
since ordinarily school children can obtain 
both private and public transportation 
more easily in the cities than in rural 
areas. Styers v. Phillips, 277 N.C. 460, 178 
S.E.2d 583 (1971). 

But Boards Not Forbidden to Supply 
Funds for Intra-City Transportation.—Sub- 
section (e) of this section does not forbid 
either the State Board or local boards to 
supply funds for the intra-city transporta- 
tion of pupils. Styers v. Phillips, 277 N.C. 
460, 178 S.E.2d 583 (1971). 

Subsection (e) of this section, which 
merely relieves the city boards of any 
duty to provide transportation, cannot be 
construed as a prohibition against provid- 
ing it—especially in the face of § 115-180, 
which grants to city boards, without limi- 
tation, the authority to operate transporta- 
tion systems. Styers v. Phillips, 277 N.C. 
460, 178 S.E.2d 583 (1971). 

Subsection (e) of this section does not 
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prevent the State Board from allocating 
funds for the intra-city transportation of 
students. Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 

Transportation Required for Certain Stu- 
dents.—This section requires provision of 
transportation for all students who are 
assigned to schools more than one and one- 
half miles from their homes. Swann v. 
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Charlotte-Mecklenburg Bd. of Educ., 402 
WD See pe oo SCE. 1267;289 Lar Ed. 2db54 
(1971). 

Local school authorities may be required 
to employ bus transportation as one tool 
of school desegregation. Swann v. Char- 
lotte-Mecklenburg Bd. of Educ., 402 U.S. 
ad lepmet. 120 gertal., Bd.ed 554 (1971). 


§ 115-188. Purchase and maintenance of school buses, materials 
and supplies. 

Cited in Styers v. Phillips, 277 N.C. 460, 
178 S.E.2d 583 (1971). 


§ 115-189. Aid in lieu of transportation. 


(b) In the event that any county or city board of education, which shall operate a 
system of school bus transportation, shall find it impracticable to furnish to a pupil 
such transportation to the school in which such pupil is enrolled or to which such pupil 
is assigned, and if, as a result thereof, such pupil shall be required to obtain board and 
lodging at a place other than the residence of such pupil in order to attend a school, 
such board may, in its discretion, provide for the payment to the parent or guardian 
of such pupil of a sum not to exceed fifty dollars ($50.00) per month for each school 
month that such pupil shall so obtain board and lodging at a place other than the 
residence of the pupil for the purpose of attending a school. (1955, c. 1372, art. 21, 
S)1OR19 73408 932:) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1974, substituted “fifty dollars 
($50.00)” for “twenty-five dollars ($25.00)” near 
the end of subsection (b). 


As subsection (a) was not changed by the 
amendment, it is not set out. 


115-190.1. Transportation continued for area annexed to munici- 
pality or included by consolidation of municipalities.—In each and every 
area of the State where school bus transportation of pupils to and from school 1s 
now being provided, such school transportation shall not be discontinued by any 
State or local governmental agency for the sole reason that the corporate limits 
of any municipality have been extended to include such area since February 6. 
1957, and school bus transportation of pupils shall be continued in the same manner 
and to the same extent as if such area had not been included within the corporate 
limits of a municipality. 


In each and every area of the State where school bus transportation of pupils to 
and from school is now being provided, such schoo] transportation shall not be 
discontinued by any State or local governmental agency for the sole reason that 
two or more municipalities have consolidated and the corporate limits of the new. 
consolidated municipality includes such area, and school bus transportation of 
pupils shall be continued in the same manner and to the same extent as if such area 
had not been consolidated and had not been included within the corporate limmts 
of the new, consolidated municipality. (1957, c. 1375; 1963, c. 917; c. 990, s. 4: 
1965, c. 1095, s. 4; 1967, c. 877.) 

Editor’s Note.— 

The 1967 amendment added the second 


fatal flaw is the arbitrary date of February 
6, 1957, which is wholly unrelated to the 


paragraph. 
This section is unconstitutional as creat- 
ing an unreasonable statutory classifica- 


cion. Sparrow v. Gill, 304 F. Supp. 86 
(M.D.N.C. 1969). 
This section is unconstitutional. Its 
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end apparently sought to be achieved: the 
allocation of limited transportation funds 
for the benefit of those students most 
needing bus transportation. To conclude 
that urbanization is more pronounced in 
those areas which were within municipal 
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boundaries on February 6, 1957, than in boundaries of a municipality on February 
those then without it, is to posit the time- 6, 1957, while providing it for those living 
liness of annexation efforts. This cannot in areas annexed by the city after February 
be done. Sparrow v. Gill, 304 F. Supp. 86 6, 1957, violates the equal protection 
(M.D.N.C. 1969). clause of the Constitution of the United 

Denying transportation to urban pupils States. Styers v. Phillips, 277 N.C. 460, 
residing in areas which were within the 178 S.E.2d 583 (1971). 


SUBCHAPPER’ X, INSTRUCTION. 
ARTICLE 24. 


Courses of Study. 


§ 115-198. Standard course of study for each grade. — Upon the 
recommendation of the State Superintendent, the State Board of Education shall 
adopt a standard course of study jor each grade in the elementary school and in 
the high school. In the course of study adopted by the State Board, the Board 
may establish a program of continuous learning based upon the individual child’s 
need, interest, and stages of development, so that the program has a nongraded 
structure of organization. These courses of study shall set forth what subjects 
shall be taught in each grade, and outline the basal and supplementary books on 
each subject to be used in each grade. 


The State Superintendent shall prepare a course of study for each grade of the 
school system which shall outline the appropriate subjects to be taught, together 
with directions as to the best methods of teaching them as guidance for the 
teachers. There shall be included in the course of study for each grade outlines 
and suggestions for teaching the subject of Americanism; and in one or more 
grades, as directed by the State Superintendent of Public Instruction, outlines 
for the teaching of harmful or illegal drugs including alcohol. 


County and city boards of education shall require that all subjects in the course 
of study, except foreign languages, be taught in the English language, and any 
teacher or principal who shall refuse to conduct his recitations in the English 
language may be dismissed. (1955, c. 1372, art. 23, s. 1; 1969, c. 487, s. 1; 1971, c. 
356.) 

Editor’s Note. — The 1969 amendment ful or illegal drugs including alcohol” for 
added the second sentence. “alcoholism and narcotism” at the end of 

The 1971 amendment substituted “harm- the second paragraph. 


§ 115-198.1: Repealed by Session Laws 1973, c. 603, s. 3, effective July 1, 
1973. 
Cross Reference. — For present provi- 
sions as to kindergartens, see §§ 115-205.11 
through 115-205.13. 


§ 115-200. Instruction for handicapped persons. — There shall be 
organized and administered under the general supervision of the State Superin- 
tendent of Public Instruction a program of special courses of instruction for 
handicapped, crippled, and other classes of individuals requiring special types of 
instruction. In carrying out the provisions of this section, the State Superinten- 
dent may appoint such personnel as may be needed : 

(1) To aid county and city boards of education in the organization of classes 
for the handicapped. 

(2) To recommend plans for the establishment of day classes in schools, home 
instruction and other methods of special education for handicapped 
persons, and outline the curriculum to be pursued. 
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(3) To provide the recommendation of competent medical and psychological 
authorities as to the eligibility of handicapped persons to take said 
courses. 


(4) To arrange where necessary for a handicapped child or adult person to 
attend school in an administrative unit or district other than the one in 
which he resides. 


(5) To cooperate with the Department of Human Resources, the State schools 
for the blind and deaf, the State sanatoria, the children’s hospitals, or 
other agencies concerned with the welfare and health of handicapped 
persons. 


Any child, including those children under the age of six years, or adult who 
has been determined to be physically or mentally handicapped shall be eligible 
for such special instruction as may be appropriate to his need and which is avail- 
able in the area of his residence. Classes of special education may be established 
and organized in any administrative unit or district which has one or more handi- 
capped individuals when the approval of the State Superintendent of Public 
Instruction and the State Board of Education has been given. With the same 
approval, itinerant teachers may be employed to give special instruction. 

The State Board of Education is authorized to provide from funds available 
for public schools a program of special education outlined by the State Depart- 
ment of Public Instruction and approved by the State Board of Education. The 
State Board is authorized to receive contributions and donations to be used in 
conjunction with any appropriations that may be made to carry out the program 
of special education. (1955, c. 1872, art. 23, s. 3; 1969, c. 982; 1971, c. 645; 1973, ¢. 
476, ss. 128, 138.) 


Editor’s Note.—The 1971 amendment in- The 1973 amendment, effective July 1, 
serted “including those children under the 1973, substituted ‘Department of Human 
age of six years’ and substituted “need” Resources’’ for “State Department of Pub- 
for “needs” in the first sentence of the lic Welfare, the State Board of Health” in 
second paragraph. subdivision (5). 


§ 115-204. Instruction in physical education and health education. 
——There shall be organized and administered under the general supervision of the 
State Superintendent of Public Instruction a comprehensive program of physical 
education and of health education including scientific instruction in the subjects 
of harmful or illegal drugs including alcohol. It shall be the duty of teachers and 
principals in connection with this program to screen and observe all pupils in order 
to detect signs and symptoms of deviation from normal, and to record and report 
the results of their findings in accordance with the established policies and pro- 
cedures and upon blanks furnished for this purpose. The State Superintendent of 
Public Instruction, with the Department of Human Resources cooperating, shall 
make rules and regulations regarding screening and observation by teachers and 
for medical and psychiatric examination of pupils attending the public schools. 
Correction of chronic remediable defects for underprivileged children may be paid 
out of school health funds appropriated by the General Assembly to the State Board 
of: Education for allocation to school administrative units in accordance with policies 
agreed upon by the State Superintendent of Public Instruction and the Department 
of. Human Resources, and as otherwise provided by law. The Department of Human 
Resources shall provide free dental treatment for as many underprivileged school 
children as:possible each year, (1955, c.. 1372, art. 23, s. 6: 1971, c. 356; 1973, c. 
476, s. 128.) 

Editor’s Note. — The 1971 amendment The 1973 amendment, effective July 1, 
substituted “harmful or illegal drugs in- 1973, substituted “Department of Human 
cluding alcohol” for “alcoholism and nar- Resources’ for “State Board of Health.” 
cotism’”’ at the end of the first sentence. 
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§ 115-205: Observance of special days. 
Sir Walter Raleigh Day.— Laws 1973, c. 476, s. 64, effective July 1, 
Session Laws 1953, c. 1267, referred to 1973. For present provisions as to Sir Wal- 
in the original, was repealed by Session’ ter Raleigh Day, see § 143B-75. 


§§ 115-205.1 to 115-205.10: Reserved for future codification purposes. 


ARTICLE 24A. 
Kindergartens. 


§ 115-205.11. Establishment and maintenance of kindergartens. — 
County and city boards of education shall provide for their respective administra- 
tive unit kindergartens as a part of the public school system for all children living 
in the school administrative unit who are eligible for admission pursuant to G.S. 
115-205.12 provided that funds are available from State, local, federal or other 
sources to operate a kindergarten program as provided in this Article. 

All kindergarten programs so established shall be subject to the supervision of 
the State Department of Public Instruction and shall be operated in accordance 
with the standards adopted by the State Board of Education, upon recommendation 
of the State Superintendent of Public Instruction. 


Among the standards to be adopted by the State Board of Education shall be 
a provision that the Board will allocate funds for the purpose of operating and ad- 
ministering kindergartens to each school administrative unit in the State based on 
the average daily membership for the best continuous three out of the first four 
school months of pupils in the first grade during the last school year in that re- 
spective school administrative unit. 


Provided, that for the 1973-74 school year, sufficient funds shall be allocated by 
the Board to each county and city school administrative unit to operate a minimum 
of two kindergarten classes in each administrative unit. Provided further, that for 
each subsequent school year beginning with the 1974-75 school vear, the Board 
shall allocate sufficient funds to each county and city school administrative unit to 
add at least one additional kindergarten class until all eligible children are enrolled. 
(GREZS) Coat OSCR ho) 

Editor’s Note. — Session Laws 1973, c. 

603, s. 4, makes the act effective July 1, 
1973. 


§ 115-205.12. Eligibility. — Beginning with the school year 1978-1979, in 
accordance with the provisions of G.S. 115-205.11, any child who has passed the fifth 
anniversary of his birth on or before October 15 of the year in which he enrolls shall 
be eligible for enrollment in kindergarten. Provided, however, that for the school years 
1973-1974 through 1978-1979, the State Board of Education shall have enrolled in 
kindergartens that percentage on a statewide basis of the eligible children at the 
beginning of each school year in accord with the following table: 


Enrollment Date Enrollment Percentage 
September, 1973 Not less than 16% 
September, 1974 Not less than 25% 
September, 1975 Not less than 45% 
September, 1976 Not less than 65% 
September, 1977 Not less than 85% 
September, 1978 Not less than 100% 


Among the standards to be adopted by the State Board of Education in administering 
the enrollment of the eligible children on the schedule set forth herein, the State Board 
of Education shall consider the availability and location of facilities in each 
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administrative unit, the number of eligible children in each administrative unit, the 
transportation system in each administrative unit, appropriate birth-date groupings and 
other pertinent educational criteria. 

Provided further, that a county and city board of education may, with the approval 
of the State Board, submit annually a plan for admission of five-year olds to the 
kindergarten program without following the time schedule set out hereinabove. (1973, 
bs,0U5 esol 802.91 0,) 


Editor’s Note. — The 1973 amendment 
inserted “‘on or” preceding “before” in the first 
sentence of the first paragraph. 


§ 115-205.13. Kindergartens need not be operated under certain 
conditions.—Notwithstanding any other provision of law to the contrary, subject 
to the approval of the State Board of Education, any county or city board of edu- 
cation may elect not to establish and maintain a kindergarten program. Any funds 
allocated to a county or city board of education which does not operate a kinder- 
garten program may be reallocated by the State Board of Education, within the 
discretion of the Board, to a county or city board of education which will operate 
such a program. (1973, c. 670, s. 1.) 


ARTICLE 25. 


Selection and Adoption of Textbooks. 


§§ 115-206 and 115-207 to 115-215: Repealed by Session Laws 1969, c. 
BLE cya 


ARTICLE 25A. 
Textbooks and Instructional Material. 


§ 115-206.1. Textbook needs are determined by course of study.— 
When the State Board of Education has adopted, upon the recommendation of 
the State Superintendent of Public Instruction, a standard course of study at each 
instructional level in the elementary school and the secondary school, setting forth 
what subjects shall be taught at each level, it shall proceed to select and adopt 
textbooks. Textbooks adopted in accordance with the provisions of this article 
shall be used by the public schools of the State. (1955, c. 1372, art. 24, s. 1; 1959, 
c. 693, s. 1; 1969, c. 519, s. 1.) 

Editor’s Note. — Session Laws 1969, c. article in their stead. Where appropriate, 
519, repealed former Articles 25, contain- the historical citations to the sections of 
ing §§ 115-206 to 115-215, and 26, contain- the repealed articles have been added to 
ing §§ 115-216 to 115-228, and enacted this the sections of the new article. 


§ 115-206.2. State Board of Education to select and adopt text- 
books.—The Board shall select and adopt for a period determined to be most 
advantageous to the State public school system for the exclusive use in the public 
schools of North Carolina the basic textbooks or series of books needed for in- 
structional purposes at each instructional level on all subject matter required by 
law to be taught in elementary and secondary schools of North Carolina. (1955, 


c. 1372, art. 24, s. 2; 1959, c. 693, s:.2; 1965, c. 584, s, 18; 1969; ¢7'519, s. 1.) 


§ 115-206.3. Appointment of Textbook Commission.—Shortly after 
assuming office, the Governor, upon recommendation of the State Superintendent, 
shall appoint a Textbook Commission of twelve members who shall hold office 
for four years, or until their successors are elected and qualified. The Governor 
shall fill all vacancies by appointment for the unexpired term. Six of the members 
shall be teachers or principals in the elementary grades; five shall be teachers or 
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principals in the high school grades; and one shall be a superintendent of a county 
or city school administrative unit. The Commission shall elect a chairman, subject 
to the approval of the State Superintendent. The members shall be entitled to 
compensation for each day spent on the work of the Commission as approved by 
the Board and to reimbursement for travel and subsistence expense incurred in 
the performance of their duties at rates specified in G.S. 138-5(b). (1955, c. 
bo (Zearte24, §5;1969> cr b19 ls a1) 

State Government Reorganization—The  143A-48, enacted by Session Laws 1971, c. 
Textbook Commission was transferred to 864. 
the Department of Public Education by § 


§ 115-206.4. Commission to evaluate books offered for adoption.— 
The members of the Commission who are teachers or principals in the elementary 
grades shall evaluate all textbooks offered for adoption in the elementary grades. 
The members who are teachers or principals in the high schools shall evaluate 
all books offered for adoption in the high school grades. 

Each member shall examine carefully and file a written evaluation of each 
book offered for adoption in the category for which he is responsible. 

The evaluation report shall give special consideration to the suitability of the 
book to the instructional level for which it is offered, the content or subject 
matter, and other criteria prescribed by the Board. 

Each evaluation report shall be signed by the member making the report and 
filed with the Board not later than a day fixed by the Board when the call for 
adoption is made. (1955, c. 1372, art. 24, s. 4; 1969, c. 519, s. 1.) 


§ 115-206.5. Selection of textbooks by Board.—At the next meeting 
of the Board after the reports have been filed, the Textbook Commission and 
the Board shall jointly examine the reports. From the books evaluated the Board 
shall select those that it thinks will meet the teaching requirements of the State 
public schools in the instructional levels for which they are offered. The Board 
shall then request sealed bids from the publishers on the selected books. 

The Board shall make all necessary rules and regulations concerning requests 
for bids, notification to publishers of calls for adoption, execution and delivery of 
contracts, requirement of performance bonds, cancellation causes, and such other 
material matters as may affect the validity of the contracts. (1955, c. 1372, art. 
24, s. 5; 1969, c. 519, s. 1.) 


§ 115-206.6. Adoption of textbooks and contracts with publishers. 
—The publishers’ sealed bids shall be opened in the Board’s presence at the 
next regular meeting after the Board has requested the submission of bids. The 
Board may then adopt the books required by the courses of study and enter into 
contracts with the publisher of adopted books. It may refuse to adopt any of the 
books offered at the prices bid and call for new bids. When bids are accepted 
and a contract entered into, the contract may require, in the Board's discretion, 
that the total sales of each book in the State of North Carolina be reported 
annually to the Board. (1955, c. 1372, art. 24, s. 6; 1969, c. 519, s. 1.) 


§ 115-206.7. Continuance and discontinuance of contracts with 
publishers.—When an existing or future contract expires, the Board may, with 
the publisher’s approval, continue the contract for any particular book or books 
for a period not less than one or more than five years. If a publisher desires to 
terminate a contract that has been extended beyond the original contract period, 
he shall give notice to the Board ninety days prior to May 1. The Board may 
then proceed to a new adoption. (1955, c. 1372, art. 24, s. 7; 1969, c. 519, s. 1.) 


§ 115-206.8. Procedure for change of textbook.—The Superintendent 
may at any time communicate to the Board that a particular book is unsatisfactory 
for the schools, whereupon the Board may call for a new selection and adoption. 


505 


§ 115-206.9 GENERAL STATUTES OF NORTH CAROLINA § 115-206.13 


If the Board votes to change a textbook, it shall give the publisher ninety days’ 
notice prior to May 1, after which it may adopt a new book or books on the 
subject for which a book is sought. (1955, c. 1372, art. 24, s. 7; 1969, c. 519, s. 1.) 


§ 115-206.9. Advice from and suits by Attorney General. — The 
form and legality of contracts between the Board and publishers of textbooks 
shall be subject to the approval of the Attorney General. 

When requested by the Board, the Attorney General shall bring suit against 
any publisher who fails to keep his contract as to prices, distribution, adequate 
supply of books in the edition adopted, or in any other way violates the terms of 
his contract. The suit shall be brought for an amount sufficient tc enforce the 
contract or to compensate the State for any loss sustained by the publisher’s 
failure to keep his contract. (1955, c. 1372, art. 24, s. 8; 1969, c. 519, s. 1.) 


§ 115-206.10. Publishers to register. — Any publisher who submits 
books for adoption shall register in the office of the State Superintendent of Public 
Instruction the names of all agents or other employees authorized to represent 


that company in the State, and this registration list shall be open to the public 
for ‘inspection euloso meena. 2, artn24 6s.59.70 1969, ¢.519, 5.41.) 


§ 115-206.11. Sale of books at lower price reduces price to State. 
—Every contract made by the Board with the publisher of any schcol textbook 
on the state-adopted list shall be deemed to have written therein a condition pro- 
viding that if that publisher, during the life of his contract with this State, con- 
tracts with any other governmental unit or places that textbook on sale anywhere 
in the United States for a price less than that stipulated in his contract with the 
State of North Carolina, the publisher shall immediately furnish that textbook 
to this State at a price not greater than that for which the book is furnished, sold, 
or placed on sale anywhere else in the nation. (1955, c. 1372, art. 24, s. 10; 1969, 
C519 "san" ) 


§ 115-206.12. Powers and duties of the State Board of Education 
in regard to textbooks.—The children of the public elementary and secondary 
schools of the State shall be provided with free basic textbooks within the appro- 
priation of the General Assembly for that purpose. The State Board of Educa- 
tion is directed to request sufficient appropriations from the General Assembly 
to implement this directive. 


The State Board of Education shall administer a fund and establish rules and 
regulations necessary to: 


(1) Acquire by contract such basic textbooks as are or may be on the 
adopted list of the State of North Carolina which the Board finds 
necessary to meet the needs of the State’s public school system and 
to carry out the provisions of this article. 

(2) Provide a system of distribution of these textbooks and distribute the 
books that are provided without using any depository or warehouse 
facilities other than that operated by the State Board of Education. 

(3) Provide for the free use, with proper care and return, of elementary and 
secondary basic textbooks. The title of said books shall be vested in 
the State. (19559 c@1372, art. 25, s)) 1719650. 584) si 119-2 1900 ae 
S19 Neal 3) 


§ 115-206.13. State Board of Education authorized to discontinue 
handling supplementary and library books.—The State Board of Education 
may discontinue the adoption of supplementary textbooks and. at the expiration 
of existing contracts, may discontinue the purchase, warehousing, and distribu- 
tion of supplementary textbooks. The Board may also discontinue the purchase 
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and resale of library books. Funds appropriated to the State Board of Education 
for supplementary textbooks shall be transferred to the State Nine Months School 
Fund for allotment to each school administrative unit, based on its average daily 
membership, for the purchase of supplementary textbooks, library books, periodicals, 
and other instructional materials. (1969, c. 519, s. 1.) 


§ 115-206.14. Local boards of education to provide for local opera- 
tion of the textbook program and the selection and procurement of 
other instructional materials.—(a) Local boards of education shall adopt 
rules and regulations not inconsistent with the policies of the State Board of 
Education concerning the local operation of the textbook program. 


(b) Local boards of education shall adopt written policies concerning the pro- 
cedures to be followed in its school administrative unit for the selection and 
procurement of supplementary textbooks, library books, periodicals, and other 
instructional materials needed for instructional purposes in the public schools 
of that unit. Supplementary books and other instructional materials shall neither 
displace nor be used to the exclusion of basic textbooks. 


(c) Funds allocated by the State Board of Education or appropriated in the 
current expense or capital outlay budgets of the school administrative units, may 
be used for the above-stated purposes. (1969, c. 519, s. 1.) 


§ 115-206.15. Legal custodians of books furnished by State. — 
Local boards of education are the custodians of all books furnished by the State. 
They shall provide adequate and safe storage facilities for the proper care of 
these books and emphasize to all students the necessity for proper care of text- 
books. (1955, c. 1372, art. 25, s. 3; 1969, c. 519, s. 1.) 


§ 115-206.16. Rental fees for textbooks prohibited; damage fees 
authorized.—No local board of education may charge any pupil a rental fee for 
the use of textbooks. Damage fees may be charged for abuse or loss of textbooks 
under rules and regulations promulgated by the State Board of Education. All 
money collécted on state-owned books as damage fees or from the sale of books 
under the provisions of this article shall be paid quarterly as collected to the 
State Board of Education. (1969, c. 519, s. 1.) 


§ 115-206.17. Duties and authority of superintendents of local ad- 
ministrative units. — The superintendent of each administrative unit, as an 
official agent of the State Board of Education, shall administer the provisions 
of this article and the rules and regulations of the Board insofar as they apply 
to his unit. The superintendent of each administrative unit shall have authority to 
require the cooperation of principals and teachers so that the children may receive 
the best possible service, and so that all the books and monies may be accounted 
for properly. If any principal or teacher fails to comply with the provisions of this 
section, his superintendent shall withhold his salary vouchers until the duties im- 
posed by this section have been performed. 


If any superintendent fails to comply with the provisions of this section, the 
State Superintendent, as secretary to the State Board of Education, shall notify 
the State Board of Education and the State Treasurer. The State Board and the 
State Superintendent shall withhold the superintendent’s salary vouchers, and the 
State Treasurer shall make no payment until the State Superintendent notifies 
him that the provisions of this section have been complied with. (1955s cal ase: 
Bite 5-875 +51 900, C..919. 8.1, } 


§ 115-206.18. Right to purchase.—Any parent, guardian, or person in 
loco parentis may purchase any instructional material needed for any child in the 
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public schools of the State from the board of education of the school administrative 
unit in which the child is enrolled or, in the case of basic textbooks, from the State 
Board of Education. (1955, c. 1372, art. 25, s. 2; 1969, c. 519, s. 1.) 


GENERAL STATUTES OF NORTH CAROLINA 


ARTICLE 26. 
Providing Basal and Supplemental Textbooks and Instructional Materials. 


§§ 115-216 to 115-228: Repealed by Session Laws 1969, c. 519, s. 2. 


ARTICLE 27. 


Vocational “ducation. 


§ 115-231. State Superintendent to enforce Article.—The State Super- 
intendent of Public Instruction shall serve as chief administrative officer of the 
State Board of Education, and shall designaté, by and with the advice and consent 
of the State Board of Education, such assistants as may be necessary to properly 
carry out the provisions of this Article. The State Superintendent shall also carry 
into effect such rules and regulations as the Board may adopt, and shall prepare 
such reports concerning the condition of vocational education in the State as the 
Board may require. (1955, c. 1372, art. 26, s. 3; 1971, c. 704, s. 13.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “chief 


administrative” for ‘executive’ near the 


beginning of the first sentence. 


§ 115-234. Cooperation of county and city authorities with State 
Board. 


Constitutionality. — A county technical 
institute which provides adult vocational 
and general educational training is a part 
of the public school system of the State, 
and the expenditure of funds by a county 


The expenditure of funds by a county 
for maintenance of a building used by a 
county technical institute is fully autho- 
rized by statute and is not at odds with 
the meaning or purpose of N.C. Const., 


Art. IX, § 7. Benvenue Parent-Teacher 
Ass’n v. Nash County Bd. of Educ., 4 
N.C. App. 617, 167 S.E.2d 538 (1969). 


as authorized by this section for mainte- 
nance of a building used by such techni- 
cal institute does not violate N.C. Const., 
Art. IX, § 7. Benvenue Parent-Teacher 
Ass’n v. Nash County Bd. of Educ., 4 
N.C. App. 617, 167 S.E.2d 538 (1969). 


§ 115-235.1. Development of program in middle and lower grades. 
—The State Board of Education shall develop, upon the recommendation of the 
State Superintendent of Public Instruction, prevocational and _ industrially 
oriented practical arts programs for the middle grades of the public school system 
as funds appropriated for this purpose will permit. A program of instruction inter- 
woven into the curriculum, providing a thorough introduction to the world of 
work, may also be developed for the lower grades. (1969, c. 1180.) 


ARTICLE 29. 


Vocational Training in Building Trades. 


§ 115-240. Use of funds for purchase of building sites, materials, 
and for acquiring skilled services.—County and city boards of education are 
authorized to use supplementary tax funds or other local funds available for the 
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support of vocational education to purchase suitable building sites on which dwell- 
ings or other buildings are to be constructed by vocational building trade classes 
of each public school operated by said county or city board of education. Such 
city and county boards of education are authorized to use such funds for each 
school to pay the fees necessary in securing and recording deeds to such prop- 
erty for each public school operated by said county and city boards of education 
and #o purchase all materials needed to complete the construction of buildings by 
vocational building trade classes: Provided, however, that the cost of materials 
for any one project shall not exceed twenty thousand dollars ($20,000). 

Local school administrative units are authorized to expend such funds in ac- 
quiring skilled services, including electrical, plumbing, heating, sewer, water, 
transportation, grading and landscaping needed in the construction and comple- 
tion of buildings beyond those which can be supplied by the students in such vo- 
cational trades classes. (1955, c. 1372, art. 28, s. 1; 1971, c. 644.) 


Editor’s Note. — The 1971 amendment 
substituted “County and city boards of 
education” for ‘Local school administrative 
units” at the beginning of the first sentence 
of the first paragraph and added at the end 
of that sentence “of each public school 
operated by said county or city board of 
education.” The amendment also substi- 
tuted “city and county boards of education” 


beginning, inserted “for each school” and 
“for each public school operated by said 
county and city boards of education” near 
the middle, and substituted “twenty thou- 
sand dollars ($20,000)” for “seven thousand 
dollars ($7,000) and not more than one 
project may be undertaken within one 
school year” at the end, of the second sen- 
tence of the first paragraph. 


for ‘school administrative units” near the 


ARTICLE 30. 


Vocational Rehabilitation of Persons Disabled in Industry or Otherwise. 


§ 115-244. Authority to cooperate and plan program of rehabilita- 
tion. 

State Government Reorganization.—The 
vocational rehabilitation functions were 
transferred to the Department of Human 


Resources by § 143A-146 (now repealed), 
enacted by Session Laws 1971, c, 864. 


ARTICLE 33. 


Safety Devices Required. 


§ 115-258. Eye protection devices required in certain courses.— 
The governing board or authority of any public or private school or educational 
institution within the State, wherein shops or laboratories are conducted providing 
instructional or experimental programs involving : 


(1) Hot solids, liquids or molten metals ; or 
(2) Milling, sawing, turning, shaping, cutting, or stamping of any solid ma- 
terials ; or 
(3) Heat treatment, tempering, or kiln firing of any metal or other materials ; 
or 
(4) Gas or electric arc welding ; or 
(5) Repair or servicing of any vehicle; or _ 
(6) Caustic or explosive chemicals or materials, 
shall provide for and require that every student and teacher wear industrial 
quality eye protective devices at all times while participating in any such program. 


509 


§ 115-259 GENERAL STATUTES OF NORTH CAROLINA § 115-311 


These industrial quality eye protective devices shall be furnished free of charge 
to the student and teacher. (1969, c. 1050, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 115-260, and relating to the authority of the 
1050, s. 6, makes the act effective July 1, State Board of Education to license certain 
1969. institutions and regulate degrees, was fe- 


Former article 33 of this chapter, con- pealed by Session Laws 1963, c. 448, s. 27. 
taining sections numbered 115-258 through 


§ 115-259. Visitors to wear eye safety devices.—Visitors to such shops 
and laboratories shall be furnished with and required to wear such eye safety 
devices while such programs are in progress. (1969, c. 1050, s. 2.) 


§ 115-260. ‘Industrial quality eye protective devices’ defined.— 
“Industrial quality eye protective devices,’ as used in § 115-258, means devices 
meeting the standards of the U.S.A. Standard Practice for Occupational and 
Educational Eye and Face Protection, Z 87.1-1968 approved by the U.S.A. 
Standards Institute, Inc. (1969, c. 1050, s. 3.) 


§ 115-260.1. ‘‘Corrective-protective’’ devices.—In those cases where 
“corrective-protective’ devices that require prescription ophthalmic lenses are 
necessary, such devices shall only be supplied by those persons licensed by the 
State to prescribe or supply “corrective-protective”’ devices. (1969, c. 1050, s. 4.) 


ARTICLE 34, 
Local Option. 
§§ 115-261 to 115-273: Repealed by Session Laws 1971, c. 467. 


ARTICLE 35. 
Education Expense Grants. 
§§ 115-274 to 115-295: Repealed by Session Laws 1969, c. 1279. 


ARTICLE 38. 
Education of Exceptionally Talented Children. 


§ 115-311. District supervisors; appointment, duties and funds.— 
In each of the eight educational districts into which the State is divided by the 
General Assembly pursuant to Article IX, § 4(1) of the Constitution of North 
Carolina, appropriate programs of education for exceptionally talented children 
shall be established and developed by a district supervisor of education of the ex- 
ceptionally talented children in the district. The district supervisors shall he rec- 
ommended by the Director and appointed by the State Superintendent with the 
approval of the State Board, and shall be well trained, professional personnel. The 
district supervisors shall be provided funds for office expense-and travel allowances. 
Their duties shall include assistance of local administrative units in planning pro- 
grams and developing curricula for the exceptionally talented pupils. (1961, c. 
1077, s.6; 1971, c. 704, s. 14.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “§ 4(1)” 
for “§ 8” in the first sentence. 
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ARTICLE 38A. 
Education for Hearing-Impaired Children in the Public Schools. 


§ 115-315.1. Purpose of article.—lIt is the purpose of this article to pro- 
vide, in the public schools of North Carolina, a comprehensive program for hear- 
ing-impaired children of preschool age so that such preschool children may be 
taught and instructed during the critical learning years, and to provide likewise 
a comprehensive program in the public schools of this State for school age children 
who, while not deaf, have some degree of hearing impairment which calls for 
and lends itself to special instruction in the public schools implemented by trained 
teachers and special equipment. It is further the purpose of this article to provide 
a system for the identification and professional evaluation of preschool children 
who have impaired hearing. 


It is deemed advantageous that hard-of-hearing children of school age be, as 
far as is possible, educated in a normal public school environment in their home 
community and in the presence of children not handicapped by hearing impair- 
ment rather than in the isolation of special programs away from the home com- 
munity and local environment. At the same time the General Assembly recognizes 
the continuing and strong need for the State’s residential schools for the deaf 
and affirms continued support in such schools. It is not the purpose of this article 
to duplicate in any manner the function of the residential schools for the deaf. 
(1969 core 16645251: ) 


§ 115-315.2. Definitions.—Unless the context of this article otherwise re- 
quires : 


(1) “Deaf” shall mean those children in whom the sense of hearing is non- 
functional for the ordinary purposes of life. The term is inclusive both 
of congenitally deaf and adventitiously deaf. 


(2) “Hard-of-hearing’” means those children in whom the sense of hearing, 
although defective, is functional with or without the hearing aid. 


(3) ‘“Hearing-impaired” is inclusive both of the deaf and the hard-of-hearing 
and includes any child in whom there is some substantial degree of 
hearing impairment which calls for special instruction or special equip- 
ment in the learning processes. (1969, c. 1166, s. 1.) 


§ 115-315.3. Organization of program; rules and regulations; eligi- 
bility for instructional training; information to local school units.— 
There shall be organized and administered by the State Superintendent of Public 
Instruction and the State Board of Education, under the general supervision of 
the State Superintendent of Public Instruction, a program for the education of 
hearing-impaired children residing within the State. Such program shall be avail- 
able to all preschool hearing-impaired children between the ages of one and six 
and shall be available for all hard-of-hearing children of school age. Such program 
shall be a continuing program and shall commence during the school year 1969-70. 
The State Superintendent of Public Instruction, subject to the approval of the 
State Board of Education, shall formulate reasonable rules prescribing the pro- 
gram and procedures for its operation and maintenance and shall prescribe rea- 
sonable rules for determining a child’s eligibility for participation on the basis 
of adequate individual audiology, medical evaluation and other related factors. 
Provided, however, children who are of school age and who are, upon medical 
evaluation, found to be deaf, may be instructed in the North Carolina Schools for 
the Deaf. In order to assure maximum participation by local school administrative 
units, full information on the rules and regulations and pertinent information shall 
be forwarded to the local school unit in time-for them to meet the requirements 
in qualifying for participation in the program. 
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The State Superintendent of Public Instruction in prescribing the procedures 
for the operation and maintenance of a program under this article, shall distinguish 
between the program for preschool children, which program shall be available to 
all hearing-impaired children of preschool age, and the program for school age 
children. (1969, c. 1166, s. 1.) 


§ 115-315.4. Authority of local school board to establish programs; 
joint operations; duty of local superintendent.—County and city boards 
of education are hereby authorized to establish programs for preschool hearing- 
impaired children and hard-of-hearing school age children in each administrative 
unit. Boards of education in more than one administrative unit may by written 
agreement recorded in their minutes jointly operate such program. When di- 
rected by the board of education in the administrative unit, it shall be the duty of 
the superintendent of public instruction in that unit to conduct a survey of the 
preschool aged children residing in said unit for the purpose of determining the 
identity of the hearing-impaired. The superintendent shall then make a full re- 
port to the board as to his findings and shall thereafter report to the board, from 
time to time, any other such hearing-impaired children within the administrative 
unit when they shall come to his attention. All preschool children included in the 
program shall first be afforded an otological and audiological examination. (1969, 
GHLOGR Sei) 


§ 115-315.5. Expenditure of State and local funds; gifts.—In addition 
to such other funds as may be available for their purpose, county and city boards 
of education establishing programs for the preschool age hearing-impaired and 
school age hard-of-hearing under this article are authorized to expend therefor any 
State or local funds appropriated to them under the provisions of this article. 
County and city boards may also receive gifts to be used for such programs and 
may expend them for such purposes. Any funds received by way of gift for use 
of the hearing-impaired program, shall be faithfully accounted for the same as if 
such funds were public funds. County and city boards of education are authorized 
to include in their capital outlay and current expense budgets, funds to facilitate 
the establishment, maintenance and operation of programs pursuant to this ar- 
ticle, and the tax levying authorities of the counties and municipalities involved 
are authorized to levy proper taxes therefor. (1969, c. 1166, s. 1.) 


§ 115-315.6. Request for teachers and other allotments from State 
Board; disapproval of request; transfer of funds.—When the county or 
city board of education in any administrative unit or units shall approve the es- 
tablishment of an instruction program for preschool age hearing-impaired children 
and for the school age hard-of-hearing in said unit or units, it may thereupon 
request from the State Board of Education an allotment of teachers for the pro- 
gram and such other allotments as may be applicable to the program. When such 
programs in a unit or a combination of units meets the rules and regulations pre- 
scribed in accordance with the State Board of Education, the State “Board may 
provide teachers and other applicable allotments for such a program from the ap- 
propriation made to the Nine Months School Fund. Whenever a request is dis- 
approved either by failure to qualify under the rules and regulations established 
under authority of G.S. 115-315.3 or because of lack of funds, the reason for 
such disapproval shall be certified by the State Superintendent of Public Instruc- 
tion to the State Board of Education and to the superintendent of the unit or 
units making the request. (1969, c. 1166, s. 1.) 


ARTICLE 38B. 
Education Expense Grants for Exceptional Children. 


§ 115-315.7. Statement of legislative policy and purposes. — The 
General Assembly of North Carolina recognizes that in unusual circumstances the 
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public schools of this State cannot provide the necessary training for all of its ex- 
ceptional children. It is further recognized that, in order for the exceptional child 
to obtain a proper education, it may become necessary for the child to attend a 
private or out-of-state institution. So that all of our young children may be trained 
to be usefu! citizens, and to provide our children with this opportunity where it 
may not exist in the public schools, it shall be the policy of this State to make an 
educational expense grant available to each eligible child as provided under this 
Article, for the private or out-of-state education of such child. (1971, c. 946.) 


§ 115-315.8. Definitions.—As used in this Article, 


(1) The term “exceptional child,” shall include the seriously emotionally dis- 
turbed, the severely learning disabled, the visually and/or hearing 
handicapped or impaired, the multiple handicapped, the mentally re- 
tarded, the crippled or other health impaired child. 

(2) The term “State Board” means the State Board of Education. (1971, c. 
946.) 


§ 115-315.9. Who may apply for State grants. — Every exceptional 
child residing in this State who is eligible to attend a public school may apply for 
an education expense grant through his parent, guardian or person standing in 
loco parentis. (1971, c. 946.) 


§ 115-315.10. Amount of State grants.—It shall be the policy of the 
State to make an education expense grant available to each eligible child, as pro- 
vided under this Article, to cover the cost of tuition in a private or out-of-state 
educational facility, provided that the amount of said grant shall not exceed two 
thousand dollars ($2,000) per year per child. (1971, c. 946; 1973, c. 628.) 

Editor’s Note. — The 1973 amendment for “one thousand two hundred dollars 
substituted “two thousand dollars ($2,000)” ($1,200)” in the proviso. 


§ 115-315.11. Applications to local boards for grants.—Application for 
an education expense grant shall be made to the board of education of the ad- 
ministrative unit within which the child resides. Such application shall be on stan- 
dard forms prescribed by the State Board for that purpose and shall be signed 
under oath or affirmation by the parent or guardian of the person standing in 
loco parentis to the child for whom application is made. The application shall then 
be sent to the State Board for approval as provided for in this Article. (1971, 
c. 946.) 


§ 115-315.12. Powers of State Board to administer student educa- 
tion expense grants.—In order to accomplish the purposes of this Article, the 
State Board is authorized : 


(1) To receive from the general fund or other sources such sums as the Gen- 
eral Assembly may authorize from time to time for such purposes, and 
to receive from any other donor, public or private, such sums as may 
be made available, and to cause such sums to be disbursed for the pur- 
poses for which they have been provided ; 

(2) To establish such criteria as the State Board shall deem necessary or 
desirable for determining the need of exceptional children for grants 
under this Article, and for deciding who shall receive grants ; 

(3) To prescribe the form and regulate the submission of applications for 
grants and to prescribe the procedures for considering and approving 
such applications ; and 

(4) To establish such criteria as the State Board shall deem necessary or 
desirable for determining which private or out-of-state schools an 
eligible child must attend in order to obtain an education expense 
grant. (1971, c. 946.) 
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ARTICLE 38C. 
Section for the Education of Children with Learning Disabilities. 


§ 115-315.16. Creation.—There is hereby established within the public 
school system a program for the education of children with learning disabilities. 
There is hereby created within the State Department of Public Instruction a sec- 
tion to be known as the Section for the Education of Children with Learning Dis- 
abilities. (1973, c. 580, ss. 1, 3.) 

Editor’s Note. — Session Laws 1973, c. 


580, s. 10, makes the act effective July 1, 
1973. 


§ 115-315.17. Definitions.—As used in this Article: 


(1) The term “learning disability” means children who exhibit a disorder 
in one or more of the basic psychological or physiological processes 
involved in understanding and in using spoken or written lapguages. 
These may be manifested in disorders of listening, thinking, talking, 
reading, writing, spelling, or arithmetic. They include, but are not lim- 
ited to, conditions which have been referred to as perceptual handicaps, 
brain injury, minimal brain dysfunction, dyslexia, and/or develop- 
mental aphasia. They do not include learning problems which are due 
primarily to visual, hearing, mental retardation, emotional disturbance, 
or motor handicaps. 

(2) The term ‘Section Director’ means the Director of the Section for the 
Education of Children with Learning Disabilities within the public 
school system. 

(3) The term “State Board” means the State Board of Education. 

(4) The term “State Superintendent” means the State Superintendent of 
Eamiceiusttuction. (19/73) Cascu,.s 2) 


§ 115-315.18. Appointment of Section Director.—The Section for the 
Education of Children with Learning Disabilities within the public school system 
shall be administered by a Section Director under the general supervision of the 
State Superintendent. The Section Director shall be appointed by the State Super- 
intendent subject to the approval of the State Board. The salary of the Section 
Director shall be determined by the State Personnel Board upon recommendation 
of the State Board and shall be adequate to obtain a person highly trained and 
qualified by reason of education and experience in the area of dealing with children 
with learning disabilities. The State Board is authorized to prov ide the Section 
Director with such assistance, clerical help, and travel allowances as it may deter- 
mine necessary to carry out the responsibilities of the office of Section Director 
under this Article. (1973, c. 580, s. 4.) 


§ 115-315.19. Appointment of supervisors and specialists.—The Sec- 
tion Director shall recommend and the State Superintendent appoint, with the 
approval of the State Board, a supervisor for testing and pupil classification who 
shall, in cooperation with existing testing and pupil classification services of the 
Department of Public Instruction, be charged with the responsibility of testing 
and evaluating all children in the public school system, or who are of compulsory 
school attendance age, for the purpose of identifying children with learning dis- 
abilities. Said supervisor shall be a person well trained in testing and diagnosis 
of learning disabilities and professionally qualified to carry out this responsibility. 
In addition, the Section Director shall recommend and the State Superintendent 
appoint with the approval of the State Board, such specialists as may be neces- 
sary for adequate counseling and identification of those children with learning dis- 
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abilities throughout the State; and the State Board shall provide necessary funds 
for office expense and travel for the conduct of their work. (1973, c. 580, s. 5.) 


§ 115-315.20. Programs established; regional consultants.—In each 
of the three regional centers staffed by the State Department of Public Instruction, 
appropriate programs of education for children with learning disabilities shall be 
established and developed by a district supervisor of education for children with 
learning disabilities. These regional consultants shall be recommended by the Sec- 
tion Director and shall be well trained and experienced in the area of learning dis- 
abilities. These regional consultants shall be provided funds for office expense and 
travel allowances. Their duties shall include assistance to local administrative units 
in planning programs and developing curricula for children with learning disabili- 


ties. (1973, c. 580, s. 6.) 


§ 115-315.21. Powers and duties of Section Director.—The Section 
Director, under the direction of the State Board and in accordance with the rules 
and regulations prescribed by it, is authorized to perform such other powers and 
duties as the Board may prescribe for the implementation of the purposes of this 
Article, including the following: 


(1) Research studies which will develop techniques, curricula, and materials 
especially applicable to children with learning disabilities : 

(2) Recommendation of special books, materials, and other supplies to be 
purchased by the State Board for the proper implementation of this 
Article, including the local programs provided in G.S. 115-315.22; 

(3) Direction of the regional education consultants provided for in G.S. 115- 
315.20 in the development of proper curriculum and studies to fit the 
individual needs of children with learning disabilities within the dis- 
trict of the supervisor and of the local administrative units within such 
districts; and 

(4) Establishment of standards for the teachers of children with learning dis- 
abilities to be employed or paid in whole or in part pursuant to the 
provisions of this Article and to give such examinations or tests as 
may be necessary to determine such qualifications. (1973, c. 580, s. 7.) 


§ 115-315.22. Proposals for local programs; approval; funding. — 
The superintendent of any school administrative unit may submit to the Section 
Director a proposal, including any program already in operation, for a local pro- 
gram for the education of children with learning disabilities in that administrative 
unit. If such proposal is approved by the Section Director in accordance with rules 
and regulations to be prescribed by the State Board for qualification of local pro- 
grams under this Article, there shall be allocated by the State Board out of the 
Nine Months’ School Fund to the school administrative unit such funds as may be 
necessary to carry out the program. Such programs may include additional teach- 
ers, special materials and books, plans for identifying and guiding pupils with learn- 
ing disabilities, or other items of excess cost not properly borne by the local unit, 
provided that such amount allocated shall not exceed a maximum amount for each 
participant pupil to be fixed by the State Board. Teachers for such approved local 
programs may be allotted out of the teachers provided for by the Nine Months 
School Fund provided such allotments may be in addition to the regular teacher 
allotment to the administrative unit involved. Two or more administrative units 
‘may join together for the purpose of operating such a program, under the direction 
of the Section for the Education of Children with Learning Disabilities. (1973, 
= 550, s.. 8.) 
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SUBCHAPTER XI. SPECIAL EDUCATIONAL INSTITUTIONS. 


ARTICLE 40. 
Governor Morehead School. 


§ 115-321. Incorporation, name and management.—The institution 
for the education of the blind, located in the City of Raleigh, shall be a corpora- 
tion under the name and style of the Governor Morehead School, and shall be 
under the management of a [the] Department of Human Resources and _ super- 
intendent,7,( 1 Gciun Gaal temsme a Code, Ss.) 2227 ;»Rev.,:s. 4187; 1917; c. 35);saq 
Ce oeh ISO cel DO/ pecan 903;5 c7:4489'se 28 511969, cr 749,08. 23 1973, 
476, s. 164.) 


Revision of Article—Session Laws 1969, Editor’s Note—The 1973 amendment, 


c. 749, s. 2, rewrote this article, substituting 
present §§ 115-321 to 115-334 for former 
§§ 115-321 to 115-335. No attempt has 
been made to point out the changes ef- 
fected by the 1969 act, but the historical 
citations to the former sections have been 


effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “board of 
directors.” 

State Government Reorganization.—T he 
Governor Morehead School was _ trans- 
ferred to the Department of Human Re- 


sources by § 143A-148 (now repealed), enacted 
by Session Laws 1971, c. 864. 


added to corresponding sections of the new 
article. 


§§ 115-322 to 115-324: Repealed by Session Laws 1973, c. 476, s. 164, 
effective July 1, 1973. 


Cross Reference.—As to the organiza- 
tion of the Board of Directors of the Gov- 


ernor Morehead School, see §§ 143B-173 
through 143B-176. 


§ 115-325. Admission of pupils; how admission obtained.—The De- 
partment of Human Resources shall, on application, receive in the institution for 
the purpose of education all blind children who are residents of this State, not of 
confirmed immoral character, nor unsound in mind, nor incapacitated by physical 
infirmity for useful instruction, who are between the ages of six and 18 years. 
Provided, that pupils who are not within the age limits above set forth may be 
admitted to said institution in cases in which the Department of Human Resources 
finds that the admission of such pupils will be beneficial to them and in cases in 
which there is sufficient space available for their admission in said institution. 
Provided, further, that the Department of Human Resources is authorized to 
make expenditures, out of any scholarship funds or other funds already available 
or appropriated, of sums of money for the use of out-of-state facilities for any 
student who, because of peculiar conditions or disability, cannot be properly 
educated at the school in Raleigh. Until schools for the deaf at Wilson and Mor- 
ganton are complete and ready to receive deaf students, such deaf students who 
normally would attend the Governor Morehead School, shall be received and 
educated: therein. (188); ce2i, s. 5: Code,ss 223i Revi, s¥ 4191s 191 Ave. oe 
Sh [GeS.45 58761 OF Aiea 81949 ic. 507241 993s 67b ise 14s L063 noes 4 eee 
283 L969 sic Ad Onis. ie em AAO 35.c.\476, olGt)) 

Editor’s Note. — Session Laws 1969, c. The 1973 amendment, effective July 1, 
1279, deleted ‘white’ preceding “blind 1973, substituted “Department of Human 
children” and “and in the department of Resources” for “board of directors.” 
colored all colored deaf-mutes and blind Quoted in Swann vy. Charlotte-Mecklen- 
children” following “blind children” near burg Bd. of Educ., 318 F. Supp. 786 
the beginning of the section as it stood (W.D.N.C. 1970). 
before its amendment by Session Laws 
1969, c. 749. The section is set out above 
as it appears in c. 749. 
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§ 115-326. Admission of curable blind.—It shall be the duty of the De- 
partment of Human Resources to admit into such institution from time to time, 
provided space is available, such of the blind of the State as they may deem 
to be curable. (1895, c. 461; Rev., s. 4192: C. S., s. 5877: 1963, c. 448, s. 28: 
£09 6 CVAD, 1525224197307, 4/6)7 S014) 

Editor’s Note.—The 1973 amendment, ment of Human Resources’ for “directors 
effective July 1, 1973, substituted ‘““Depart- of the Governor Morehead School.” 


§ 115-327. Admission of pupils from other states.—The Department 
of Human Resources may, on such terms as it deems proper and upon the receipt 
of tuition and necessary expenses as prescribed by the Department of Human 
Resources, admit as pupils persons of like infirmity from any other state but such 
power shall not be exercised to the exclusion of any child of this State, and the 
person so admitted shall not acquire the condition of a resident of the State by 
virtue of such pupilage. (1881, c: 211, s. 6;Code, s. 2232; Rev., s. 4193; C.:S., 
Bee/ Oe 10636051448 a5 6738-01009 ecw 49 Ns 20197341 24/6..s9.164:) 

Editor’s Note.—The 1973 amendment, 
effective July 1, 1973, substituted ‘‘Depart- 
ment of Human Resources” for “board.” 


§ 115-328. Department of Human Resources may confer diplomas. 
—The Department of Human Resources may, upon the recommendation of the 
superintendent and faculty, confer such diplomas or marks of achievement upon 
its graduates as it may deem appropriate to encourage merit. (1881, c. 211, s. 7; 
OUG Ss. 22 Oo. REV.) 54194 Ol ci a5.es. 1G 95175579 31963.) C2448). 2 28: 
DOGO C749 es 2, 19/75) 470, 5. 164.) 

Editor’s Note.—The 1973 amendment. 
effective July 1, 1973, substituted ‘“Depart- 
ment of Human Resources” for “board.” 


§ 115-329: Repealed by Session Laws 1973, c. 476, s. 164, effective July 1, 
1973. 


§ 115-330. State Treasurer is ex officio treasurer of institution.— 
The State Treasurer shall be ex officio treasurer of the institution. He shall re- 
port to the Department of Human Resources at such times as they may call on 
him, showing the amount received on account of the institution, amount paid out, 
and amount on hand. (1881,/c: 211, s. 9;.Code, s. 2235; Rev., s. 4196; .C. 5:, 
Pps leelOGs. ce44. 52 28- 1969 e 7490 c 2 -19073) c..476,.s. 164.) 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted “Depart- 
ment of Human Resources” for “board.” 


§§ 115-331 to 115-333: Repealed by Session Laws 1973, c. 476, s. 164, 
effective July 1, 1973. 


§ 115-334. When clothing, etc., for pupils paid for by county.— 
Where it shall appear to the satisfaction of the director of social services and the 
chairman of the board of county commissioners of any county in this State that the 
parents of any blind child, residing in such county, are then unable to provide such 
child with clothing and/or traveling expenses to and from the Governor Morehead 
School, or where such child has no living parent, or any estate of its own, or any 
person, or persons, upon which it is legally dependent who are able to provide ex- 
penses for such transportation and clothing, then upon the demand of the institu- 
tion which such child attends or has been accepted for attendance, said demand 
being made through the State Auditor, the board of county commissioners of the 
county in which such child resides shall issue or cause to be issued its warrant 
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payable to the State Auditor, same to be credited to the proper institution, for 
the payment of an amount sufficient to clothe and pay traveling expenses of 
saidiichilds (4679 pic. soca, Sell Coden sw 22338; Rev.,2s.04199 5) Ex: "Sess 1908 
erO9 B1OLA chsoys 301919 hoe ioe. 5 88531927, 86; 1929 ;ic: 161g 
1961 C186 1963" ce 448 ese Ze eLoGd ace 749)» sie Zi c.. 9825) 


§ 115-335: Repealed by Session Laws 1969, c. 749, s. 2. 


Revision of Article-—See same catchline 
mn note to § 115-321. 


ARTICLE 41. 
Central North Carolina School for the Deaf. 


115-336. Incorporation and location.—There is hereby established, 
and there shall be maintained, a school for the deaf of this State which shall be 
2 corporation under the corporate name of the Central North Carolina School 
for the Deaf. The Department of Human Resources shall be the governing body 
of the Central North Carolina School for the Deaf. The location of all physical 
plants, as well as the location of the Central North Carolina School for the Deaf, 
shall be established and selected by the Department of Human Resources subject 
to the approval of the Governor of North Carolina. (1891, c. 399, s. 1; Rev., s. 
A202) 191 5remitey. 5... Ss. 5888. .195/7'c. 14333-1963, c. 448, ’s. 28; 1969, <a 
1279107 ieee OU 919/35, ¢. 4/76, s, 1652) 


Revision of Article—Session Laws 1971, 
c. 1000, revised and rewrote this Article, 
substituting present §§ 115-336 through 
115-342 for former §§ 115-336 through 115- 
343. No attempt has been made to point 
out the changes made by the revision, but 
the historical citations to the former sec- 
tions have been added to the corresponding 
sections of the revised Article. 

Editor’s Note—The 1973 amendment, 
effective July 1, 1973, substituted ‘Depart- 


ment of Human Resources” tor “board ot 
Directors of the North Carolina schools for 
the deaf” and “Board of Directors.” 

State Government Reorganization.—The 
schools for the deaf were transferred to the 
Department of Human Resources by § 
143A-149 (now repealed), enacted by Session 
Laws 1971, c. 864. 

Quoted in Swann v. Charlotte-Mecklen- 
bure + bas7or Educ.e'318* Fe" Supp? 786 
CWIDON Co 1970): 


§§ 115-337 to 115-339: Repealed by Session Laws 1973, c. 476, s. 165, 


effective July 1, 1973. 


Cross Reference.—As to the organization 
of the Board of Directors of the North 


Carolina Schools for the Deaf, see §§ 143B- 
173 through 143B-176. 


§ 115-340. Pupils admitted; education.—The Department of Human 
Resources shall according to such reasonable regulations as the Board of Direc- 
tors may prescribe, on application, receive into the school for the purposes of 
education all deaf children resident of the State not of confirmed immoral charac- 
ter, not imbecile or unsound of mind or incapacitated by physical fnfirmity for 
useful instruction, who are between the ages of six and 21 years; provided, that 
the Department of Human Resources may admit students under the age of six 
years when in its judgment, such admission will be in the best interests of the 
applicant and the facilities of the school permit such admission. Only those who 
are bona fide citizens and/or residents of North Carolina shall be eligible to and 
entitled to receive free tuition and maintenance. The Department may {ix charges 
and the Board of Directors may prescribe rules whereby nonresident deaf children 
may be admitted, but in no event shall the admission of nonresidents in any way 
prevent the attendance of any eligible deaf child, resident of North Carolina. The 
Department shall provide for the instruction of all pupils in the branches of 
study now prescribed by law for the public schools of the State and in such other 
branches as may be of special benefit to the deaf. 
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The Department shall encourage the State to provide the classrooms with 
modern auditory training equipment, audio-visual media equipment, and any other 
special equipment to provide the best educational conditions for the deaf. The 
Department shall provide a teacher training program in the State. The Depart- 
ment shall provide for a comprehensive vocational and technical training pro- 
gram for boys and girls as may be useful to them in making themselves self- 
supporting. (1961, c. 968; 1963, c. 448, s. 28; 1969, c. 1279: 1971, c. 1000; 1973, 
6470-5. 165.) 

Editor's Note. — The 1973 amendment, the last sentence of the first paragraph and 
effective July 1, 1973, rewrote the first and for “Board of Directors” in three places in 
third sentences of the first paragraph and the second paragraph. 
substituted “Department” for “Board” in 


§ 115-341. Free textbooks and State purchase and rental system.— 
The Central North Carolina School for the Deaf shall have the right and privi- 
lege of participating in the distribution of free textbooks and in the purchase and 
rental system operated by the State of North Carolina in the same manner as any 
other public school in the State. (1943, c. 205; 1963, c. 448, s. 28; 1971, c. 1000.) 

Quoted in Swann v. Charlotte-Mecklen- 
burg Bd. of Educ., 318 F. Supp. 786 
GV 21 NC 1970)) 


§ 115-342. Agreements with local governing authorities.—The De- 
partment is authorized to make such agreements with the governing authority 
of any municipality, or of any county, as may be mutually agreed upon, to pro- 
mote convenience and economy for joint water supply, lighted areas, use of sew- 
age facilities, or any other utilities or facilities that may be necessary and as 
may be agreed upon. (1891, c. 399, ss. 8-10; Rev., s. 4205; C. S., s. 5893; 1963, 
Cede Ss, 2omed/ eye, LOUD 2 1.97 3% Cag 20, 1S O55) 

Editor’s Note. — The 1973 amendment, 
effective July 1, 1973, rewrote this section. 


§ 115-343: Repealed by Session Laws 1971, c. 1000. 


Revision of Article—See same catchline 
under § 115-336. 


ARTICLE 42. 
Central Orphanage of North Carolina. 


§ 115-344. Creation; powers. 


Cited in Swann v. Charlotte-Mecklen- 
burg Bd. of Educ., 318 F. Supp. 786 
(W.D.N.C. 1970). 


§ 115-345. Directors; selection, self-perpetuation, management of 
corporation.—M. F. Thornton, Reverend M. C. Ransom, J. W. Levy, J. C. 
Jeffreys, J. E. Shepard, N. A. Cheek, Alex Peace and Reverend G. C. Shaw are 
hereby named and appointed as members of the board of directors of said ‘“‘The 
Central Orphanage of North Carolina.”” The Governor of North Carolina shall 
appoint five citizens of Granville County as members of said board of directors, 
and the thirteen so named shall constitute the board of directors of said corpora- 
tion. Said board of directors shall organize by the election of a president and 
secretary, shall make all necessary bylaws and regulations for the convenient and 
efficient management and control of the affairs of said corporation, including the 
method by which successors to the directors herein named shall be chosen. (1927, 


c. 162, s. 2; 1963, c. 448, s. 28; 1965, c. 617, s. 2; 1969, c. 1279.) 


Editor’s Note.— Quoted in Swann v. Charlotte-Mecklen- 
The 1969 amendment deleted “white” burg Bd. of Educ... 318 F. Supp. 786 
preceding “citizens” in the second sentence. (\V.D.N.C. 1970). 
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§ 115-346. Board of trustees; appropriations; treasurer; board of 
audit. 

Quoted in Swann v. Charlotte-Mecklen- 
burgre@Bd- jot Bduce 318 Vs eSuppes6 
(W.D.N.C. 1970). 


§ 115-347. Training of orphans. — The said corporation shall receive, 
train and care for such orphan children of the State of North Carolina as under 
the rules and regulations of said corporation may be deemed practical and expe- 
dient, and impart to them such mental, moral and industrial education as may 
ioe for usefulness in life. (1927, c. 162, s. 4; 1963, c. 448, s. 28; 1969, c. 


Editor’s Note. — The 1969 amendment Quoted in Swann v. Charlotte-Mecklen- 
deleted “colored” preceding “orphan” near burg Bd. of Educ., 318 F. Supp. 786 
the beginning of the section. (W.D.N.C. 1970). 


§ 115-348. Control over orphans. 


Cited in Swann v. Charlotte-Mecklen- 
burg 7 bdy ure hduee acts ft’ Supp. 9786 
(WV DDIN, CA1970), 


SUBCHAPTER XITAy COMPACT. 


ARTICLE 43. 
Interstate Compact for Education. 


§ 115-349. Enactment of compact.—The compact for education is hereby 
entered into and enacted into law, with all jurisdictions legally joining therein, :n 
the form substantially as follows: 


COMPACT FOR EDUCATION 
Article I. Policy and Purpose. 


It is the purpose of this compact to: 


(1) Establish and maintain close cooperation and understanding among 
executive, legislative, professional, educational and lay leadership on 
a nationwide basis at the state and local levels. 

(2) Provide a forum for the discussion, development, crystallization and 
recommendation of public policy alternatives in the field of education. 

(3) Provide a clearinghouse of information on matters relating to educational 
problems and how they are being met in different places throughout 
the nation, so that the executive and legislative branches of state 
government and of local communities may have ready access to the 
experience and record of the entire country, and so that both lay and 
professional groups in the field of education may have additional ave- 
nues for the sharing of experience and the interchange of ideas in the 
formation of public policy in education. 

(4) Facilitate the improvement of state and local educational systems so that 
all of them will be able to meet adequate and desirable goals in a 
society which requires continuous qualitative and quantitative advances 
in educational opportunities, methods and facilities. 

(5) It is the policy of this compact to encourage and promote local and state 
initiative in the development, maintenance, improvement and adminis- 
tration of educational systems and institutions in a manner which will 
accord with the needs and advantages of diversity among localities and 
States. 
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(6) The party states recognize that each of them has an interest in the 
quality and quantity of education furnished in each of the other states, 
as well as in the excellence of its own educational systems and institu- 
tions, because of the highly mobile character of individuals within the 
nation, and because of the products and services contributing to the 
health, welfare and economic advancement of each state are supplied 
in significant part by persons educated in other states. 


Article II. State Defined. 


As used in this compact, “state” means a state, territory or possession of the 
United States, the District of Columbia, or the Commonwealth of Puerto Rico. 


Article III. The Commission. 


(1) The education commission of the states, hereinafter called “the commis- 
sion,” is hereby established. The commission shall consist of seven 
members representing each party state. One of such members shall be 
the governor ; two shall be members of the state legislature selected by 
its respective houses and serving in such manner as the legislature may 
determine; and four shall be appointed by and serve at the pleasure 
of the governor, unless the laws of the state otherwise provide. If the 
laws of a state prevent legislators from serving on the commission. 
six members shall be appointed and ‘serve at the pleasure of the gov- 
ernor, unless the laws of the state otherwise provide. In addition to 
any other principles or requirements which a state may establish for 
the appointment and service of its members of the commission, the 
guiding principle for the composition of the membership on the com- 
mission from each party state shall be that the members representing 
such state shall, by virtue of their training, experience, knowledge or 
affiliations be in a position collectively to reflect broadly the interests 
of the state government, higher education, the state education system, 
local education, lay and professional, public and nonpublic educational 
leadership. Of those appointees, one shall be the head of a state agency 
or institution, designated by the governor, having responsibility for one 
Or more programs of public education. In addition to the members of 
the commission representing the party states, there may be not to ex- 
ceed ten nonvoting commissioners selected by the steering committee 
for terms of one year. Such commissioners shall represent leading 
national organizations of professional educators or persons concerned 
with educational administration. 


(2) The members of the commission shall be entitled to one vote each on the 
commission. No action of the commission shall be binding unless taken 
at a meeting at which a majority of the total number of votes on the 
commission are cast in favor thereof. Action of the commission shall 
be only at a meeting at which a majority of the commissioners are 
present. The commission shall meet at least once a year. In its bylaws, 
and subject to such directions and limitations as may be contained 
therein, the commission may delegate the exercise of any of its powers 
to the steering committee or the executive director, except for the 
power to approve budgets or requests for appropriations, the power to 
make policy recommendations pursuant to Article 1V and adoption of 
the annual report pursuant to Article III (10). 


(3) The commission shall have a seal. 


(4) The commission shall elect annually, from among its members, a chair: 
man, who shall be a governor, a vice-chairman and a treasurer. The 
commission shall provide for the appointment of an executive director. 
Such executive director shall serve at the pleasure of the commission, 
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and together with the treasurer and such other personnel as the com- 
mission may deem appropriate shall be bonded in such amount as the 
commission shall determine. The executive director shall be secretary. 

(5) Irrespective of the civil service, personnel or other merit system laws of 
any of the party states, the executive director subject to the approval 
of the steering committee shall appoint, remove or discharge such per- 
sonnel as may be necessary for the performance of the functions of the 
commission, and shall fix the duties and compensation of such per- 
sonnel. The commission in its bylaws shall provide for the personnel 
policies and programs of the commission. 

(6) The commission may borrow, accept or contract for the services of per- 
sonnel from any party jurisdiction, the United States, or any subdivi- 
sion or agency of the aforementioned governments, or from any agency 
of two or more of the party jurisdictions or their subdivisions. 

(7) The commission may accept for any of its purposes and functions under 
this compact any and all donations, and grants of money, equipment, 
supplies, materials and services, conditional or otherwise, from any 
state, the United States, or any other governmental agency, or from 
any person, firm, association, foundation, or corporation, and may re- 
ceive, utilize and dispose of the same. Any donation or grant accepted 
by the commission pursuant to this paragraph or services borrowed 
pursuant to paragraph (6) of this article shall be reported in the annual 
report of the commission. Such report shall include the nature, amount 
and conditions, if any, of the donation, grant, or services borrowed. 
and the identity of the donor or lender. 

(8) The commission may establish and maintain such facilities as may be 
necessary for the transaction of its business. The commission may ac- 
quire, hold, and convey real and personal property and any interest 
therein. 

(9) The commission shall adopt bylaws for the conduct of its business and 
shall have the power to amend and rescind these bylaws. The com- 
mission shall publish its bylaws in convenient form and shall file a copy 
thereof and a copy of any amendment thereto, with the appropriate 
agency or officer in each of the party states. 

(10) The commission annually shall make to the governor and legislature of 
each party state a report covering the activities of the commission for 
the preceding year. The commission may make such additional reports 
as it may deem desirable. 


Article IV. Powers. 
In addition to authority conferred on the commission by other provisions of the 
compact, the commission shall have authority to: 


(1) Collect, correlate, analyze and interpret information and data concern- 
ing educational needs and resources. 

(2) Encourage and foster research in all aspects of education, but with spe- 
cial reference to the desirable scope of instruction. organization, ad- 
ministration, and instructional methods and standards emploved or 
suitable for employment in public educational systems. 

(3) Develop proposals for adequate financing of education as a whole and 
at each of its many levels. 

(4) Conduct or participate in research of the types referred to in this ar- 
ticle in any instance where the commission finds that such research 
is necessary for the advancement of the purposes and policies of this 
compact, utilizing fully the resources of national associations, regional 
compact organizations for higher education, and other agencies and in- 
stitutions, both public and private. 
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(5) Formulate suggested policies and plans for the improvement of public 
education as a whole, or for any segment thereof, and make recom- 
mendations with respect thereto available to the appropriate govern- 
mental units agencies and public officials. 

(6) Do such other things as may be necessary or incidental to the admin- 
istration of any of its authority or functions pursuant to this compact. 


Article V. Cooperation with Federal Government. 


(1) If the laws of the United States specifically so provide, or if admints- 
trative provision is made therefor within the federal government, the 
United States may be represented on the commission by not to exceed 
ten representatives. Any such representative or representatives of the 
United States shall be appointed and serve in such manner as may be 
provided by or pursuant to federal law, and may be drawn from any 
one or more branches of the federal government, but no such repre- 
sentative shall have a vote on the commission. 

(2) The commission may provide information and make recommendations to 
any executive or legislative agency or officer of the federal government 
concerning the common educational policies of the states, and may ad- 
vise with any such agencies or officers concerning any matter of mutual 
interest. 


Article VI. Committees. 


(1) To assist in the expeditious conduct of its business when the full com- 
mission is not meeting, the commission shall elect a steering committee 
of 32 members which, subject to the provisions of this compact and 
consistent with the policies of the commission, shall be constituted and 
function as provided in the bylaws of the commission. One fourth of 
the voting membership of the steering committee shall consist of gover- 
nors, one fourth shall consist of legislators, and the remainder shall 
consist of other members of the commission. A federal representative on 
the commission may serve with the steering committee, but without 
vote. The voting members of the steering committee shall serve for 
terms of two years, except that members elected to the first steering 
committee of the commission shall be elected as follows: 16 for one 
year and 16 for two years. The chairman, vice-chairman, and trea- 
surer of the commission shall be members of the steering committee 
and, anything in this paragraph to the contrary notwithstanding, shall 
serve during their continuance in these offices. Vacancies in the steering 
committee shall not affect its authority to act, but the commission at its 
next regularly ensuing meeting following the occurrence of any vacancy 
shall fill it for the unexpired term. No person shall serve more than 
two terms as a member of the steering committee; provided that ser- 
vice for a partial term of one year or less shall not be counted toward 
the two term limitation. 

(2) The commission may establish advisory and technical committees com- 
posed of state, local, and federal officials, and private persons to advise 
it with respect to any one or more of its functions. Any advisory or 
technical committee may, on request of the states concerned, be estab- 
lished to consider any matter of special concern to two or more of the 
party states. 

(3) The commission may establish such additional committees as its bylaws 
may provide. 


Article VII. Finance. 
(1) The commission shall advise the governor or designated officer or officers 
of each party state of its budget and estimated expenditures for such 
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period as may be required by the laws of that party state. Each of the 
commission’s budgets of estimated expenditures shall contain specific 
recommendations of the amount or amounts to be appropriated by each 
of the party states. 

(2) The total amount of appropriation requests under any budget shall be 
apportioned among the party states. In making such apportionment, 
the commission shall devise and employ a formula which takes equi- 
table account of the populations and per capita income levels of the 
party states. 

(3) The commission shall not pledge the credit of any party states. The com- 
mission may meet any of its obligations in whole or in part with funds 
available to it pursuant to Article II] (7) of this compact, provided 
that the commission takes specific action setting aside such funds prior 
to incurring an obligation to be met in whole or in part in such man- 
ner. Except where the commission makes use of funds available to it 
pursuant to Article III (7) thereof, the commission shall not incur 
any obligation prior to the allotment of funds by the party states ade- 
quate to meet the same. 

(4) The commission shall keep accurate accounts of all receipts and dis- 
bursements. The receipts and dishursements of the commission shall be 
subject to the audit and accounting procedures established by its bylaws. 
However, all receipts and disbursements of funds handled by the com- 
mission shal] be audited yearly by a qualified public accountant, and 
the report of the audit shall be included in and become part of the 
annual reports of the commission. 


(5) The accounts of the commission shall be open at any reasonable time for 
inspection by duly constituted officers of the party states and by any 
persons authorized by the commission. 

(6) Nothing contained herein shal] be construed to prevent commission com- 
pliance with laws relating to audit or inspection of accounts by or on 
behalf of any government contributing to the support of the commis- 
sion. 


Article VIII. Eligible Parties; Entry into and Withdrawal. * 

(1) This compact shall have as eligible parties al] states, territories, and 
possessions of the United States, the District of Columbia, and the 
Commonwealth of Puerto Rico. In respect of any such jurisdiction not 
having a governor, the term “governor,” as used in this compact, shall 
mean the closest equivalent official of such jurisdiction. . 

(2) Any state or other eligible jurisdiction may enter into this compact and 
it shall become binding thereon when it has adopted the same: Pro- 
vided that in order to enter into initial effect, adoption by at least 1( 
eligible party jurisdictions shall be required. - 

(3) Adoption of the compact may be either by enactment thereof or by ad- 
herence thereto by the governor; provided that in the absence of enact- 
ment, adherence by the governor shall be sufficient to make his state 
a party only until December 31, 1967. During any period when a state 
is participating in this compact through gubernatorial action, the gov- 
ernor shall appoint those persons who, in addition to himself, shall 
serve as the members of the commission from his state, and shall pro- 
vide to the commission an equitable share of the financial support of 
the commission from any source available to him. 

(4) Except for a withdrawal effective on December 31, 1967, in accordance 
with paragraph (3) of this article, any party state may withdraw from 
this compact by enacting a statute repealing the same, but no such with- 
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drawal shall take effect until one year after the governor of the with- 
drawing state has given notice in writing of the withdrawal to the 
governors of all other party states. No withdrawal shall affect any 
liability already incurred by or chargeable to a party state prior to the 
time of such withdrawal. 


Article [X. Construction and Severability. 


This compact shall be liberally construed so as to effectuate the purposes there- 
of. The provisions of this compact shall be severable and if any phrase, clause, 
sentence or provision of this compact is declared to be contrary to the constitution 
of any state or of the United States, or the application thereof to any government, 
agency, person or circumstance is held invalid, the validity of the remainder of 
this compact and the applicability thereof to any government, agency, person or 
circumstance shall not be affected thereby. If this compact shall be held contrary 
to the constitution of any state participating therein, the compact shall remain in 
full force and effect as to the state affected as to all severable matters. (1967, c. 


1020. ) 


§ 115-350. Establishment of North Carolina Education Council.— 
There is hereby established the North Carolina Education Council composed of 
the members of the education commission of the states representing this State, and 
not exceeding five other persons appointed by the Governor for terms of three 
years. Such other persons shall be selected so as to be broadly representative of 
professional and lay interests within this State having the responsibilities for, 
knowledge with respect to, and interest in educational matters. The Governor shall 
serve as chairman of the North Carolina Education Council or any person that the 
Governor may designate shall serve as chairman. The chairman of the State Board 
of Education, the State Superintendent of Public Instruction, the chairman of the 
Board of Governors of the University of North Carolina, and the President of 
the University of North Carolina shall be ex officio members of the North 
Carolina Education Council. The Council shall meet on the call of its chairman 
or at the request of a majority of its members, but in any event the Council 
shall meet not less than three times in each year. The Council may consider 
any and all matters relating to the recommendations of the education 
commission of the states and the activities of the members in representing this 
State thereon. (1967, c. 1020; 1971, c, 1244, s. 14.) 

Editor’s Note. — The 1971 amendment State Government Reorganization.—The 
substituted “Board of Governors of the administration of this compact was trans- 
University of North Carolina, and the _ ferred to the Department of Public Educa- 
President of the University of North Carolina” tion by § 143A-45, enacted by Session 
for “State Board of Higher Education, and the Laws 197i, c. 864. 

Director of Higher Education.” 


§ 115-351. Filing copy of bylaws with Secretary of State.—Pursuant 
to Article [I] (9) of the compact, the commission shall file a copy of its bylaws 
and any amendment thereto with the Secretary of State of North Carolina. (1967, 
c. 1020.) 

SUBCHAPTER XII. EXPERIMENTATION AND RESEARCH. 
ARTICLE 44. 
North Carolina Advancement School. 


§ 115-352. Continuation of North Carolina Advancement School by 
the State Board of Education.—The State Board of Education shall have the 
responsibility of operating the North Carolina Advancement School at Winston 
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Salem as a continuing phase of and in conjunction with the public school system of 
North Carolina. (1967, c. 1028, s. 2.) 


Editor’s Note. — Session Laws 1967, c. North Carolina Advancement School was 
1028, s. 4, makes the act effective July 1, transferred to the Department of Public 
1967. Education by § 143A-46, enacted by Ses- 


State Government Reorganization—The sion Laws 1971, c. 864. 


§ 115-353. Purpose of the North Carolina Advancement School.— 
The purpose of the North Carolina Advancement School is to provide a facility 
wherein there shall be carried on experimentation and research into the causes of 
and remedies for under achievement in the public schools of North Carolina. (1967, 


c. 1028, s. 2.) 


§ 115-354. Board of governors.—The State Board of Education shall ap- 
point and maintain for the school a governing board to be known as “‘the board 
of governors,” which shall be composed of 10 citizens of the State, one of whom 
shall always be the superintendent of the Forsyth County-Winston Salem schools. 
Except for the superintendent of the Forsyth County-Winston Salem schools, the 
board members shall serve for terms of not more than three consecutive years. 
The board of governors shall select from its membership annually a chairman and 
vice-chairman, and such board shall meet at least four times each year upon the 
cali of its chairman. Members of the board shall receive the same per diem and 
shall be reimbursed for their expenses in the same manner as other boards and 
cominissions generally. The director of the School shall serve as secretary to the 
board. (1967, c. 1028, s. 2.) 


§ 115-355. Responsibilities of the board of governors.—Subject to the 
general supervision of the State Board of Education, the board of governors shall 
have the responsibility for 


(1) Determining the policies which shall govern the administration and su- 
pervision of the school, 


(2) Observing and reviewing all phases of the school’s operation, and 


(3) Reporting its findings and recommendations through the Superinten- 
dent of Public Instruction to the State Board of Education. (1967, 
cnl028,'s:'2.) 


§ 115-356. State Board of Education to appoint director.—The State 
Board of Education shall appoint a director of the school who shall serve for such 
term, which may be indefinite, as the State Board shall determine. (1967, c. 1028, 
S. 2.) 


§ 115-357. Responsibilities of the director.—In accordance with the 
policies of the board of governors, the director shall have responsibility for 


(1) Administering and directing all the affairs of the school, 

(2) Recommending to the board of governors the number and types of posi- 
tions required to staff the school, 

(3) Selecting and recommending to the board of governors all personnel, in- 
cluding consultants to be employed or assigned to the school, 

(4) The development and implementation of the curriculum of the school, 

(5) Developing procedures which will insure the continuous evalution of all 
aspects of the school and it progress, 

(6) Recommending for approval of the board of governors any rental or lease 
agreements affecting the facility wherein the school is located, 

(7) Preparing and submitting to the State Board of Education through the 
board of governors the recommended budget for the operation of the 
school, 
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(8) Developing procedures and techniques which will promote the articulation 
and coordination of the program of the school with that of the public 
schools throughout the State, and 

(9) Reporting periodically and systematically to the board of governors and 
the State Board of Education on the status of the school, and per- 
forming such other duties as the board of governors from time to 
time may find appropriate to his administrative position. (1967, c. 1028, 
Size) 

Cross Reference.—See Editor’s note to § 
115-352. 
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§ 115A-1 GENERAL STATUTES OF NORTH CAROLINA § 115A-2 
Chapter 115A. 
Community Colleges, Technical Institutes, and 
Industrial Education Centers. 
Article 1. Sec. 
i : 115A-14.1. Traffic regulations; fines and 
General a os | ee State Admin- menalGes 
Sec. , . Article 3. 
115A-1. Statement of purpose. ; ; 
115A-2. Definitions. Financial Support. 
115A-5. Administration of institutions by 115A-18. State financial support of  insti- 
State Board of Education; ex- tutions. ; 
tension courses; personnel ex- 115A-20. Providing local public funds for 
institutions established under 


empt from State Personnel Act; 
contracting, etc., for establish- 
ment and operation of exten- 
sion units of community college 
system; use of existing public 
school facilities. 


this Chapter; elections. 


Article 5. 
Special Provisions. 


115A-38.1. Special provisions for Onslow 


Article 2. County Technical I[nstitute. 


Local Administration. 


; Article 6. 
115A-8. Term of office of trustees. ' ‘ “ : 
115A-9. Board of trustees a body corporate; Textile Training School. 
corporate name and powers; title to 1154-39. Creation of board of trustees; 
property. members and terms of office; no 
115A-9.1. Sale, exchange or lease of prop- compensation. 
erty. 


ARTICLE 1. 
General Provisions for State Administration. 


§ 115A-1. Statement of purpose.—The purposes of this chapter are to 
provide for the establishment, organization, and administration of a system of 
educational institutions throughout the State offering courses of instruction in 
one or more of the general areas of two-year college parallel, technical, vocational, 
and adult education programs, to serve as a legislative charter for such institu- 
tions, and to authorize the levying of local taxes and the issuing of local bonds for 
the support thereof. The major purpose of each and every institution operating 
under the provisions of this chapter, shall be and shall continue to be the offering 
of vocational and technical education and training, and of basic, high school level, 
academic education needed in order to profit from vocational and technical educa- 
tion, for students who are high school graduates or who are beyond the compulsory 
age limit of the public school system and who have left the public schools. (1963, 
c. 448, s. 23; 1969, c. 562, s. 1.) 


Editor’s Note. — The 1969 amendment opinion of Attorney General to Mr. John 


added the second sentence. 

Programs of Community Colleges Must 
Be Undertaken for Educational Purposes; 
Business and Service Ventures, Not for 
Educational Purposes Are Improper.—See 


M. Jenkins, Director, N.C. Vocational Tex- 
tiles School, 41 N.C.A.G. 790 (1972). 

Applied in Kiser v. Snyder, 17 N.C. App. 
445, 194 S.E.2d 638 (1973). 


§ 115A-2. Definitions.—As used in this Chapter: 


(2) The term “community college” 


is defined as an educational institution 


operating under the provisions of this chapter and dedicated primarily 
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to the educational needs of the particular area for which established, 


and 


a. Which offers the freshman and sophomore courses of a college 


of arts and sciences, 


b. Which shall offer organized curricula for the training of tech- 


nicians, 


c. Which shall offer vocational, trade, and technical specialty courses 


and programs, and 


d. Which shall offer courses in general adult education. 


(3) The term “industrial education center” is defined as an educational in- 
stitution operating under the provisions of this chapter and dedicated 
primarily to the educational needs of the area for which established, 


and 


a. Which offers vocational, trade, and technical specialty courses and 


programs, and 


b. Which shall offer courses in general adult education. 


(7) The term “technical institute” is defined as an educational institution 
operating under the provisions of this chapter and dedicated primarily 
to the educational needs of the particular area for which established, 


and 


a. Which offers organized curricula for the training of technicians, 
b. Which shall offer vocational, trade, and technical specialty courses 


and programs, and 


c. Which shall offer courses in general adult education. 


(8) The term “regional institution” means an institution which serves four 
or more counties which have been assigned as of July 1, 1973 to the 
institution by the Department of Community Colleges for purposes of 
conducting adult education classes. (1963, c. 448, s. 23; 1969, c. 562, 


Bee Lae CU Sol.) 


Editor’s Note. — The 1969 amendment 
substituted “shall” for “may” throughout 
subdivisions (2), (3) and (7). 

The 1973 amendment, effective for bud- 
get years beginning July 1, 1973, added 
subdivision (8). 


As the rest of the section was not 
changed by the amendments, only the in- 
troductory language and subdivisions (2), 
(3), (7) and (8) are set out. 


§ 115A-3. State Board of Education to establish department to ad- 
minister system of educational institutions. 


State Government Reorganization.—The 
Department of Community Colleges was 
transferred to the Department of Public 


Education by § 143A-43, enacted by Ses- 
sion Laws 1971, c. 864. 


§ 115A-4. Establishment and transfer of institutions. 


Questions Involving Section Must Be 
Determined by State Courts—Whether the 
plaintiff has any rights under this section, 
whether the plaintiff is covered under this 
section and whether the plaintiff’s school 
meets the required educational and occupa- 
tional needs, is maintaining proper stan- 
dards, and is in the administrative area are 
questions involving this section and must 
be determined by State and not federal 
courts. Harrell v. Trustees of Beaufort 
County Technical Inst., 354 F. Supp. 50 
(E.D.N.C. 1973). 


Where plaintiff claimed the State Board 
of Education violated its statutory duty by 
allowing another trade school within one 
mile of his, thereby defrauding him and 
depriving him of property, the court felt 
that no federal question was presented, 
whether his claim was for fraud or under 
this section. Harrell v. Trustees of Beau- 
fort County Technical Inst., 354 F. Supp. 
50 (E.D.N.C. 1973). 
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§ 115A-5. Administration of institutions by State Board of Educa- 
tion; extension courses; personnel exempt from State Personnel Act; 
contracting, etc., for establishment and operation of extension units of 
community college system; use of existing public school facilities.—The 
State Board of Education may adopt and execute such policies, regulations and 
standards concerning the establishment and operation of institutions as the Board 
may deem necessary to insure the quality of educational programs, to promote the 
systematic meeting of educational needs of the State, and to provide for the equitable 
distribution of State and federal funds to the several institutions. 

In order to make instruction as accessible as possible to all citizens, the teach- 
ing of curricular courses and of noncurricular extension courses at convenient lo- 
cations away from institution campuses as well as on campuses is authorized and 
shall be encouraged. A pro rata portion of the established regular tuition rate 
charged a full-time student shall be charged a part-time student taking any cur- 
riculum course. In lieu of any tuition charge, the State Board of Education shall 
establish a uniform registration fee, or a schedule of uniform registration fees, to be 
charged students enrolling in extension courses for which instruction is financed 
primarily from State funds; provided, however, that the State Board of Education 
may provide by general and uniform regulations for waiver of tuition and registra- 
tion fees for training courses for volunteer firemen, local law-enforcement officers, 
and prison inmates. 

The State Board of Education shall establish standards and scales for salaries 
and allotments paid from funds administered by the Board, and all employees of 
the institutions shall be exempt from the provisions of the State Personnel Act. 
The Board shall have authority with respect to individual institutions: to ap- 
prove sites, buildings, building plans, budgets; to approve the selection of the chief 
administrative officer; to establish and administer standards for professional per- 
sonnel, curricula, admissions, and graduation; to regulate the awarding of de- 
grees, diplomas, and certificates: to establish and regulate student tuition and fees 
and financial accounting procedures. 

The State Board of Education is authorized to enter into agreements with 
county and city boards of education, upon approval by the Governor and the Ad- 
visory Budget Commission, for the establishment and operation of extension units 
of the community college system. The State Board is further authorized to pro- 
vide the financial support for matching capital outlay and for operating and equip- 
ping extension units as provided in this Chapter for other institutions, subject to 
available funds. 

On petition of the board of education of the school administrative unit in 
which an institution is proposed to be established, the State Board of Education 
may approve the utilization by such proposed institution of existing public school 
facilities, if the Board finds: 


(1) That an adequate portion of such facilities can be devoted to the ex- 
clusive use of the institution, and ' 
(2) That such utilization will be consistent with sound educational consid- 
erations. (1963, c. 448, s. 23; 1967, c. 652; 1969, c. 1294; 1973, c. 768.) 
Editor’s Note.—The 1967 amendment _ tence of the present fourth paragraph. 
inserted the present fourth paragraph. The 1973 amendment added the second 
The 1969 amendment inserted “matching paragraph. 
capital outlay and for” in the second sen- 


ARTICLE 2. 
Local Administration. 


§ 115A-8. Term of office of trustees.—Trustees shall serve for terms of 
eight years, except that initially: 


(2) For those community colleges which hereafter shall be operated pur- 
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suant to this Chapter but tor which the boards of trustees have pre- 
viously been appointed pursuant to the provisions of Article 3, Chap- 
ter 116, of the General Statutes, all trustees previously appointed and 
currently serving shall continue to serve until the expiration of their 
respective terms. 


a. As the terms of the four trustees previously appointed by the 
city and/or county boards of education expire, their successors 
shall be selected by the agencies specified for Group One in 
§ 115A-7, so that a term shall expire on June 30 of every other 
year, the shortest term to expire on June 30 of the next odd- 
numbered year following the date the successors are appointed. 
Thereafter, all terms shall be eight years and shall commence 
July 1. 

b. As the terms of the four trustees previously appointed by the 
governing board of the muncipality and/or the board of com- 
missioners expire, their successors shall be selected by the 
agencies specified for Group Two in § 115A-7, so that a term 
shall expire on June 30 of every other year, the shortest term 
to expire on June 30 of the next odd-numbered year following 
the date the successors are appointed. Thereafter, all terms 
shall be eight years and shall commence on July 1. 


c. As the terms of the four trustees previously appointed by the 
Governor expire, their successors shall be appointed by the 
Governor, so that a term shall expire on June 30 of every 
other year, the shortest term to expire on June 30 of the next 
odd-numbered year following the date the successors are ap- 
pointed. Thereafter, all terms shall be eight years and shall 
commence on July 1. (1963, c. 448, s. 23.) 
Editor’s Note.—Subdivision (2) is set As subdivision (1) was not affected, it 
out to correct the reference to § 115A-7 is not set out. 
in paragraph a. 


§ 115A-9. Board of trustees a body corporate; corporate name and 
powers; title to property.—The board of trustees of each institution shall be a 
body corporate with all powers usually conferred upon such bodies to enable it to 
acquii2, hold, and transfer real and personal property, to enter into contracts, to 
institute and defend legal actions and suits, and to exercise such other rights and 
privileges as may be necessary for the management and administration of the in- 
stitution and for carrying out the provisions and purposes of this Chapter. The 
Oiitiae title Ofeachepoardishall be wal ner USstees: OL4, te wwe te daat Alt ” (filling in 
the name of the institution) and such title shall be the official corporate name of 
the institution. 


The several boards of trustees shall hold title to all real and personal prop- 
erty donated to their respective institutions or purchased with funds provided by 
the tax levying authorities of their respective institutions. Title to equipment fur- 
nished by the State shall remain in the State Board of Education. In the event 
that an institution shall cease to operate, title to all real and personal property do- 
nated to the institution or purchased with funds provided by the tax levying au- 
thorities, except as provided for in § 115A-4, shall vest in the county in which 
the institution is located, unless the terms of the deed of gift in the case of 
donated property provides otherwise, or unless in the case of two or more coun- 
ties forming a joint institution the contract provided for in § 115A-37 provides 
otherwise. (1963, c. 448, s. 23.) 

Editor’s Note.—This section is set out to 
correct the reference to § 115A-37 in the 
last sentence of the second paragraph. 
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§ 115A-9.1. Sale, exchange or lease of property.— When in the opinion 
of the board of trustees of any institution organized under the provisions of this 
chapter, the use of any property, real or personal, owned or held by said board 
of trustees is unnecessary or undesirable for the purposes of said institution, the 
board of trustees, subject to prior approval of the State Board of Education, may 
sell, exchange, or lease such property in the same manner as is provided by law 
for the sale, exchange, or lease of school property by county or city boards of 
education. The proceeds of any such sale or lease shall be used for capital outlay 
purposes. (1969, c. 338.) 


§ 115A-14.1. Traffic regulations; fines and penalties.—(a) All of the 
provisions of Chapter 20 of the General Statutes relating to the use of highways 
of the State of North Carolina and the operation of motor vehicles thereon are 
_ hereby made applicable to the streets, roads, alleys and driveways on the campuses 
of all institutions in the North Carolina Community College System. Any person 
violating any of the provisions of Chapter 20 of the General Statutes as herein 
made applicable, in or on the streets, roads, alleys and driveways on the campuses 
of institutions in the North Carolina Community College System shall, upon 
conviction thereof, be punished as therein prescribed and as provided by Chapter 
20 of the General Statutes relating to motor vehicles. Nothing herein contained 
shall be construed as in any way interfering with the ownership and control of 
such streets, roads, alleys and driveways on the campuses of institutions in the 
system as is now vested by law in the trustees of each individual institution in 
the North Carolina Community College System. 


(b) The trustees are authorized and empowered to make additional rules and 
regulations and to adopt additional ordinances with respect to the use of the 
streets, soads, alleys and driveways and to establish parking areas on or off the 
campuses not inconsistent with the provisions of Chapter 20 of the General 
Statutes of North Carolina. Upon investigation, the trustees may determine and 
fix speed limits on streets, roads, alleys, and driveways subject to such rules, 
regulations, and ordinances, lower than those provided in G.S. 20-141. The 
trustees may make reasonable provisions for the towing or removal of unat- 
tended vehicles found to be in violation of rules, regulations and ordinances. All 
rules, regulations and ordinances adopted pursuant to the authority of this sec- 
tion shall be recorded in the proceedings of the trustees, printed, and copies of 
such rules, regulations and ordinances shall be filed in the office of the Secretary 
of State of North Carolina. Any person violating any such rules, regulations, or 
ordinances shall, upon conviction thereof in a legally constituted court of the 
State of North Carolina, be guilty of a misdemeanor, and shall be punishable by 
a fine of not exceeding fifty dollars ($50.00) or imprisonment for not exceeding 
30 days or, in the discretion of the court, both such fine and imprisonment. 


(c) The trustees may by rules, regulations, or ordinances provide for a system 
of registration of all motor vehicles where the owner or operator does park on 
the campus or keeps said vehicle on the campus. The trustees shall cause to be 
posted at appropriate places on campus notice to the public of applicable parking 
and traffic rules, regulations, and ordinances governing the campus over which 
it has jurisdiction. The trustees may by rules, regulations, or ordinances estab- 
lish or cause to have established a system of citations that may be issued to owners 
or operators of motor vehicles who violate established rules, regulations, or ordi- 
nances. The trustees shall provide for the administration of said system of cita- 
tions ; establish or cause to be established a system of fines to be levied for the 
violation of established rules, regulations and ordinances; and enforce or cause 
to be enforced the collection of said fines. The fine for each offense shall not ex- 
ceed five dollars ($5.00), which funds shall be retained in the institution and ex- 
pended in the discretion of the trustees. The trustees shall be empowered to exer- 
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cise the right to prohibit repeated violators of such rules, regulations, or ordinances 
from parking on the campus. (1971, c. 795, ss. 1-3.) 


§ 115A-17. Waiver of governmental immunity from liability for 
| negligence of agents and employees of institutions; liability insurance. 


Stated in Steelman v. City of New Bern, 
279 N.C. 589, 184 S.E.2d 239 (1971). 


ARTICLE 3. 
Financial Support. 


§ 115A-18. State financial support of institutions. — (a) The State 
Board of Education shall be responsible for providing from sources available to 
the Board funds to meet the financial needs of institutions, as determined by pol- 
icies and regulations of the Board, for the following budget items: 


(1) Capital outlay: Furniture and equipment for administrative and instruc- 
tional purposes, new library books, and other items of capital outlay 
approved by the Board. Provided, the State Board of Education may, 
on an equal matching-fund basis from appropriations made by the 
State for the purpose, grant funds to individual community colleges 
and technical institutes, including those converted from industrial edu- 
cation centers, for the purchase, construction and remodeling of in- 
stitutional buildings determined by the State Board of Education to be 
necessary for the instructional programs or administration of such in- 
stitutions. For the purpose of determining amounts of matching State 
funds, local funds shall include local expenditures made prior to the 
enactment of this Chapter or prior to an institution becoming a com- 
munity college or technical institute pursuant to the provisions of this 
Chapter, when such expenditures were made for the purchase, con- 
struction, and remodeling of institutional buildings subsequently de- 
termined by the State Board of Education to be necessary as herein 
specified, and provided such local expenditures have not previously 
been used as the basis for obtaining matching State funds under the 
provisions of this Chapter or any other laws of the State. 

(2) Current expenses: 


a. General administration: 
1. Salaries and travel of trustees and administrative staff. 
2. Cost of bonding institutional employees for the protection 
of State funds and property. 
3. Office expenses. 
4. Other costs of general administration approved by the 
Board. 


b. Instructional services: 
1. Salaries and travel of instructional staff and clerical em- 
ployees. 
2. Instructional supplies and materials. 
3. Commencement expenses. 
4. Other costs of instructional services approved by the 
Board. 


c. Maintenance of plant: Maintenance and replacement of furniture 
and equipment furnished by the State. 
d. Fixed charges: 


1. Employer’s contributions to social security and State re- 
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tirement funds tor the portion of institutional employees’ 
salaries paid from State and federal funds. 

2. Cost of workmen’s compensation for institutional employ- 
ees paid in whole or in part from State or federal funds. 


e. Auxiliary services: 

1. Operation of libraries, including salaries and travel of 
staff; replacement of books; and costs of supplies, ma- 
terials, periodicals, and newspapers. 

2. Other costs of auxiliary services approved by the Board. 


(3) Additional support for regional institutions: Matching funds to be used 
with local funds to meet the financial needs of the regional institutions 
for the items set out in G.S. 115A-19. The amount of matching funds 
to be provided by the State under this section shall be determined as 
follows: The population of the county in which the regional institution 
is located shall be called the “local factor”; the combined populations 
of all the other counties served by the institution shall be called the 
“State factor.” When the budget for the items listed in G.S. 115A-19 
has been approved under the procedures set out in G.S. 115A-27, the 
county in which the regional institution is located shall provide a per- 
centage to be determined by dividing the local factor by the sum of the 
local factor and the State factor. The State shall provide a percentage 
of the necessary funds to meet this budget, the percentage to be deter- 
mined by dividing the State factor by the sum of the local factor and 
the State factor. If the local county provides less than its proportionate 
share, the amount of State funds provided shall be reduced by the 
same proportion as were the county funds. 


Wherever the word “population” is used in this subdivision, it shall 
mean the population of the particular area in accordance with the 
latest U.S. census as may be updated by the State Department of 
Administration or the U.S. Bureau of Census. 


(b) The State Board of Education is authorized to accept, receive, use, or re- 
allocate to the institutions any federal funds or aids that have been or may be ap- 
propriated by the government of the United States for the encouragement and 
improvement of any phase of the programs of the institutions. (1963, c. 448, s. 23; 
19735 Cho DU Mesme ames 007105. 1s) 

Editors Note. — The first 1973 amend- former last sentence of subdivision (a)(1), 
ment, effective for budget years beginning which limited grants for capital or per- 
July 1, 1973, added subdivision (3) of sub- manent improvements to any single insti- 
section (a). . tution to $500,000. 

The second 1973 amendment deleted the 


115A-20. Providing local public funds for institutions established 
under this Chapter; elections. 

(f{) Notwithstanding any present provisions of this Chapter, the tax levying 
authority of each institution may at its discretion and upon its own motion pro- 
vide by appropriations of nontax revenue and/or tax revenue, funds for the sup- 
port of institutional purposes as set forth in G.S. 115A-19; but nothing herein 
shall be construed to authorize the issuance of bonds without a vote of the people. 
(1963, c. 448, s. 23; 1971, c. 402.) 

Editor’s Note—The 1971 amendment, changed by the amendment, only subsection 
effective July 1, 1971, added subsection (f). (f) is set out. 

As the rest of the section was not 
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ARTICLE 4. 


Budgeting, Accounting, and Fiscal Management. 


§ 115A-35. Liability insurance; tort actions against boards of trust- 
ees. 
Applied in Kiser v. Snyder, 17 N.C. App. 
445, 194 S.E.2d 638 (1973); Kiser v. Snyder, 21 
N.C. App. 708, 205 S.E.2d 619 (1974). 


ARTICLE 5. 
Special Provisions. 


§ 115A-38.1. Special provisions for Onslow County Technical In- 
stitute.—(a) The State Board of Education shall have authority to approve 
the conversion of the Onslow County Industrial Education Center to a tech- 
tical institute, as defined in chapter 115A of the General Statutes of North 
Carolina. 

(b) All local taxes heretofore authorized by the voters of Onslow County 
to be levied annually for the local financial support of the Onslow County Industrial 
Education Center may continue to be levied by the board of commissioners of 
Onslow County for the purpose of providing local financial support of the institu- 
tion as a technical institute. 

(c) The Onslow County board of education is authorized to transfer without 
compensation to the board of trustees of the Onslow County Industrial Educa- 
tion Center the title to any real and personal property held by the board of 
education as the two boards may agree upon, either before or after the institu- 
tion is converted to a technical institute. 

(d) In the event that the State Board of Education shall approve the con- 
version of the Onslow County Industrial Education Center to a technical insti- 
tute, within sixty days after the Board grants final approval, the Governor shall 
appoint four additional members to the board of trustees of the Onslow County 
Technical Institute in accordance with the provisions of §§ 115A-7 and 115A-8 
(1) of the General Statutes of North Carolina. (1967, c. 279.) 


ARTICLE 6. 
Textile Training School. 


§ 115A-39. Creation of board of trustees; members and terms of 
office; no compensation.—The affairs of the North Carolina Vocational Tex- 
tile School shall be managed by a board of trustees composed of nine members, 
who shall be appointed by the Governor, and the State Director of Vocational 
Education as ex officio member thereof. The terms of office of the trustees ap- 
pointed by the Governor shall be as follows: Two of said trustees shall be ap- 
pointed for a term of two years; two for three years; and two for four years. At 
the expiration of such terms, the appointments shall be made for periods of four 
years. In the event of any vacancy on said boards, the vacancy shall be filled by 
appointment by the Governor for the unexpired term of the member causing such 
vacancy. The members of the said board of trustees appointed by the Governor 
shall serve without compensation. The reenactment of this section shall not have 
the effect of vacating the appointment or changing the terms of any of the mem- 
bers of said board of trustees heretofore appointed. (1955, c. 1372, art. 27, s. 1; 
1963, c. 448, s. 30; 1969, c. 479.) 


Editor’s Note.— was transferred to the Department of Pub- 
The 1969 amendment substituted “nine” lic Education by § 143A-44, enacted by Ses- 
for “six” in the first sentence. sion Laws 1971, c. 864. 


State Government Reorganization. 
North Carolina Vocational Textile School 
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Chapter 116. 
Higher Education. 


Article 1. 
The University of North Carolina. 


Part 1. General Provisions. 


Sec. 
116-1. Purpose. 
116-2. Definitions. 


116-2.1. [Repealed. ] 


Part 2. Organization, Governance and 
Property of the University. 
116-3. Incorporation and corporate 
powers. 
116-4. Constituent institutions of the 


University of North Carolina. 
116-4.1. [Repealed. ] 


116-5. Initial membership of Board of 
Governors. 

116-6. Election and terms of members 
of Board of Governors. 

116-7. General provisions concerning 
members of the Board of Gov- 
ernors. 

116-8. Chairman, vice-chairman and _ sec- 
retary. 

116-9. Meetings of Board of Governors. 


116-10. Committees. 

116-11. Powers and duties generally. 

116-11.1. [Transferred. ] 

116-12. Property and obligations. 

116-13. Powers of Board regarding prop- 
erty subject to general law. 

116-14. President and staff. 

116-15. Licensing of nonpublic educational 
institutions; regulation of de- 
grees. 

116-16. Tax exemption. 

116-17. Purchase of annuity or retirement 


income contracts for faculty 
members, officers and em- 
ployees. 


116-18. Information Center established. 
116-19. Contracts with private institutions 


to aid North Carolina students. 
116-20. Scholarship and contract terms; 
base period. 
116-21. Contract forms; reports; audits; 
regulations. 
116-22.1 to 116-26. [Transferred.] 
to 116-21. 


116-23 to 116-26. {Transferred.] 
116-27 to 116-29. [Repealed. ] 
116-30. [Transferred. ] 


Part 3. Constituent Institutions. 
116-31. Membership of the boards of 
trustees. 


116-32. Officers and meetings of the boards 
of trustees. 


Sec. 

116-33. Powers and duties of the boards of 
trustees. 

116-34. Duties of chancellor of institution. 

116-35. Electric power plants, campus 
school, etc. 


116-36. Endowment fund. 

116-37. North Carolina Memorial Hospital 
board of directors; administra- 
tion of hospital. 


116-37.1. [Transferred. ] 
116-38. Child development research and 
demonstration center. 


116-39. Agricultural research stations. 
116-39.1, 116-39.2. [Repealed.] 


116-40. Board to accept gifts and congres- 
sional donations. 
116-40.1. Land scrip fund. 


116-40.2. Authorization to purchase insur- 
ance in connection with con- 
struction and operation of nu- 
clear reactors. 


116-40.3. Participation in  sixth-year 
gram of graduate instruction 
for superintendents, assistant 
superintendents, and principals 
of public schools. 

116-40.4. School of medicine authorized at 

East Carolina University: 

meeting requirements of ac- 

crediting agencies. 


[ Repealed. ] 


pro- 


116-41. 


Part 4. Revenue Bonds for Service 
and Auxiliary Facilities. 

116-41.1. Definitions. 

116-41.2. Powers of Board of Governors 
generally. 

116-41.4. Bonds authorized; amount lim- 
ited; form, execution and sale; 
terms and conditions; use of 
proceeds; additional bonds; 
interim receipts or temporary 
bonds; replacement of lost, 
etc., bonds; approval or con- 
sent for issuance; bonds not 
debt of State; bond anticipation 
notes. 


116-41.5. Contents of resolution authorizing 


issuance; powers _ liberally 
construed; deposit and use of 
revenues; rights and remedies of 
bondholders: service charges; 
insurance of projects; depos- 
itaries. 


116-41.8. Rights and remedies of bondholders. 
116-41.11. Executive committee may be au- 
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thorized to exercise powers 
and functions of Board. 


Part 5. Miscellaneous Provisions. 
116-42 to 116-42.4. [Repealed.] 
116-43. Escheat receipts prior to July 1, 
1971. 
116-44. [Repealed.] 
116-44.1, 116-44.2. {Transferred. ] 


Part 6. Traffic and Parking. 

116-44.3. Definitions. 

116-44.4. Regulation of traffic and parking 
and registration of motor ve- 
hicles. 

116-44.5. Special provisions applicable to 
identified constituent institu- 
tions of the University of North 
Carolina. 


116-44.6 to 116-44.9. [Reserved. ] 
Article 1A. 


Regiona) Universities. 
116-44.10 to 116-44.16. [Repealed.] 


Article 2. 


Western Carolina University, East 
Carolina University, Appalachian 
State University, North Caro- 
lina Agricultural and 
Technical State 
University. 


116-45 to 116-46. [Repealed.] 
116-46.1 to 116-46.4. [Transferred.] 


Article 3. 


Community Colleges. 
116-49. Definitions. 
116-53. Appropriation by State. 
116-57. Election by college to come under 
Article; procedure. 
116-58. Establishment of community college. 
116-59. Board of Governors authorized to 
establish minimum standards. 


Article 4. 


North Carolina School of the Arts. 

116-64. Establishment of school. 

116-65. To be part of University of North 
Carolina; membership of board of 
trustees. 

116-66. Powers of various boards. 

116-68. Endowment fund. 

116-70, 116-70.i. [Repealed.] 


SUPPLEMENT 
Article 5. 
Loan Fund for Prospective College 
Teachers. 


Sec. 


116-73. Joint committee for administration of. 
Fund; rules and regulations. 
Article 14. 
General Provisions as to Tuition 
and Fees in Certain 
State Institutions. 


116-143. State-supported institutions of higher 
education required to charge tuition 


and fees. 
116-143.1. Definitions; military status pro- 
visions. 
Article 15. 


Educational Advantages for Children of 
World War Veterans. 


116-149 to 116-153. [Repealed.] 


Article 16. 
State Board of Higher Education. 

116-154 to 116-157. [Repealed.] 
116-158.1 to 116-158.4. [Transferred.] 
116-159 to 116-167. [Repealed.] 

Article 17. 

College Revolving Fund. 
116-168. Establishment, purpose and nature of 
fund; loans. 
Article 18. 


Scholarship Loan Fund for 
Prospective Teachers. 


116-174. Fund administered by State Superin- 
tendent of Public Instruction; 
rules and regulations. 


Article 18A. 


Contracts of Minors Borrowing for Higher 
Education; Scholarship Revocation. 


borrow 
interest; 


116-174.1. Minors authorized to 
for higher education; 


requirements of loans. 
116-174.2. Grounds for revocation of schol! 
arships. 
Article 19. 
Revenue Bonds for Student Housing. 


116-175. Definitions. 
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Sec. Sec. 
116-176. Issuance of bonds. 116-209.7. Trust funds. 
f 116-209.8. Remedies. 
Article 20. 116-209.9. Negotiability of bonds. 
Motor Vehicles of Students. 116-209.10. Bonds eligible for investment. 
116-186. [Transferred. ] 116-209.11. Additional pledge. 
116-209.12. Credit of State not pledged. 
eet ay 116-209.13. Tax exemption. 
te ach 116-209.14. Annual reports. 
Revenue Bonds for Student Housing, 116-209.15. Merger of trust fund. 
Student aan Physical Educa- 116-209.16. Other powers; criteria. 
CHIBI MSS Chea Ory 116-209.17. Establishment of student as- 
116-187. Purpose of Article. sistance program. 
116-189. Definitions. 116-209.18. Powers of Authority to admin- 
116-190. General powers of Board of Gov- ister student assistance pro- 
ernors. gram. 
116-191. Issuance of bonds and bond an- 116-209.19. Grants to students. 
ticipation notes. 116-209.20. Public purpose. 
' 116-209.21. Cooperation of the Board of 
Article 23. Governors of the University 
State Education Assistance Authority. of North Carolina. 
116-201. Purpose and definitions. 116-209.22. Constitutional construction. 
116-202. Authority may buy and_ sell 116-209.23. Inconsistent laws inapplicable. 
students’ obligations; under- 
takings of Authority limited to Article 25. 
Bee ee ele Di tion on Campuses of State-Owned 
116-206. Acquisition of obligations. oes ae: ; ra as a pee 
116-209.1. Provisions in conflict. ed one 8 ; 
116-209.2. Reserves. 116-212. Campus of state-supported insti- 
116-209.3. Additional powers. tution of higher education subject 
116-209.4. Authority to issue bonds. to curfew. ; 
. 116-213. Violation of curfew a _misde- 
116-209.5. Bond resolution. : 
meanor; punishment. 
116-209.6. Revenues. 
ARTICLE l. 


The University of North Carolina. 


Part 1. General Provisions. 


§ 116-1. Purpose.—In order to foster the development of a well-planned 
and coordinated system of higher education, to improve the quality of education, 
to extend its benefits and to encourage an economical use of the State’s resources, 
the University of North Carolina is hereby redefined in accordance with the provi- 
sions of this Article. (1971, c. 1244, s. 1.) 


Revision of Portions of Article—Parts 1, 
2 and 3 of this Article were rewritten, and 
the remainder of the Article extensively 
amended, by Session Laws 1971, c. 1244. 
Section 1 of c. 1244 repealed former §§ 116- 
1 through 116-11, 116-12 through 116-18, 
116-27, 116-34 through 116-37, 116-38 
through 116-39.2, 116-42 through 116-44 and 
116-44.10 through 116-46 and enacted pres- 
ent §§ 116-1 through 116-22, and 116-31 
through 116-36. Subsequent sections of c. 


1244 amended, transferred and renum- 
bered numerous other sections in this Ar- 
ticle and elsewhere in this Chapter. Sec- 
tion 22 of c. 1244 provides: “Sections 1 
through 19 of this act shall become effec- 
tive on July 1, 1972, except that appoint- 
ments and elections pursuant to the pro- 
visions of the act may be made upon ratifi- 
cation of the act and prior to July 1, 1972 
.... The act was ratified on October 30, 
1971. 
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_ § 116-2. Definitions.—As used in this Article, unless the context clearly 
indicates a contrary intent: 


(1) “Board” means the Board of Governors of the University of North 


Carolina. 

(2) “Board of trustees” means the board of trustees of a constituent institu- 
tion. 

(3) “Chancellor” means the chancellor of a constituent institution. 

(4) “Constituent institution” or “institution” means one of the 16 public 


senior institutions, to wit, the University of North Carolina at Chapel 
Hill, North Carolina State University at Raleigh, the University of 
North Carolina at Greensboro, the University of North Carolina at 
Charlotte, the University of North Carolina at Asheville, the Uni- 
versity of North Carolina at Wilmington, Appalachian State Univer- 
sity, East Carolina University, Elizabeth City State University, Fay- 
etteville State University, North Carolina Agricultural and Technical 
State University, North Carolina Central University, North Carolina 
School of the Arts, Pembroke State University, Western Carolina 
University, and Winston-Salem State University. 

(5) “President” means the President of the University of North Carolina. 
(1971, c. 1244, s. 1.) 


of 116-2.1: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
1972. 


Part 2. Organization, Governance and Property of the University. 


§ 116-3. Incorporation and corporate powers.—The board of trustees 
of the University of North Carolina is hereby redesignated, effective July 1, 1972, 
as the “Board of Governors of the University of North Carolina.” The Board of 
Governors of the University of North Carolina shall be known and distinguished 
by the name of “the University of North Carolina” and shall continue as a body 
politic and corporate and by that name shall have perpetual succession and a com- 
mon seal. It shall be able and capable in law to take, demand, receive, and possess 
all moneys, goods, and chattels that shall be given for the use of the University, 
and to apply the same according to the will of the donors; and by gift, purchase, 
or devise to receive, possess, enjoy, and retain forever any and all real and per- 
sonal estate and funds, of whatsoever kind, nature, or quality the same may be, in 
special trust and confidence that the same, or the profits thereof, shall be applied 
to and for the use and purpose of establishing and endowing the University, and 
shall have power to receive donations from any source whatever, to be exclusively 
devoted to the purposes of the maintenance of the University, or according to the 
terms of donation. 

The corporation shall be able and capable in law to bargain, sell, grant, alien, or 
dispose of and convey and assure to the purchasers any and all such real and per- 
sonal estate and funds as it may lawfully acquire when the condition of the grant 
to it or the will of the devisor does not forbid it; and shall be able and capable in 
law to sue and be sued in all courts whatsoever ; and shall have power to open and 
receive subscriptions, and in general may do all such things as are usually done 
by bodies corporate and politic, or such as may be necessary for the promotion of 
learning and virtue. (1971, c. 1244, s. 1.) 


Revision of Portions of Article.—See 
same catchline under § 116-1. 

Power to Operate Water System.—The 
University of North Carolina as a body 
politic and corporate has authority to own, 
maintain, and operate a water systems to 
provide services for itself and to any other 
person, firm, or corporation desiring such 


services outside the University. University 
of N.C. v. Town of Carrboro, 15 N.C. App. 
501, 190 S.E.2d 231 (1972). 

Discretionary Authority to Serve Non- 
resident Consumers.—The University of 
North Carolina is under no obligation to 
maintain a water system for the town or 
any other person, firm, or corporation 
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other than itself. A municipality which op- 
erates its own waterworks has the discre- 
tionary power to engage in this undertak- 
ing. When a municipality exercises this 
discretionary power, it does not assume 
the obligations of a public service corpora- 
tion toward nonresident consumers. Uni- 
versity of N.C. v. Town of Carrboro, 15 
N.C. App. 501, 190 S.E.2d 231 (1973). 
And to Set Different Rates for Services. 
—Having exercised its discretion to furnish 
water outside its corporate limits, the Uni- 
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authority to set the rates which it will 
charge for such services, and it retains the 
authority to specify the terms upon which 
nonresidents may obtain its water. In 
exerting this authority, it may fix a differ- 
ent rate from that charged within the 
corporate limits. The defendant, having ac- 
cepted these services for almost half a 
century is not now in a position to com- 
plain about the rates. University of N.C. 
v. Town of Carrboro, 15 N.C. App. 501, 
190 S.E.2d 231 (1972). 


versity of North Carolina has discretionary 


§ 116-4. Constituent institutions of the University of North Carolina. 
—On July 1, 1972, the University of North Carolina shall be composed of the 
following institutions: the University of North Carolina at Chapel Hill, North 
Carolina State University at Raleigh, the University of North Carolina at Greens- 
boro, the University of North Carolina at Charlotte, the University of North 
Carolina at Asheville, the University of North Carolina at Wilmington, Appala- 
chian State University, East Carolina University, Elizabeth City State University, 
Fayetteville State University, North Carolina Agricultural and Technical State 
University, North Carolina Central University, North Carolina School of the Arts, 
Pembroke State University, Western Carolina University and Winston-Salem 
State University. (1971, c. 1244, s. 1.) 


§ 116-4.1: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
1972. 


116-5. Initial membership of Board of Governors.—(a) Commencing 
July 1, 1972, and continuing for the terms hereinafter stated and until their suc- 
cessors are chosen, the Board of Governors shall consist of the following members: 

(1) Three persons elected prior to January 1, 1972, by and from the mem- 
bership of the board of trustees of East Carolina University and two 
persons elected prior to January 1, 1972, by and from the member- 
ship of the board of trustees of each of the following institutions: Ap- 
palachian State University, North Carolina Agricultural and Technical 
State University, North Carolina Central University, and Western 
Carolina University. 

(2) One person elected prior to January 1, 1972, by and from the member- 
ship of the board of trustees of each of the following institutions: 
Elizabeth City State University, Fayetteville State University, North 
Carolina School of the Arts, Pembroke State University, and Winston- 
Salem State University. 

(3) Sixteen persons elected prior to January 1, 1972, by and from the mem- 
bership of the board of trustees of the University of North Carolina. 

(4) Two persons elected prior to January 1, 1972, by the Board of Higher 
Education from its eight members-at-large. These shall be nonvoting 
members whose term shall expire on June 30, 1973. 


(b) Of the 16 persons elected by the board of trustees of the University of 
North Carolina, four shall serve a term ending on June 30, 1973, four shall serve 
a term ending on June 30, 1975, four shall serve a term ending on June 30, 1977, 
and four shall serve a term ending on June 30, 1979. On January 1, 1972, or as 
soon as practicable thereafter, those sixteen persons shall by lot or other means 
acceptabie to them determine which of them shall be assigned the terms ending in 
1973, 1975, 1977, and 1979 respectively. Of the 11 persons elected by the boards 
of trustees of the institutions listed in G.S. 116-5(a) (1), three shall serve a term 
ending in 1973, three shall serve a term ending on June 30, 1975, three shall serve 
a term ending on June 30, 1977, and two shall serve a term ending on June 30, 
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1979. On January 1, 1972, or as soon as practicable thereafter, those 11 persons 
shall by lot or other means acceptable to them determine which of them shall be 
assigned the terms ending in 1973, 1975, 1977, and 1979 respectively. Of the five 
persons elected by the boards of trustees of the institutions listed in G.S. 116- 
5(a)(2), the member elected from the board of trustees of the North Carolina 
School of the Arts shall serve a term ending on June 30, 1973, and of the remain- 
ing members, one shall serve a term ending on June 30, 1975, one shall serve a 
term ending on June 30, 1977, and two shall serve a term ending on June 30, 
1979. On January 1, 1972, or as soon as practicable thereafter, those four persons, 
excluding the member from the North Carolina School of the Arts, shall by lot or 
other means acceptable to them determine which of them shall be assigned the 
terms ending in 1975, 1977, and 1979 respectively. 

(c) Any vacancy occurring in the membership of the Board of Governors be- 
tween July 1, 1972, and June 30, 1973, shall be filled by appointment of the Gov- 
ernor, and the person appointed shall serve for the remainder of the unexpired 
term. 

(d) The Governor shall serve ex officio as a member and as chairman of the 


Board of Governors until December 31, 1972. (1971, c. 1244, s. 1.) 


Editor’s Note.—Session Laws 1971, c. 
1244, s. 20, provides as follows: 

“Sec. 20. (a) The membership of the 
initial Board of Governors of the Univer- 
sity ot North Carolina, as provided for in 
G.S. 116-5, as rewritten by this act, shall be 
designated prior to December 31, 1971, by 
the various institutional boards of trustees 
and by the Board of Higher Education, and 
effective January 1, 1972, the persons so 
designated, with the Governor as chairman, 
shall constitute a Planning Committee to 
serve until July 1, 1972, on which date the 
members of the committee shall become, in 
accordance with the provisions of G.S. 116- 
5, the initial Board of Governors of the 
University of North Carolina. 

(b) The Planning Committee shall have 
the following powers and duties: 

(1) To prepare a plan for the merging 
of the staff positions of the 
Board of Higher Education and 
of the general administration of 
the University of North Caro- 
lina, said plan to become effec- 
tive July 1. 1972; 

(2) To elect a President and, upon his 
recommendation, to elect such 
other officers as may be deemed 
necessary or desirable, all of 
whom shall take office on or 
after July 1, 1972, and to desig- 
nate positions, titles and salaries 
for the new staff; 

(3) To assign individual staff members 
of the Board of Higher Educa- 
tion and of the general adminis- 
tration of the University of 
North Carolina to serve as 
temporary staff for the Planning 
Committee and to employ such 
additional staff personnel as may 
be needed; 


(4) With the approval of the Advisory 
Budget Commission, to make 
adjustments in the operating 
budgets of the Board of Higher 
Education and of the general ad- 
ministration of the University of 
North Carolina, combining the 
two budgets into one budget ef- 
fective July 1, 1972; 

(5) To make such arrangements as 
may be deemed desirable for 
housing the staff of the Board of 
Governors; 

(6) Following consultation with insti- 
tutional heads and with the 
boards of trustees of the institu- 
tions. to make any and all plans 
that may be deemed desirable to 
effectuate the merger of the 10 
institutions into the University 
of North Carolina; and 

(7) To make recommendations to the 
Governor, the Department of 
Administration, the Board of 
Higher Education and the in- 
stitutional boards of trustees 
concerning actions that, in the 
judgment of the Planning Com- 
mittee, would facilitate the im- 
plementation of this act. 

(c) With the approval of the Advisory 
Budget Commission, the Planning Com- 
mittee may, during the period January 1 to 
June 30, 1972, use such funds as it may 
deem desirable from the operating budget 
of the general administration of the Uni- 
versity of North Carolina or from the 
operating budget of the Board of Higher 
Education. In addition the Planning Com- 
mittee may request funds from the Con- 
tingency and Emergency Fund to be used 
either during the six-month period or for 
the year beginning July 1, 1972. if the Plan- 
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ning Committee concludes that additional and prior to July 1, 1972, it shall be filled 
funds are needed. by the institutional board or the agency 

(d) If any vacancy should occur in the that appointed the person whose place is 
Planning Committee after January 1, 1972, vacant.” 


§ 116-6. Election and terms of members of Board of Governors.— 
(a) As the terms of members of the Board of Governors provided for in G.S. 
116-5 expire, their successors shall be elected by the Senate and House of Repre- 
sentatives. Eight members shall be so elected at the regular legislative session in 
1973 and every two years thereafter. 


(b) All terms shall commence on July 1 of odd-numbered years and all mem- 
bers shall serve for eight-year overlapping terms. 


(c) No member may be elected to more than two full terms in succession. 

(d) The Senate and House of Representatives, in electing members of the 
Board of Governors, shall select from a slate of nominees made in a joint session 
of the General Assembly. There shall be nominated from the floor at least twice 
the number of persons as there are vacancies to be filled. The Senate and the 
House of Representatives shall elect one half of the persons necessary to fill 
the vacancies, with the Senate to hold its election prior to the House of Represen- 
tatives. In the event that an odd number of members are to be elected, the House 
of Representatives shall select the additional nominee. In 1973 and every four 
years thereafter, the Senate shall elect at least one woman and one member of a 
minority race and the House of Representatives shall elect at least one member 
of the political party to which the largest minority of the members of the General 
Assembly belong. In 1975 and every four years thereafter, the Senate shall elect at 
least one member of the political party to which the largest minority of the mem- 
bers of the General Assembly belong and the House of Representatives shall elect 
at least one woman and one member of a minority race. 


(e) Of the eight members elected every two years, at least one shall be a woman, 
at least one other member shall be a member of a minority race, and at least one 
other member shall be a member of the political party to which the largest minority 
of the members of the General Assembly belong. In subsequent elections to the 
Board, the General Assembly shall maintain at least these minimum proportions 
among the members of the Board. (1971, c. 1244, s. 1.) 


§ 116-7. General provisions concerning members of the Board of 
Governors.—(a) All members of the Board of Governors shall be selected for 
their interest in, and their ability to contribute to the fulfillment of, the purposes 
of the Board of Governors, and all members shall be deemed members-at-large, 
charged with the responsibility of serving the best interests of the whole State. 
In electing members, the objective shall be to obtain the services of the best quali- 
fied citizens of the State, taking into consideration the need for representation on 
the Board by the different races, sexes and political parties. 


(b) From and after July 1, 1973, no member of the General Assembly or offi- 
cer or employee of the State or of any constituent institution or spouse of any such 
member, officer or employee may be a member of the Board of Governors. Any 
member of the Board of Governors who is elected or appointed to the General 
Assembly or who becomes an officer or employee of the State or of any constituent 
institution or whose spouse is elected or appointed to the General Assembly or be- 
comes such officer or employee shall be deemed thereupon to resign from his mem- 
bership on the Board of Governors. 


(c) Whenever any vacancy shall occur in the elected membership of the Board 
of Governors, it shall be the duty of the secretary of the Board to inform the Gen- 
eral Assembly of the existence of the vacancy, and the General Assembly at its 
next regular session shall elect a person to fill the unexpired term. Whenever a 
member shall fail, for any reason other than ill health or service in the interest of 
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the State or nation, to be present for four successive regular meetings of the 

Board, his place as a member shall be deemed vacant. (1971, c. 1244, s. 1.) 
Generally, if a Person Holds a Position School Officials Are Not State Officers 

with the State, Whether as an Employee or Employees.—See opinion of Attorney 

or an Officer, He Is Prohibited from Serv- General to Honorable Wm. Friday, Presi- 

ing on the Board of Governors. — See _ dent, University of North Carolina, Chapel 

opinion of Attorney General to Honorable Hill, 42 N.C.A.G. 239 (1973). 

Robert W. Scott, Governor, 41 N.C.A.G. 

623 (1971). 


§ 116-8. Chairman, vice-chairman and secretary.—The Board of Gov- 
ernors shall elect from its membership for two-year terms, and until their suc- 
cessors have been elected and qualified, a chairman, a vice-chairman and a secre- 
tary. No person may serve as chairman more than four years in succession. (1971, 


c. 1244, s. 1.) 


§ 116-9. Meetings of Board of Governors.—The Board of Governors 
shall meet at stated times established by the Board, but not less frequently than 
six times a year. A quorum for the conduct of business shall consist of a majority 
of the members. (1971, c. 1244, s. 1.) 


§ 116-10. Committees.—The Board of Governors shall have power to ap- 
point from its own number committees which shall be clothed with such powers 
as the Board of Governors may confer. No committee may reverse a decision con- 
cerning policy taken by the Board of Governors at a regular meeting. (1971, c. 
1244, s. 1.) 


§ 116-11. Powers and duties generally.—The powers and duties of the 
Board of Governors shall include the following : 


(1) The Board of Governors shall plan and develop a coordinated system of 
higher education in North Carolina. To this end it shall govern the 16 
constituent institutions, subject to the powers and responsibilities given 
in this Article to the boards of trustees of the institutions, and to this 
end it shall maintain close liaison with the State Board of Education, 
the Department of Community Colleges and the private colleges and 
universities of the State. The Board, in consultation with representa- 
tives of the State Board of Education and of the private colleges and 
universities, shall prepare and from time to time revise a long-range 
plan for a coordinated system of higher education, supplying copies 
thereof to the Governor, the members of the General Assembly, the Ad- 
visory Budget Commission and the institutions. State-wide federal or 
State programs that provide aid to institutions or students of post-sec- 
ondary education through a State agency, except those related exclu- 
sively to the community college system, shall be administered by the 
Board pursuant to any requirement of State or federal statute in order 
to insure that all activities are consonant with the State’s long-range 
plan for higher education. 

(2) The Board of Governors shall be responsible for the general determina- 
tion, control, supervision, management and governance of all affairs 
of the constituent institutions. For this purpose the Board may adopt 
such policies and regulations as it may deem wise. Subject to applica- 
ble State law and to the terms and conditions of the instruments un- 
der which property is acquired, the Board of Governors may acquire, 
hold, convey or otherwise dispose of, invest and reinvest any and all 
real and personal property, with the exception of any property that 
may be held by trustees of institutional endowment funds under the 
provisions of G.S. 116-36 or that may be held, under authority dele- 
gated by the Board of Governors, either by a board of trustees or by 
trustees of any other endowment or trust fund. 
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(3) The Board shall determine the functions, educational activities and aca- 
demic programs of the constituent institutions. The Board shall also 
determine the types of degrees to be awarded. The powers herein given 
to the Board shall not be restricted by any provision of law assigning 
specific functions or responsibilities to designated institutions, the pow- 
ers herein given superseding any such provisions of law. The Board, 
after adequate notice and after affording the institutional board of 
trustees an opportunity to be heard, shall have authority to withdraw 
approval of any existing program if it appears that the program is un- 
productive, excessively costly or unnecessarily duplicative. 

(4) The Board of Governors shall elect officers as provided in G.S. 116-14. 
Subject to the provisions of section 18 of this act [Sessions Laws 1971, 
Chapter 1244, section 18], the Board shall also elect, on nomination of 
the President, the chancellor of each of the constituent institutions 
and fix his compensation. The President shall make his nomination 
from a list of not fewer than two names recommended by the institu- 
tional board of trustees. 

(5) The Board of Governors shall, on recommendation of the President and 
of the appropriate institutional chancellor, appoint and fix the com- 
pensation of all vice-chancellors, senior academic and administrative 
officers and persons having permanent tenure. 

(6) The Board shall approve the establishment of any new publicly supported 
institution above the community college level. 

(7) The Board shall set tuition and required fees at the institutions, not in- 
consistent with actions of the General Assembly. 

(8) The Board shall set enrollment levels of the constituent institutions. 


(95 a. The Board of Governors shall develop, prepare and present to the 
Governor, the Advisory Budget Commission and the General 
Assembly a single, unified recommended budget for all of pub- 
lic senior higher education. The recommendations shall con- 
sist of requests in three general categories: (i) funds for the 
continuing operation of each constituent institution, (ii) funds 
for salary increases for employees exempt from the State Per- 
sonnel Act and (ii1) funds requested without reference to con- 
stituent institutions, itemized as to priority. and covering such 
areas as new programs and activities, expansions of programs 
and activities, increases in enrollments, increases to accommodate 
internal shifts and categories of persons served, capital improve- 
ments, improvements in levels of operation and increases to 
remedy deficiencies, as well as other areas. 

b. Funds for the continuing operation of each constituent institu- 
tion shall be appropriated directly to the institution. Funds for 
salary increases for employees exempt from the State Personnel 
Act shall be appropriated to the Board in a lump sum for allo- 
cation to the institutions. Funds for the third category in para- 
graph a of this subdivision shall be appropriated to the Board in 
a lump sum. The Board shall allocate to the institutions any 
funds appropriated, said allocation to be made in accordance 
with the Board’s schedule of priorities; provided, however, that 
when both the Board and the Advisory Budget Commission 
deem it to be in the best interest of the State, funds in the third 
category may be allocated, in whole or in part, for other items 
within the list of priorities or for items not included in the list. 

c. The Advisory Budget Commission may, on recommendation of 
the Board, authorize transfer of appropriated funds from one in- 
stitution to another to provide adjustments for over- or under- 
enrollment or may make any other adjustments among institu- 
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tions that would provide for the orderly and efficient operation 


of the institutions. 


(10) The Board shall collect and disseminate data concerning higher educa- 
tion in the State. To this end it shall work cooperatively with the De- 
partment of Community Colleges and shall seek the assistance of the 
private colleges and universities. It may prescribe for the constituent 
institutions such uniform reporting practices and policies as it may 


deem desirable. 


(11) The Board shall assess the contributions and needs of the private col- 
leges and universities of the State and shall give advice and recommen- 
dations to the General Assembly to the end that the resources of these 
institutions may be utilized in the best interest of the State. All re- 
quests by private institutions of higher education for State assistance to 
the institutions or to students attending them shall be submitted first 
to the Board for review and recommendation before being presented 
to any other State agency or to the General Assembly. 

(12) The Board shall give advice and recommendations concerning higher 
education to the Governor, the General Assembly, the Advisory Bud- 
get Commission and the boards of trustees of the institutions. 

(13) The Board may delegate any part of its authority over the affairs of 
any institution to the board of trustees or, through the President, to 
the chancellor of the institution in any case where such delegation ap- 
pears necessary or prudent to enable the institution to function in a 
proper and expeditious manner. Any delegation of authority may be 
rescinded by the Board at any time in whole or in part. 

(14) The Board shall possess all powers not specifically given to institutional 
boards of trustees. (1971, c. 1244, s. 1.) 


Editors Note.—Session Laws 1971, c. 
1244, s. 18, provides: 

“Sec. 18. All policies, rules and regula- 
tions adopted and actions taken prior to 
July 1, 1972, by the boards of trustees of 
the “constituent institutions,’ as said term 
is defined in G.S. 116-2, as rewritten by this 
act, or by the board of trustees of the Uni- 
versity of North Carolina pertaining to any 
of its six institutions, shall be effective on 
and after July 1, 1972, as to the respective 
institutions, except as modified by this act 
or by subsequent action of the Board of 
Governors of the University of North Caro- 
lina or by the institutional boards of 
trustees. The merger of an institution into 
the University of North Carolina under this 
act shall not impair any term of office, ap- 


pointment or employment of any adminis- 
trative, instructional or other personnel of 
the institution. Effective July 1, 1972, the 
title president and vice-president of each 
institution shall be changed to chancellor 
and vice-chancellor and the tenures of per- 
sons occupying these positions shall con- 
tinue subject to the other provisions of this 
act. As soon after July 1, 1972, as the Board 
of Governors can reasonably do so, it shall 
adopt, for itself and all constituent institu- 
tions, a code based upon the code of the 
University of North Carolina as it may 
exist prior to July 1, 1972, but modified in 
such ways as the Board of Governors may 
deem desirable in order to take into account 
the practices and needs of all the con- 
stituent institutions.” 


§ 116-11.1: Transferred to § 116-37 by Session Laws 1971, c. 1244, s. 6, 
effective July 1, 1972. 


§ 116-12. Property and obligations.—All property of whatsoever kind 
and all rights and privileges held by the Board of Higher Education and by the 
boards of trustees of Appalachian State University, East Carolina University, 
Elizabeth City State University, Fayetteville State University, North Carolina 
Agricultural and Technical State University, North Carolina Central University, 
North Carolina School of the Arts, Pembroke State University, Western Carolina 
University and Winston-Salem State University, as said property, rights and 
privileges may exist immediately prior to July 1, 1972, shall be, and hereby are, 
effective July 1, 1972, transferred to and vested in the Board of Governors of 
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the University of North Carolina. All obligations of whatsoever kind of the Board 
of Higher Education and of the boards of trustees of Appalachian State University, 
East Carolina University, Elizabeth City State University, Fayetteville State Uni- 
versity, North Carolina Agricultural and Technical State University, North Caro- 
lina Central University, North Carolina School of the Arts, Pembroke State Uni- 
versity, Western Carolina University and Winston-Salem State University, as 
said obligations may exist immediately prior to July 1, 1972, shall be, and the same 
hereby are, effective July 1, 1972, transferred to and assumed by the Board of 
Governors of the University of North Carolina. Any property, real or personal, 
held immediately prior to July 1, 1972, by a board of trustees of a constituent in- 
stitution for the benefit of that institution or by the University of North Carolina 
for the benefit of any one or more of its six institutions, shall, from and after 
July 1, 1972, be kept separate and distinct from other property held by the Board 
of Governors, shall continue to be held for the benefit of the institution or institu- 
tions that were previously the beneficiaries and shall continue to be held. subject 
to the provisions of the respective instruments, grants or other means or process by 
which any property right was acquired. In case a conflict arises as to which prop- 
erty, rights or privileges were held for the beneficial interest of a particular in- 
stitution, or as to the extent to which such property, rights or privileges were so 
held, the Board of Governors shall determine the issue, and the determination of 
the Board shall constitute final administrative action. Nothing in this Article shall 
be deemed to increase or diminish the income, other revenue or specific property 
which is pledged, or otherwise hypothecated, for the security or liquidation of any 
obligations, it being the intent that the Board of Governors shall assume said obli- 
gations without thereby either enlarging or diminishing the rights of the holders 
theredtiiG1 Oy tans 244."s; 1.) 


§ 116-13. Powers of Board regarding property subject to general 
law.—The power and authority granted to the Board of Governors with regard 
to the acquisition, operation, maintenance and disposition of real and personal 


property shall be subject to, and exercised in accordance with, the provisions of 
Chapters 143 and 146 of the General Statutes. (1971, c. 1244, s. 1.) 


§ 116-14. President and staff.—(a) The Board shall elect a President of 
the University of North Carolina. He shall be the chief administrative officer of 
the University. 

(b) The President shall be assisted by such professional staff members as may 
be deemed necessary to carry out the provisions of this Article, who shall be 
elected by the Board on nomination of the President. The Board shall fix the 
compensation of the staff members it elects. These staff members shall include a 
senior vice-president and such other vice-presidents and officers as may be deemed 
desirable. Provision shall be made for persons of high competence and strong 
professional experience in such areas as academic affairs, public service programs, 
business and financial affairs, institutional studies and long-range planning, stu- 
dent affairs, research, legal affairs, health affairs and institutional development, 
and for State and federal programs administered by the Board. In addition, the 
President shall be assisted by such other employees as may be needed to carry out 
the provisions of this Article, who shall be subject to the provisions of Chapter 126 
of the General Statutes. The staff complement shall be established by the Board on 
recommendation of the President to insure that there are persons on the staff 
who have the professional competence and experience to carry out the duties as- 
signed and to insure that there are persons on the staff who are familiar with the 
problems and capabilities of all of the principal types of institutions represented in 
the system. 


(c) The President, with the approval of the Board, shall appoint an advisory 
committee composed of representative presidents of the private colleges and uni- 
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versities and may appoint such additional advisory committees as are deemed neces- 
sary or desirable. (1971, c. 1244, s. 1.) 


§ 116-15. Licensing of nonpublic educational institutions; regulation 
of degrees.—(a) No nonpublic educational institution created or established in 
this State after April 15, 1923, by any person, firm, organization, or corporation 
shall have power or authority to confer degrees upon any person except as pro- 
vided in this section. The Board of Governors shall call to the attention of the 
Attorney General, for such action as he may deem appropriate, any institution 
failing to comply with the requirements of this section. 


(b) The Board of Governors, under such standards as it shall establish, may 
issue its license to confer degrees in such form as it may prescribe to a nonpublic 
educational institution established in this State after April 15, 1923, by any per- 
son, firm, organization, or corporation; but no nonpublic educational institution 
established in the State subsequent to that date shall be empowered to confer de- 
grees unless it has income sufficient to maintain an adequate faculty and equip- 
ment sufficient to provide adequate means of instruction in the arts and sciences, 
or in any other recognized field or fields of learning or knowledge. 


(c) All nonpublic educational institutions licensed under this section shall file 
sych information with the President as the Board of Governors may direct, and 
the said Board may evaluate any nonpublic educational institution applying for 
a license to confer degrees under this section. If any such nonpublic educational 
institution shall fail to maintain the required standards, the Board shall revoke its 
license to confer degrees, subject to a right of review of this decision in the manner 
provided in Article 33 of Chapter 143 of the General Statutes. 


(d) The State Board of Education shall have sole authority to administer and 
supervise, at the State level, the system of community colleges, technical institutes, 
and industrial education centers provided in Chapter 115A of the General Statutes, 
and shall regulate the granting of appropriate awards, two-year degrees, and marks 
of distinction by those institutions. (1971, c. 1244, s. 1.) 


§ 116-16. Tax exemption.—The lands and other property belonging to 
the University of North Carolina shall be exempt from all kinds of public taxation. 
(ASOUSti wart. tomen Jet 1/9, or oU0NS 0, pbetRsReo.-vol, 2,-pi 428 » Code, 5.2614: 
Bevosnac0ce: GC. wis. D700, 1O7 Ler 244.5, 25) 

Editor’s Note.—This section was for- 1244, s. 2, effective July 1, 1972. The 1971 
merly § 116-19. It was transferred to its act also substituted ‘University of North 
present position by Session Laws 1971, c. Carolina” for “corporation.” 


§ 116-17. Purchase of annuity or retirement income contracts for 
faculty members, officers and employees.—Notwithstanding any provision 
of law relating to salaries and/or salary schedules for the pay of faculty members, 
administrative officers, or any other employees of universities, colleges and institu- 
tions of higher learning as named and set forth in this Article, and other State 
agencies qualified as educational institutions under § 501(c)(3) of the United 
States Internal Revenue Code, the governing boards of any such universities, col- 
leges and institutions of higher learning may authorize the business officer or agent 
of same to enter into annual contracts with any of the faculty members, adminis- 
trative officers and employees of said institutions of higher learning which provide 
for a reduction in salary below the total established compensation or salary schedule 
for a term of one year. The financial officer or agent shall use the funds derived 
from the reduction in the salary of the faculty member, administrative officer or 
employee to purchase a nonforfeitable annuity or retirement income contract for 
the benefit of said faculty member, administrative officer or employee of said uni- 
versities, colleges and institutions of higher learning. A faculty member, adminis- 
trative officer or employee who has agreed to a salary reduction for this purpose 
shall not have the right to receive the amount of the salary reduction in cash or 
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in any other way except the annuity or retirement income contract. Funds used 
for the purchase of an annuity or retirement income contract shall not be in lieu 
of any amount earned by the faculty member, administrative officer or employee be- 
fore his election for a salary reduction has become effective. The agreement for 
salary reductions referred to herein shall be effected under any necessary regula- 
tions and procedures adopted by the various governing boards of the various institu- 
tions of higher learning and on forms prepared by said governing boards. Not- 
withstanding any other provision of this section or law, the amount by which the 
salary of any faculty member, administrative officer or employee is reduced pur- 
suant to this section shall not be excluded, but shall be included, in computing 
and making payroll deductions for social security and retirement system purposes, 
and in computing and providing matching funds for retirement system purposes. 


(1965, c. 365: 1971, c. 1244, s. 3.) 


Editor’s Note.—This section was for- 
merly § 116-46.2. It was transferred to its 
present position by Session Laws 1971, c. 
1244, s. 3, effective July 1, 1972. The 1971 
act also substituted “this Article” for “ar- 
ticles 1 and 2 of chapter 116 of the General 


boards” for “boards of trustees’? in two 
places in the next-to-last sentence. 
Institution Determines the Seller of the 
Annuity or the Retirement Income Con- 
tract under This Statute—See opinion of 


Attorney General to Mr. H.L. Ferguson, 


Jr., University of North Carolina at Greens- 


boro, 42 N.C.A.G. 6 (1972). 


Statutes, as amended,” and “governing 
boards” for “board of trustees” in the 
first sentence and substituted “governing 


§ 116-18. Information Center established.—The Board of Governors 
of the University of North Carolina, with the cooperation of other concerned or- 
ganizations, shall establish, as a function of the Beard, an Educational Opportuni- 
ties Information Center to provide information and assistance to prospective col- 
lege and university students and to the several institutions, both public and private, 
on matters regarding student admissions, transfers and enrollments. The public 
institutions shall cooperate with the Center by furnishing such nonconfidential in- 
formation as may assist the Center in the performance of its duties. Similar coop- 
eration shall be requested of the private institutions in the State. 

An applicant for admission to an institution who is not offered admission may 
request that the institution send to the Center appropriate nonconfidential informa- 
tion concerning his application. The Center may, at its discretion and with per- 
mission of the applicant, direct the attention of the applicant to other institutions 
and the attention of other institutions to the applicant. The Center is authorized to 
conduct such studies and analyses of admissions, transfers and enrollments as may 
be deemed appropriate. (1971, c. 1086, s. 1; c. 1244, s. 4.) 


Editor’s Note.—This section was enacted 
by Session Laws 1971, c. 1086, s. 1, effec- 
tive Oct. 1, 1971, as subdivision (9) of § 
116-158. It was transferred to its present 


4, effective July 1, 1972. Chapter 1244 also 
inserted “of Governors of the University 
of North Carolina” near the beginning of 
the section. 


position by Session Laws 1971, c. 1244, s. 


116-19. Contracts with private institutions to aid North Garo- 
lina students.—In order to encourage and assist private institutions to continue 
to educate North Carolina students, the Board of Governors of the University of 
North Carolina is hereby authorized to enter into contracts with the institutions 
under the terms of which an institution receiving any funds that may be appro- 
priated pursuant to this section would agree that, during any fiscal year in which 
such funds were received, the institution would provide and administer scholarship 
funds for needy North Carolina students in an amount at least equal to the amount 
paid to the institution, pursuant to this section, during the fiscal year. Under the 
terms of the contracts the Board of Governors of the University of North Carolina 
would agree to pay to the institutions, subject to the availability of funds, a fixed 
sum of money for each North Carolina student enrolled at the institutions for the 
regular academic year, said sum to be determined by appropriations that might 
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be made from time to time by the General Assembly pursuant to this section. 
Funds appropriated pursuant to this section shall be paid by the Department of 
Administration to an institution upon recommendation of the Board of Governors 
of the University of North Carolina and on certification of the institution show- 
ing the number of North Carolina students enrolled at the institution as of October 
l ary year for which funds may be appropriated. (1971, c. 744, s. 1; c. 1244, 
Saas), 


Editor’s Note.—This section was enacted 1244 also substituted “Board of Governors 


by Session Laws 1971, c. 744, s. 1, and codi- 
fied as § 116-158.1. It was transferred to its 
present position by Session Laws 1971, c. 
1244, s. 5, effective July 1, 1972. Chapter 


of the University of North Carolina” for 
“Board of Higher Education” in three 
places in the section. For the section for- 
merly numbered § 116-19, see § 116-16. 


§ 116-20. Scholarship and contract terms; base period.—In order to 
encourage and assist private institutions to educate additional numbers of North 
Carolinians, the Board of Governors of the University of North Carolina is hereby 
authorized to enter into contracts within the institutions under the terms of which 
an institution receiving any funds that may be appropriated pursuant to this section 
would agree that, during any fiscal year in which such funds were received, the 
institution would provide and administer scholarship funds for needy North Caro- 
lina students in an amount at least equal to the amount paid to the institution, 
pursuant to this section, during the fiscal year. Under the terms of the contracts 
the Board of Governors of the University of North Carolina would agree to pay 
to the institutions, subject to the availability of funds, a fixed sum of money for 
each North Carolina student enrolled as of October 1 of any year for which 
appropriated funds may be available, over and above the number of North Carolina 
students enrolled in that institution as of October 1, 1970, which shall be the base 
date for the purpose of this calculation. Funds appropriated pursuant to this section 
shall be paid by the Department of Administration to an institution upon recom- 
mendation of the Board of Governors of the University of North Carolina and on 
certification of the institution showing the number of North Carolina students en- 
rolled at the institution as of October 1 of any year for which funds may be appro- 
priated over the number enrolled on the base date. In the event funds are appro- 
priated for expenditure pursuant to this section and funds are also appropriated, for 
the same fiscal year, for expenditure pursuant to G.S. 116-19, students who are 
enrolled at an institution in excess of the number enrolled on the base date may be 
counted under this section for the purpose of calculating the amount to be paid 
to the institution, but the same students may not also be counted under G.S. 116-19, 
for the purpose of calculating payment to be made under that section. (1971, c. 
744, s. 2; c. 1244, s. 5.) 


Editor’s Note.—This section was enacted “Board of Higher Education” in three 


by Session Laws 1971, c. 744, § 2, and codi- 
fied as § 116-158.2. It was transferred to its 
present position by Session Laws 1971, c. 
1244, s. 5, effective July 1, 1972. Chapter 
1244 also substituted “Board of Governors 


places and “116-19” for “116-158.1” in two 
places in the section. 

Former § 116-20 was transferred to § 
116A-1 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


of the University of North Carolina” for 


§ 116-21. Contract forms; reports; audits; regulations.—The Board 
of Governors of the University of North Carolina is authorized to prescribe the 
form of the contracts to be executed under G.S. 116-19 and 116-20, to require of 
the institutions such reports, statements and audits as the Board may deem neces- 
sary or desirable in carrying out the purposes of G.S. 116-19 through 116-22 and 
to make any rules or regulations that will, in the opinion of the Board, help to 
achieve the purposes of G.S. 116-19 through 116-22. (1971, c. 744, s. 3; ¢. 1244, 
mot} 

Editor’s Note.—This section was enacted 
by Session Laws 1971, c. 744, s. 3, and codi- 


fied as § 116-158.3. It was transferred to its 
present position by Session Laws 1971, c. 
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through 116-22” for “116-158.1 through 116- 
158.4.” 

Former § 116-21 was transferred to § 
L1GA-2eaby Session! Laws01971, ¢: (1135) ish2, 


effective July 1, 1971. 


1244, s. 5, effective July 1, 1972. Chapter 
1244 also substituted “Board of Governors 
of the University of North Carolina” for 
“Board of Higher Education” and substi- 
tuted “116-19 and 116-20” for “116-158.1 
and 116-158.2” and, in two places, “116-19 


§ 116-22. Definitions applicable 
in G.S. 116-19 through 116-22: 


(1) “Institution” shall mean an educational institution located in this State 
that is not owned or operated by the State of North Carolina or by an 
agency or political subdivision of the State or by any combination 
thereof; that is accredited by the Southern Association of Colleges and 
Schools under the standards of the College Delegate Assembly of said 
Association and that is not a seminary, Bible school, Bible college or 
similar religious institution. 

(2) “Student” shall mean a resident of North Carolina in accordance with 
definitions of residency that may from time to time be adopted by the 
Board of Governors of the University of North Carolina and published 
in the residency manual of said Board; and a person who has not re- 
ceived a bachelor’s degree, or qualified therefor, and who is otherwise 
classified as an undergraduate under such regulations as the Board of 
Governors of the University of North Carolina may promulgate. The 
enrollment figures required by G.S. 116-19 through 116-22 sha'l be the 
number of full-time-equivalent students as computed under regulations 
prescribed by the Board of Governors of the University of North Caro- 
linaswrosiec. 744-5) 4c, 12444555) ) 


to §§ 116-19 to 116-21.—As used 


Editor's Note.—This section was enacted 
by session Laws 1971)°c: 744, s. 4, and codi- 
fied as § 116-158.4. It was transferred to 
its present position by Session Laws 1971, 
c. 1244, s. 5, effective July 1, 1972. Chapter 
1244 also substituted ‘116-19 through 116- 
22” for “116-158.1 through 116-158.4” in the 
opening paragraph and in the second sen- 


“Board of Governors of the University of 
North Carolina” for ‘““North Carolina Board 
of Higher Education” in the first sentence 
of subdivision (2) and for “Board of 
Higher Education” in the first and second 
sentences of subdivision (2). 

Former § 116-22 was transferred to § 
116A-3 by Session Laws 1971, c. 1135, s. 


tence of subdivision (2) and substituted 2, effective July 1, 1971. 


§ 116-22.1: Transferred to § 116A-3 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


§ 116-23: Transferred to § 116A-4 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


§ 116-23.1: Transferred to § 116A-5 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


§ 116-24: Transferred to § 116A-6 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


§ 116-25: Transferred to § 116A-7 by Session Laws 1971, c. 1135, s. 2, 
effective July 1, 1971. 


§ 116-26: Transferred to § 116-43 by Session Laws 1971, c. 1244, s. 17, 
effective July 1, 1972. 


§ 116-27: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
1972. 


§§ 116-28, 116-29: Repealed by Session Laws 1963, c. 448, s. 7. 


116-30: Transferred to § 116-40 by Session Laws 1971, c. 1244, s. 9, effec- 
tive July 1, 1972. 
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Part 3. Constituent Institutions. 


§ 116-31. Membership of the boards of trustees.—(a) All persons who, 
as of June 30, 1972, are serving as trustees of the regional universities and of the 
North Carolina School of the Arts, except those who may have been elected to 
the Board of Governors, shail continue to serve for one year beginning July 1, 
1972, and the terms of all such trustees shall continue for the period of one year. 

(b) Effective July 1, 1972, a separate board of trustees shall be created for each 
of the following institutions: North Carolina State University at Raleigh, the 
University of North Carolina at Asheville, the University of North Carolina at 
Chapel Hill, the University of North Carolina at Charlotte, the University of 
North Carolina at Greensboro, and the University of North Carolina at Wilming- 
ton. For the period commencing July 1, 1972, and ending June 30, 1973, each such 
board shall be constituted as follows : 


(1) Twelve or more persons elected prior to July 1, 1972, by and from the 
membership of the board of trustees of the University of North Caro- 
lina, and 

(2) The president of the student government of the institution, ex officio. 


(c) If any vacancy should occur in any board of trustees during the year be- 
ginning July 1, 1972, the Governor may appoint a person to serve for the balance 
of the year. 

(d) Effective July 1, 1973, each of the 16 constituent institutions shall have 
board of trustees composed of 13 persons chosen as follows: 


(1) Eight elected by the Board of Governors, 
(2) Four appointed by the Governor, and 
(3) The president of the student government ex officio. 


(e) From and after July 1, 1973, the term of office of all trustees, except the 
ex officio member, shall be four years, commencing on July 1 of odd-numbered 
years. In every odd-numbered year the Board of Governors shall elect four persons 
to each board of trustees and the Governor shall appoint two persons to each such 
board. 

(f) In electing boards of trustees to serve commencing July 1, 1973, the Board 
of Governors shall designate four persons for four-year terms and four for two- 
year terms. The Governor, in making appointments of trustees to serve commenc- 
ing July 1, 1973, shall designate two persons for four-year terms and two for two- 
year terms. 

(g) From and after July 1, 1973, any person who has served two full four-year 
terms in succession as a member of a board of trustees shall, for a period of one 
year, be ineligible for election or appointment to the same board but may be elected 
or appointed to the board of another institution. 

(h) From and after July 1, 1973, no member of the General Assembly or officer 
or employee of the State or of any constituent institution or spouse of any such 
member, officer or employee shall be eligible for election or appointment as a trus- 
tee. Any trustee who is elected or appointed to the General Assembly or who 
becomes an officer or employee of the State or of any constituent institution or 
whose spouse is elected or appointed to the General Assembly or becomes such 
officer or employee shall be deemed thereupon to resign from his membership on 
the board of trustees. 

(1) No person may serve simultaneously as a member of a board of trustees 
and as a member of the Board of Governors. Any trustee who is elected or ap- 
pointed to the Board of Governors shall be deemed to resign as a trustee effective 
as of the date that his term commences as a member of the Board of Governors. 

(j) From and after July 1, 1973, whenever any vacancy shall occur in the 
membership of a board of trustees among those appointed by the Governor, it shall 
be the duty of the secretary of the board to inform the Governor of the existence of 
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such vacancy, and the Governor shall appoint a person to fill the unexpired term, 
and whenever any vacancy shall occur among those elected by the Board of Gov- 
ernors, it shall be the duty of the secretary of the board to inform the Board of 
Governors of the existence of the vacancy, and the Board of Governors shall elect 
a person to fill the unexpired term. Whenever a member shall fail, for any reason 
other than ill health or service in the interest of the State or nation, to be present 
for three successive regular meetings of a board of trustees, his place as a member 
shall be deemed vacant. (1971, c. 1244, s. 1.) 
Revision of Portions of Article—See 
same catchline under § 116-1. 


§ 116-32. Officers and meetings of the boards of trustees.—At the 
first meeting after June 30 of each year each board of trustees shall elect from its 
membership a chairman, a vice-chairman and a secretary. Each board of trustees 
shall hold not less than three regular meetings a year and may hold such additional 
meetings as may be deemed desirable. (1971, c. 1244, s. 1.) 


§ 116-33. Powers and duties of the boards of trustees.—Each board 
of trustees shall promote the sound development of the institution within the func- 
tions prescribed for it, helping it to serve the State in a way that will complement 
the activities of the other institutions and aiding it to perform at a high level of 
excellence in every area of endeavor. Fach board shall serve as advisor to the 
Board of Governors on matters pertaining to the institution and shall also serve 
as advisor to the chancellor concerning the management and development of the 
institution. The powers and duties of each board of trustees, not inconsistent 
with other provisions of this Article, shall be defined and delegated by the Board 
of Governors. (1971, c. 1244, s. 1.) 


§ 116-34. Duties of chancellor of institution.—(a) The chancellor shall 
be the administrative and executive head of the institution and shall exercise 
complete executive authority therein, subject to the direction of the President. He 
shall be responsible for carrying out policies of the Board of Governors and of 
the board of trustees. As of June 30 of each year he shall prepare for the Board of 
Governors and for the board of trustees a detailed report on the operation of the 
institution for the preceding year. 

(b) It shall be the duty of the chancellor to attend all meetings of the board of 
trustees and to be responsible for keeping the board of trustees fully informed on 
the operation of the institution and its needs. 

(c) It shall be the duty of the chancellor to keep the President, and through 
him the Board of Governors, fully informed concerning the operations and needs 
of the institution. Upon request, he shall be available to confer with the President 
or with the Board of Governors concerning matters that pertain to the institution. 

(d) Subject to policies prescribed by the Board of Governors and by the board 
of trustees, the chancellor shall make recommendations for the appointment of 


personnel within the institution and for the development of educatiorral programs. 
(1971, c. 1244, s. 1.) 


§ 116-35. Electric power plants, campus school, etc.—lInstitutions 
operating electric power plants and distribution systems as of October 30, 1971 
are authorized to continue such operation and, after furnishing power to the insti- 
tution, to sell any excess current to the people of the community at a rate or rates 
approved by the Utilities Commission. Any net profits derived from the operation, 
or any proceeds derived from the lease or sale, of such power plants and distri- 
bution systems shall be paid into the permanent endowment fund held for the 
institution as provided for in G.S. 116-36. Institutions operating or authorized to 
operate, as of October 30, 1971, water or sewer distribution systems, may con- 
tinue to do so. Each of the institutions now operating a campus laboratory or 
demonstration school may continue to do so under the presently existing plan of 
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operation, consistent with the appropriations made therefor. The provisions of 

this section shall not apply to the University Enterprises of the University of 

North Carolina at Chapel Hill, which shall continue to be governed in all respects 

as provided in Chapters 634 and 723 of the Session Laws of 1971, G.S. 116-41.1 

through 116-41.12, and other applicable legislation. (1971, c. 1244, s. 1.) 
Editor's Note.—Session Laws 1971, c. 

634 amended §§ 62-3(23) and 116-41.2. Ses- 

sion Laws 1971, c. 723 was not codified. 


§ 116-36. Endowment fund.—(a) Each board of trustees is authorized 
to establish and maintain, pursuant to such tcrms and conditions as the Board of 
Governors of the University of North Carolina may from time to time prescribe, 
a permanent endowment fund for the institution. 

(b) Such board of trustees may appoint an investment board to be known as 
eLhe, boards or Lnisteestor thes ndowmient) und: Gli acenareree a aat: Wey, «ee 4 
(here shall be inserted the name of the institution), which board of trustees of the 
endowment fund is hereby created an agency of the Board of Governors of the 
University of North Carolina with the powers and duties prescribed in this 
section. The board of trustees of the endowment fund shall consist of five mem- 
bers, including the chairman of the board of trustees of the institution, the 
chancellor of the institution and three other persons, not necessarily members of 
the board of trustees of the institution, to be chosen by the board of trustees of 
the institution, subject to confirmation by the Board of Governors of the Uni- 
versity of North Carolina. The three elected members shall serve for terms pre- 
scribed by the Board of Governors of the University of North Carolina. 

(c) The chairman of the board of trustees of the institution shall also be the 
chairman of the board of trustees of the endowment fund. 

(d) The trustees of said endowment fund may receive gifts, donations, and 
bequests, may in their discretion retain such in the form in which they are made, 
and may use the same as a permanent endowment fund. Said trustees may retain 
in such permanent endowment fund any other moneys or securities of any kind 
that may come to them from the Board of Governors of the University of North 
Carolina or that may come to the trustees of the endowment fund from any other 
source, excepting always the moneys received from State appropriations, and 
from tuition, fees, and the like, collected from students and used for the general 
operation of the institution. The trustees of the endowment fund shall have power 
to sell any property, real or personal, of the fund, at either public or private sale, 
and in doing so they shall not be subject to the provisions of Chapters 143 and 146 
of the General Statutes. 

(e) The trustees of the endowment fund shall be responsible for the prudent 
investment of the fund, in the exercise of their sound discretion, without regard 
to any statute or rule of law relating to the investment of funds by fiduciaries. 

(f) The principal of said endowment fund shall be kept intact and only the 
income therefrom may be expended. The trustees of the endowment fund shall 
determine what is income and what is principal. 

(g) It is not the intent that the income from such endowment fund shall take 
the place of State appropriations or any part thereof but that it shall supplement 
the State appropriations to the end that the institution may improve and increase 
its functions, may enlarge its areas of service and may become more useful to a 
greater number of people. All expenditures of moneys from the endowment fund 
shall in all cases be approved by the Board of Governors of the University of 

North Carolina, acting with the advice of the board of trustees of the institution, 
and expended under the direction of the Board of Governors. Funds from the en- 
dowment fund shall not be expended for a purpose which will impose a financial 
burden on the State of North Carolina without first securing the approval of the 
Advisory Budget Commission. 


(kh) The Board of Governors of the University of North Carolina shall establish 
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standards for such scholarships as may be awarded from proceeds of said en- 
dowment fund and may change or alter such standards from time to time. 


(1) Nothing in this section shall be construed to prevent the trustees of the 
endowment fund from receiving gifts, donations and bequests and from using the 
same for such lawful purposes as the donor or donors designate, subject always 
to the approval of the Board of Governors of the University of North Carolina, 
and subject, further, to the approval of the Advisory Budget Commission if the 
expenditure of funds would impose a financial burden on the State of North 
Carolina. (1971, c. 1244, s. 1.) 


§ 116-37. North Carolina Memorial Hospital board of directors; 
administration of hospital.—(a) Composition—The Board of Governors of 
the University of North Carolina is hereby directed to create a board of directors 
for the North Carolina Memorial Hospital consisting of 12 members of which 
nine shall be appointed by the consolidated University Governors. Three members 
ex officio of said board shall be the University of North Carolina Vice-Chancellor 
for Health Sciences, University of North Carolina Vice-Chancellor for Business 
and Finance, and the Dean of the University of North Carolina Medical School, 
or successors to these offices under other titles with similar responsibilities. Nine 
members shall be appointed from the business and professional public-at-large, 
none of whom shall be Governors of the University, and, thereafter, the nine ap- 
pointive members shall select one of their number to serve as chairman. Members 
of this board shall include, but not be limited to, persons with special competence 
in business management, hospital administration, and medical practice not affiliated 
with University faculty. Four members shall be appointed for three-year terms 
and five members for five-year terms. All subsequent appointments shall be for 
five-year terms. Board member vacancies shall be filled by the Governors for the 
unexpired term. The Governors may remove any member for cause. Board mem- 
bers, other than ex officio members, shall each receive such per diem and necessary 
travel and subsistence expenses while engaged in the discharge of their official 
duties as is provided by law for members of State boards and commissions gen- 
erally. 

(b) Meetings and Powers of Board.—The board of directors shall meet at least 
every 60 days and may hold special meetings at any time and place within the 
State at the call of its chairman. The board of directors shall make rules, regula- 
tions, and policies governing the management and operation of the North Carolina 
Memorial Hospital, consistent with basic State statutes and procedures, to meet 
the goals of education, research, patient care, and community service. The board’s 
action on matters within its jurisdiction are [is] final, except that appeals may 
be made, in writing, to the Board of Governors with copy of appeal to the Uni- 
versity administration. The board of directors shall elect and may remove the 
director of the hospital. The board of directors may enter into formal agreements 
with the University of North Carolina at Chapel Hill, Division of Health Sciences, 
with respect to the provision of clinical experience for students and may also enter 
into formal agreements with the University of North Carolina at Chapel Hill for 
the provision of maintenance and supporting services needed by the hospital. 

(c) Director of Hospital—The executive head of the North Carolina Memorial 
Hospital shall be the director of the hospital, who shall be appointed by the 
board of directors to serve at its pleasure. The director shall administer the 
affairs of the hospital subject to the duly adopted policies, rules, and regulations 
of the board of directors, including the appointment, promotion, demotion, and 
discharge of all hospital personnel. The director of the hospital shall report to 
the board of directors quarterly or more often as required. The director will serve 
as secretary to the board of directors. 

(d) Hospital Personnel—The hospital shall establish a personnel office for 
personnel administration independent of the central personnel office of the Univer- 
sity of North Carolina at Chapel Hill. 
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(e) Hospital Finances.—The hospital shall be subject to the provision of the 
Executive Budget Act. There shall be established a hospital business and budget 
office to administer the budget and financial affairs of the hospital, independent 
of the central business and financial office of the University of North Carolina at 
Chapel Hill, except for cooperative reporting requirements. The director of the 
hospital, subject to the board of directors, shall be responsible for all aspects of 
budget preparation, budget execution, and expenditure reporting. Subject to the 
approval of the Advisory Budget Commission: all hospital operating funds may 
be budgeted and disbursed through a special fund code, all hospital receipts may 
be deposited directly to the special fund code; and general fund appropriations for 
hospital support may be budgeted in a general fund code under a single purpose, 
“Contribution to Hospital Operations” and be transferable to the special fund 
operating code as receipts. 

(f) Hospital Purchases.—The hospital shall be subject to all provisions of Ar- 
ticles 3 and 3A of Chapter 143 of the General Statutes relating to the Depart- 
ment of Administration, Purchase and Contract Division. There shall be estab- 
lished a hospital purchasing office independent of the central purchasing office of 
the University of North Carolina at Chapel Hill to handle all purchasing require- 
ments of the hospital. The Purchase and Contract Division may enter into such 
arrangements with the hospital board of directors as the division may deem 
necessary in consideration of the special requirements of the hospital for procure- 
ment of certain supplies, materials, equipments and services. 

(g) Hospital Property.—The hospital board of directors shall be responsible 
to the University Board of Governors for the maintenance, operation, and control 
of the hospital and its grounds. (1971, c. 762, s. 1; c. 1244, s. 6.) 

Editor’s Note.—This section was enacted Session Laws 1971, c. 1244, s. 6, effective 
by Session Laws 1971, c. 762, s. 1, effective July 1, 1972. Chapter 1244 also substituted 
July 1, 1971, and codified as § 116-11.1. It ‘Governors’ for “trustees” throughout the 
was transferred to its present position by _ section. 


§ 116-37.1: Transferred to § 116-40.2 by Session Laws 1971, c. 1244, s. 10, 
effective July 1, 1972. 


116-38. Child development research and demonstration center.— 
(a) The Chapel Hill city board of education is authorized to enter into long-term 
agreements and contracts with the University of North Carolina for the pur- 
pose of providing for the establishment and operation of a child development re- 
search and demonstration center. The board is additionally authorized to lease or 
transfer title to real and personal property, including buildings and equipment, 
with or without compensation, to the University for this purpose. 

(b) If an elementary school meeting the requirements for accreditation estab- 
lished by the State Board of Education is operated in conjunction with the center 
such school shall receive financial support through the Chapel Hill city board 
of education from State, county, and administrative unit sources on the same 
basis as the other elementary schools in the Chapel Hill city administrative unit. 

(c) All personnel of the center whose salaries are paid in whole or part from 
funds administered by the State Board of Education or the Chapel Hill city board 
of education, from whatever sources derived, shall be employed only upon the 
mutual concurrence of the superintendent of the Chapel Hill city administrative 
unit and the director of the center. (1965, c. 690; 1971, c. 1244, s. 7.) 

Editor’s Note.—This section was for- present position by Session Laws 1971, c. 
merly § 116-44.2. It was transferred to its 1244, s. 7, effective July 1, 1972. 


§ 116-39. Agricultural research stations.—The agricultural research 


stations shall be connected with North Carolina State University at Raleigh and 
shall be controlled by the Board of Governors of the University of North Carolina. 


509 


§ 116-39.1 GENERAL STATUTES OF NORTH CAROLINA § 116-40.2 


(1907, 406620123 GeSissrS825r 1965, 69-448) sa9> 1965 7e/213 w1971,-c. 1244, 
S305) 

Editor’s Note.—This section was for- act also substituted “Board of Governors 
merly § 116-32. It was transferred to its of the University of North Carolina” for 
present position by Session Laws 1971, c. “board of trustees” at the end of the sec- 
1244, s. 8, effective July 1, 1972. The 1971 _ tion. 


§§ 116-39.1, 116-39.2: Repealed by Session Laws 1971, c. 1244, s. 1, 
effective July 1, 1972. 


§ 116-40. Board to accept gifts and congressional donations.—The 
Board cf Governors shall use, as in its judgment may be proper, for the purposes 
of the University and for the benefit of education in agriculture and mechanic arts, 
as well as in furtherance of the powers and duties now or which may hereafter 
be conferred upon such Board by law, any funds, buildings, lands, laboratories, 
and other property which may be in its possession. The Board of Governors shall 
have power to accept and receive on the part of the State, property, personal, 
real or mixed, and any donations from the United States Congress to the several 
states and territories for the benefit of agricultural experiment stations or the 
agricultural and mechanical colleges in connection therewith, and shall expend the 
amount so received in accordance with the acts of the Congress in relation thereto. 


(1907, c. 406, s. 6; C. S., s. 5816; 1963, c. 448, s. 8; 1971, c. 1244, s. 9.) 


Editor’s Note.—This section was for- act also substituted “Board of Governors” 
merly § 116-30. It was transferred to its for “board of trustees’ in two places in the 
present position by Session Laws 1971, c. _ section. 

1244, s. 9, effective July 1, 1972. The 1971 


§ 116-40.1. Land scrip fund.—The Board of Governors shall own and 
hold the certificates of indebtedness, amounting to one hundred and twenty-five 
thousand dollars ($125,000), issued for the principal of the land scrip fund, and 
the interest thereon shall be paid to them by the State Treasurer semiannually on 
the first day of July and January in each year for the purpose of aiding in the 
support of North Carolina State University at Raleigh in accordance with the act 
of the Congress approved July 2, 1862, entitled, “An act donating public lands to 
several states and territories which may provide colleges for the benefit of agri- 
coliunemandemechanic arts): (190/- c74062528% Co /S448)/5817 11963 ic) 4487508- 
1965, 8 213;5,1971,c. 1244, s: 9.) 


Editor’s Note.—This section was for- effective July 1, 1972. The 1971 act also 
merly § 116-31. It was transferred to its present Substituted “Board of Governors” for “board of 
position by Session Laws 1971, c. 1244, s. 9, trustees” near the beginning of the section. 


§ 116-40.2. Authorization to purchase insurance in connection with 
construction and operation of nuclear reactors.—In connection with the 
construction of, assembling of, use and operation of, any nuclear reactor now 
owned or hereafter acquired by it, North Carolina State University is hereby 
authorized and empowered to procure proper insurance against the hazards of 
explosion, implosion, radiation and any other special hazards unique to nuclear 
reactors, including nuclear fuel and all other components thereto. Further, North 
Carolina State University is authorized to enter into agreements with the United 
States Atomic Energy Commission prerequisite to licensing by that agency of 
nuclear reactors and to maintain as a part of such agreement or agreements ap- 
propriate insurance in amounts required by the Atomic Energy Commission of 
nuclear reactor licenses. 

To the extent that North Carolina State University shall obtain insurance under 
the provisions of this section, it is hereby authorized and empowered to waive its 
governmental immunity from liability for damage to property or injury to death 
to persons arising from the assembling, construction of, use and operation of 
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nuclear reactors. Such immunity shall be deemed to have been waived by the 
act of obtaining such insurance, but only to the extent that North Carolina State 
University is indemnified by such insurance. 

Any contract of insurance purchased pursuant to this section must be issued 
by a company or corporation duly licensed and authorized to do a business of tn- 
surance in this State except to the extent that such insurance may be furnished 
by or through a governmental agency created for the purpose of insuring against 
such hazards or through reinsurance pools or associations established to insure 
against such hazards. 

Any person sustaining property damage or personal injury may sue North 
Carolina State University for damages for injury arising out of the construction, 
assembly, use or operation of a nuclear reactor on the campus of the University 
in the Superior Court of Wake County, and to the extent that the University is 
indemnified by insurance, it shall be no defense to any such action that the Uni- 
versity was engaged in the performance of a governmental or discretionary function 
of the University. In the case of death alleged to have been caused by the as- 
sembly, construction, use or operation of such nuclear reactor, the personal 
representative of the deceased person may bring such action. 

Nothing in this section shall in any way affect any other actions which have 
been or may hereafter be brought under the Tort Claims Act against North 
Carolina State University, nor shall the provisions of this section in any way 
abrogate or replace the provisions of the Workmen’s Compensation Act. (1969, 
C1023. LOA Ter 244s. 10.) 

Editors Note—This section was for- present position by Session Laws 1971, c. 
merly § 116-37.1. It was transferred to its 1244, s. 10, effective July 1, 1972. 


§ 116-40.3. Participation in sixth-year program of graduate in- 
struction for superintendents, assistant superintendents, and principals 
of public schools.—Notwithstanding any other provision of law or the regula- 
tions of any administrative agency the educational institutions of East Carolina 
University, North Carolina Central University, North Carolina Agricultural and 
Technical State University, Appalachian State University, and Western Carolina 
University, are hereby authorized and shall be eligible colleges to participate in 
the sixth-year program adopted by the State Board of Education February 4, 1965, 
to provide a minimum of 60 semester hours of approved graduate, planned, non- 
duplicating instruction not beyond the masters degree for the education of superin- 
tendents, assistant superintendents, and principals of public schools. The satisfac- 
tory completion of such program and instruction shall qualify a person for the same 
certificate and stipend as now provided for other eligible educational institutions. 
(1965 5.6,63250196/9 Cal0305 19690 C14 sic O08ss2 191971, ¢. 1244, 5, 10.) 

Editor's Note.—This section was for- present position by Session Laws 1971, c. 
merly § 116-46.3. It was transferred to its 1244, s. 10, effective July 1, 1972. 


§ 116-40.4. School of medicine authorized at East Carolina Uni- 
versity; meeting requirements of accrediting agencies.—The board of 
trustees of East Carolina University is hereby authorized to create a school of 
medicine at East Carolina University, Greenville, North Carolina. 

The school of medicine shall meet all requirements and regulations of the Council 
on Medical Education and Hospitals of the American Medical Association, the 
Association of American Medical Colleges, and other such accrediting agencies 
whose approval is normally required for the establishment and operation of a two- 
year medical school. (1965, c. 986, ss. 1, 2; 1967, c. 1038; 1971, c. 1244, s. 10.) 

Editor’s Note.—This section was for- present position by Session Laws 1971, c. 
merly § 116-46.4. It was transferred to its 1244, s. 10, effective July 1, 1972. 


§ 116-41: Repealed by Session Laws 1963, c. 448, s. 15. 
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Part 4. Revenue Bonds for Service and Auxiliary Facilities. 


§ 116-41.1. Definitions.—As used in this Part: 
(1) “Board” means the Board of Governors of the University of North Caro- 


ine : 


(3) “Cost,” as applied to a project, shall include the cost of construction (as 


herein defined), the cost of all labor, materials and equipment, the 
cost of all lands, property, rights and easements acquired, financing 
charges, interest prior to and during construction and, if deemed ad- 
visable by the Board, for one year after completion of construction, 
cost of plans and specifications, surveys and estimates of cost and/or 
revenues, cost of engineering and legal services, and all other expenses 
necessary or incident to such construction, administrative expense and 
such other expenses, including reasonable provisions for initial op- 
erating expenses necessary or incident to the financing herein autho- 
rized and a reserve for debt service, and any expense incurred by the 
board in the issuance of bonds under the provisions of this Part in 
connection with any of the foregoing items of cost; 


(4) “Project” means any undertaking under this Part to acquire, construct 


or provide service and auxiliary facilities necessary or desirable for 
the proper and efficient operation of the University Enterprises, either 
as additions, extensions, improvements or betterments to the Univer- 
sity Enterprises or otherwise, including one or more or any combina- 
tion of any system, facility, plant, works, instrumentality or other 
property used or useful: 

a. In obtaining, conserving, treating or distributing water for do- 
mestic, industrial, sanitation, fire protection or any other pub- 
lic or private use ; 

b. For the collection, treatment, purification or disposal of sewage, 
refuse or wastes; 

c. For the production, generation, transmission or distribution of 
gas, electricity or heat ; 

d. In providing communication facilities including telephone facili- 

ties ; 

. In providing storage, service, repair and duplicating facilities ; 

. In improving, extending or adding to the University Enterprises 
as herein defined ; and 

. In providing other service and auxiliary facilities serving the 
needs of the students, the staff or the physical plant of the Uni- 
versity; and including all plants, works, appurtenances, ma- 
chinery, equipment and properties, both personal and real, used 
or useful in connection therewith; 

and in the case of the telephone, electric and water systems compris- 

ing a part of the University Enterprises such additions, extensions, 

improvements or betterments thereof as may be necessary or desir- 

able, in the discretion of the board, to provide service from such 

systems, where it may be reasonably made available, within the en- 

virons of the University, including, without limitation, areas presently 

served by the University Enterprises in Orange, Durham and Chat- 

ham Counties. 


rh oO 


ee} 


(197 1,:c) 036; cll aaa sis) 


Editor’s Note.— 

The first 1971 amendment inserted “and 
a reserve for debt service’ near the end of 
subdivision (3), deleted “at the University 
of North Carolina at Chapel Hill, North 
Carolina” following “provide” and substi- 


tuted “proper and efficient operation of the 
University Enterprises” for “students or 
staff in the operation of the University” in 
the opening paragraph of subdivision (4) 
and added all of subdivision (4) following 
paragraph g. 
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The second 1971 amendment, eftective introductory clause and subdivisions (1), (3) and 
July 1, 1972, substituted “Board of Gover- (4) areset out. 
nors” for “board of trustees” in subdivision Applied in State ex rel. Utilities Comm’n 


Eae v. Chapel Hill Tel. Co., 12 N.C. App. 543, 
As the rest of the section was not 183 S.E.2d 802 (1971). 
changed by the amendments, only the 


§ 116-41.2. Powers of Board of Governors generally.—In addition to 
the powers which the Board now has, the Board shall have the following powers 
subject to the provisions of this Part and subject to agreements with the holders 
of any revenue bonds issued hereunder : 


(1) To acquire by gift, purchase or the exercise of the power of eminent do- 
main or to construct, provide, improve, maintain and operate any 
project or projects; 

(2) To borrow money for the construction of any project or projects, and to 
issue revenue bonds therefor in the name of the University; 


(3) To establish, maintain, revise, charge and collect such service charges 
(free of any control or regulation by any State regulatory body until 
January 1, 1973, and thereafter only by the North Carolina Utilities 
Commission) as will produce sufficient revenues to pay the principal of 
and interest on the bonds and otherwise to meet the requirements of the 
resolution or resolutions of the Board authorizing the issuance of the 
revenue bonds. 


(4) To pledge to the payment of any bonds of the University issued here- 
under and the interest thereon the revenues of the project financed in 
whole or in part with the proceeds of such bonds, and to pledge to 
the payment of such bonds and interest any other revenues, subject 
to any prior pledge or encumbrance thereof: 

(5) To appropriate, apply, or expend in payment of the cost of the project 
the proceeds of the revenue bonds issued for the project ; 

(6) To sell, furnish, distribute, rent, or permit, as the case may be, the use, 
occupancy, services, facilities and commodities of or furnished by any 
project or any system, facility, plant, works, instrumentalities or 
properties whose revenues are pledged in whole or in part for the pay- 
ment of the bonds, and to sell, exchange, transfer, assign or otherwise 
dispose of any project or any of the University Enterprises or any 
other service or auxiliary facility or any part of any thereof or interest 
therein determined by resolution of the Board not to be required for 
any public purpose by the Board; 

(7) To insure the payment of service charges with respect to the telephone, 
electric and water systems of the University Enterprises, as the same 
shall become due and payable, the Board may, in addition to any other 
remedies which it may have: 

a. Require reasonable advance deposits to be made with it to be 
subject to application to the payment of delinquent service 
charges, and 

b. At the expiration of 30 days after any such service charges be- 
come delinquent, discontinue supplying the services and facili- 
ties of such telephone, electric and water systems. 


(8) To retain and employ consultants and other persons on a contract basis 
for rendering professional, technical or financial assistance and advice 
in undertaking and carrying out any project and in operating, repair- 
ing or maintaining any project or any system, facility, plant, works, 
instrumentalities or properties whose revenues are pledged in whole 
or in part for the payment of the bonds; and 


(9) To enter into and carry out contracts with the United States of America 
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or this State or any municipality, county or other public corporation 
and to lease property to or from any person, firm or corporation, 
private or public, in connection with exercising the powers vested un- 


derethisse arta (iva mcm crs ee - 19/71, cl 634,'s. Z23'c} 636% c. 1244) 


Syd heed 

Editor’s Note.—The first 1971 amend- 
ment added to the language in parentheses 
in subdivision (3) “until January 1, 1973, 
and thereafter only by the North Carolina 
Utilities Commission.” 

The second 1971 amendment inserted 
present subdivision (7) and renumbered 
former subdivisions (7) and (8) as (8) and 
(9). 

The third 1971 amendment, effective July 
1, 1972, substituted “Board of Governors”’ 
for “board of trustees” in the catchline and 
capitalized the word “Board” in several 
places in the section. See § 116-41.1 and the 
note thereto. 

Session Laws 1971, c. 634, s. 3, provides: 
“In order to provide a period for the 


development by the University of North 
Carolina at Chapel Hill of records of the 
kind which may be required by the North 
Carolina Utilities Commission, the Utilities 
Commission shall have no authority in 
respect to the rates or service charges for 
the telephone service, electricity or water 
supplied to the public for compensation 
from the University Enterprises defined in 
G.S. 116-41.1(9) until January 1, 1973.” 

The Utilities Commission did not have 
jurisdiction to enter a regulatory order 
applicable to the telephone company op- 
erated by the University of North Carolina 
aLemonapel ills (State svexsitel. ~ Utilities 
Comm’n v. Chapel Hill Tel. Co., 12 N.C. 
App. 543, 183 S.E.2d 802 (1971). 


§ 116-41.4. Bonds authorized; amount limited; form, execution and 
sale; terms and conditions; use of proceeds; additional bonds; interim 
receipts or temporary bonds; replacement of lost, etc., bonds; approval 
or consent for issuance; bonds not debt of State; bond anticipation notes. 
—The Board is hereby authorized to issue, subject to the approval of the Advisory 
Budget Commission, at one time or from time to time, revenue bonds of the Uni- 
versity for the purpose of undertaking and carrying out any project or projects 
hereunder; provided, however, that the aggregate principal amount of revenue 
bonds which the Board is authorized to issue under this section during the biennium 
ending June 30, 1969, shall not exceed three million five hundred thousand dollars 
($3,500,000) ; provided, further, the Board shall have authority to issue revenue 
bonds under this section in an additional aggregate principal amount not to exceed 
three million five hundred thousand dollars ($3,500,000) during the biennium end- 
ing June 30, 1971; provided, however, that the aggregate principal amount of rev- 
enue bonds which the Board is authorized to issue under this section during the 
biennium ending June 30, 1973, shall not exceed thirteen million dollars ($13,000,- 
000) ; provided, further, that the aggregate principal amount of revenue bonds 
which the Board is authorized to issue under this section during the biennium 
ending June 30, 1975, shall not exceed thirteen million dollars ($13,000,000). The 
bonds shall be dated, shall mature at such time or times not exceeding 30 years 
from their date or dates, and shall bear interest at such rate or rates as may be 
determined by the Board, and may be made redeemable before maturity at the 
option of the Board at such price or prices and under such terms and conditions 
as may be fixed by the Board prior to the issuance of the bonds. The Board shall 
determine the form and manner of execution of the bonds, and any interest cou- 
pons to be attached thereto, and shall fix the denomination or denominations of 
the bonds and the place or places of payment of principal and interest, which may 
be at any bank or trust company within or without the State. In case any officer 
whose signature or a facsimile of whose signature appears on any bonds or cou- 
pons shall cease to be such officer before the delivery of such bonds, such signature 
or such facsimile shall nevertheless be valid and sufficient for all purposes the 
same as if he had remained in office until such delivery. Notwithstanding any of 
the other provisions of this Part or any recitals in any bonds issued under tlie 
provisions of this Part, all such bonds shall be deemed to be negotiable instruments 
under the laws of this State. The bonds may be issued in coupon or registered form 
or both, as the Board may determine, and provision may be made for the registra- 
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tion of any coupon bonds as to principal alone and also as to both principal and 
interest, and for the reconversion into coupon bonds of any bonds registered as 
to both principal and interest. The Board may sell such bonds in such manner, at 
public or private sale, and for such price, as it may determine to be for the best 
interests of the University. 


The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the Board may provide in the resolu- 
tion authorizing the issuance of such bonds. Unless otherwise provided in the 
authorizing resolution, if the proceeds of such bonds, by error of estimates or 
otherwise, shall be less than such cost, additional bonds may in like manner be 
issued to provide the amount of such deficit and shall be deemed to be of the 
same issue and shall be entitled to payment from the same fund without pref- 
erence or priority of the bonds first issued for the same purpose. 


The resolution providing for the issuance of revenue bonds may also contain 
such limitations upon the issuance of additional revenue bonds as the Board may 
deem proper, and such additional bonds shall be issued under such restrictions and 
limitations as may be prescribed by such resolution. 

Prior to the preparation of definitive bonds, the Board may, under like restric- 
tions, issue interim receipts or temporary bonds, with or without coupons, ex- 
changeable for definitive bonds when such bonds shall have been executed and are 
available for delivery. The Board may also provide for the replacement of any 
bonds which shall become mutilated or be destroyed or lost. 

Bonds may be issued by the Board under the provisions of this Part, subject to 
the approval of the Advisory Budget Commission, but without obtaining the con- 
sent of any other commission, board, bureau or agency of the State, and without 
any other proceedings or the happening of any other conditions or things than those 
consents, proceedings, conditions or things which are specifically required by this 
Part. 

Revenue bonds issued under the provisions of this Part shall not be deemed 
to constitute a debt of the State of North Carolina or a pledge of the faith and 
credit of the State, but such bonds shall be payable solely from the funds here- 
in provided therefor and a statement to that effect shall be recited on the face of 
the bonds. ; 

The Board is hereby authorized to issue, subject to the approval of the Advisory 
Budget Commission, at one time or from time to time, revenue bond anticipation 
notes of the Board in anticipation of the issuance of bonds authorized pursuant to 
the provisions of this Part. The principal of and the interest on such notes shall 
be payable solely from the proceeds of bonds or renewal notes or, in the event 
bond or renewal note proceeds are not available, any available revenues of the 
project or projects for which such bonds shall have been authorized. The notes of 
each issue shall be dated, shall mature at such time or times not exceeding two 
years from their date or dates, shail bear interest at such rate or rates as may be 
determined by the Board, and may be made redeemable before maturity, at the 
option of the Board, at such price or prices and under such terms and conditions 
as may be fixed by the Board, and may be made redeemable before maturity, at 
the option of the Board, at such price or prices and under such terms and condi- 
tions as may be fixed by the Board prior to the issuance of the notes. The Board 
shall determine the form and manner of execution of the notes, including any in- 
terest coupons to be attached thereto, and shall fix the denomination or denomina- 
tions of the notes and the place or places of payment of principal and interest, 
which may be at any bank or trust company within or without the State. In case 
any officer, whose signature or a facsimile of whose signature shall appear on any 
notes or coupons, shall cease to be such officer before the delivery of such notes, 
such signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. Notwith- 
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standing any of the other provisions ot this Part or any recitals in any notes 1s- 
sued under the provisions of this Part, all such notes shall be deemed to be nego- 
tiable instruments under the laws of this State. The notes may be issued in coupon 
or registered form or both, as the Board may determine, and provision may be 
made for the registration of any coupon notes as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon notes of any 
notes registered as to both principal and interest. The Board may sell such notes 
in such manner, at public or private sale, and for such price, as it may determine 
to be for the best interests of the University. 

The proceeds of the notes of each issue shall be used solely for the purpose for 
which the bonds in anticipation of which such notes are being issued shall have 
been authorized, and such note proceeds shall be disbursed in such manner and 
under such restrictions, if any, as the Board may provide in the resolution au- 
thorizing the issuance of such notes or bonds. 

The resolution providing for the issuance of notes or bonds may also contain 
such limitations upon the issuance of additional notes as the Board may deem 
proper, and such additional notes shall be issued under such restrictions and lim- 
itations as may be prescribed by such resolution. 

Notes may be issued by the Board under the provisions of this Part, subject to 
the approval of the Advisory Budget Commission, but without obtaining the con- 
sent of any other commission, board, bureau or agency of the State, and without 
any other proceedings or the happening of any other conditions or things than 
those consents, proceedings, conditions or things which are specifically required by 
this Part. 


Revenue bond anticipation notes issued under the provisions of this Part shall 
not be deemed to constitute a debt of the State of North Carolina or a pledge of 
the faith and credit of the State, but such notes shall be payable solely from the 
funds herein provided therefor and a statement to that effect shall be recited on 
the face of the notes. 

Unless the context shall otherwise indicate, the word “bonds,” wherever used 
in this Part, shall be deemed and construed to include the words “bond anticipation 
notes mm wodreemi 078, (si 4 V1 9630 1044 ise 2 esl 065m ce LOSSi622% 1967p cR724: 
LOGON Gal 3one07/ 102.630 +c. 244 fei eel 97 Secs. 6033) 


Editor’s Note.— 

The 1967 amendment substituted “1969” 
for “1967” in the first sentence. 

The 1969 amendment added to the first 
sentence the proviso relating to bonds is- 
sued during the biennium ending June 30, 
1971, and increased the maximum interest 
rate from six percent to seven and one-half 
percent. 

The first 1971 amendment added to the 
first sentence the proviso relating to bonds 
issued during the biennium ending June 30, 
1973, and deleted “not exceeding seven and 
one-half per centum (7.5%) per annum” 
following “rate or rates’ near the begin- 
ning of the second sentence of the first 
paragraph and deleted, at the end of the 


last sentence of the first paragraph, a pro- 
vision to the effect that no sale should be 
made at a price so low as to require the 
payment of the interest at a rate of more 
than 7.5 percent per annum. 

The second 1971 amendment, effective 
July 1, 1972, capitalized the word “Board” 
throughout the section. See § 116-41.1 and 
the note thereto. 

Session Laws 1971, c. 635, effective July 
1, 1971, authorizes an additional $13,000,000 
in revenue bonds for specific purposes. 

The 1973 amendment added to the first 
sentence the proviso relating to bonds is- 
sued during the biennium ending June 30, 
1975, and added the last six paragraphs of 
the section. 


§ 116-41.5. Contents of resolution authorizing issuance; powers 


liberally construed; deposit and use of revenues; rights and remedies 
of bondholders; service charges; insurance of projects; depositaries.— 
The Board in the resolution authorizing the issuance of bonds under this Part 
may provide for a pledge to the payment of such revenue bonds and the interest 
thereon of the revenue derived from the project and also for a pledge of the 
revenues derived from any system, facility, plant, works, instrumentalities or 
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properties improved, bettered, or extended by the project or otherwise within 
the jurisdiction of or operated by the University in connection with the Uni- 
versity of North Carolina at Chapel Hill, North Carolina, the revenues derived 
from any future improvements, betterments or extensions of the project, the 
revenues derived from the University Enterprises, or any part thereof, or the 
revenues from the project and any or all of the revenues mentioned in this sen- 
tence, without regard to whether the operations involved are deemed govern- 
mental or proprietary, it being the purpose hereof to vest in the Board broad 
powers which shall be liberally construed. So long as any revenues of the Uni- 
versity mentioned in this paragraph are pledged for the payment of the prin- 
cipal of or interest on any bonds issued hereunder, such revenues shall be de- 
posited in a special fund and shall be applied and used only as provided in the 
resolution authorizing such bonds, subject, however, to any prior pledge or en- 
cumbrance thereof. 

The resolution authorizing the issuance of the bonds may contain provisions 
for protecting and enforcing the rights and remedies of the holders of the bonds, 
including covenants setting forth the duties of the University in relation to the 
construction of any project to be financed with the proceeds of said bonds, and 
to the maintenance, repair, operation and insurance of such project or any other 
project, systems, facilities, plants, works, instrumentalities, properties, the Uni- 
versity Enterprises or any part thereof, if the revenues thereof are in any way 
pledged as security for the bonds; the fixing and revising of service charges and 
the collection thereof; and the custody, safeguarding and application of all mon- 
eys of the University pertaining to the project and the bonds, and all revenues 
pledged therefor. Notwithstanding the provisions of any other law, the Board 
may carry insurance on any such project in such amounts and covering such 
risks as it may deem advisable. It shall be lawful for any bank or trust company 
incorporated under the laws of the State of North Carolina which may act as 
depositary of the proceeds of bonds or of revenues to furnish such indemnify- 
ing bonds or to pledge such securities as may be required by the Board. Such 
resolution may set forth the rights and remedies of the bondholders and may 
restrict the individual right of action by bondholders. Such resolution may con- 
tain such other provisions in addition to the foregoing as the Board may deem 
reasonable and proper for the security of the bondholders. 

The Board may provide for the payment of the proceeds of the bonds and 
any revenues pledged therefor to such officer, board or depositary as it may 
designate for the custody thereof, and for the method of disbursement thereof, 
with such safeguards and restrictions as it may determine. All expenses incurred 
in carrying out the provisions of such resolution may be treated as a part of the 
cost of operation. (1961, c. 1078, s. 5; 1971, c. 1244, s. 15.) 

Editor’s Note—The 1971 amendment, ef- “Board” in several places in this section. 
fective July 1, 1972, capitalized the word See § 116-41.1 and the note thereto. 


§ 116-41.8. Rights and remedies of bondholders. — Any holder of 
revenue bonds issued under the provisions of this Part or of any of the coupons 
appertaining thereto, except to the extent that the rights herein given may be 
restricted by the resolution authorizing the issuance of such bonds, may, either 
at law or in equity, by suit, action, mandamus or other proceeding, protect and 
enforce any and all rights under the laws of the State of North Carolina, in- 
cluding this Part, or under such resolution, and may enforce and compel the 
performance of all duties required by this Part or by such resolution to be per- 
formed by the University or by any officer thereof or the Board, including the 
fixing, charging and collecting of service charges. (1961, c. 1078, s. 8; 1971, c. 
1244, s. 15.) 

Editor’s Note—vThe 1971 amendment, ef- “Board” near the end of the section. See 
fective July 1, 1972, capitalized the word § 116-41.1 and the note thereto. 
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§ 116-41.11. Executive committee may be authorized to exercise 
powers and functions of Board.—The Board by resolution may authorize its 
executive committee to exercise or perform any of the powers or functions vested 


in the Board under this Part. (1961, c. 1078, s. 11; 1971, c. 1244, s. 15.) 


Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1972, capitalized the word 


“Board” in two places. See § 116-41.1 and 
the note thereto. 


Part 5. Miscellaneous Provisions. 


8§ 116-42 to 116-42.4: Repealed by Session Laws 1973, c. 495, s. 2. 


Editor’s Note. — The section originally 
codified as § 116-42 was repealed by Ses- 
sion Laws 1971, c. 1244, s. 1. The same 
1971 act transferred and renumbered the 
sections originally codified as §§ 116-44.1, 
116-46.1, 116-46.1A, 116-46.1B and 116-186 
as §§ 116-42 through 116-42.4. 

Session Laws 1973, c. 495, ss. 3 and 5, 
provide: “Sec. 3. All ordinances, rules, and 
regulations adopted before the effective date 
of this act, under authority of G.S. 116-42, 


as those sections read immediately before 
the effective date of this act, shall remain 
in full force and effect until altered pur- 
suant to authority conferred by this act. 

“Sec. 5. No action or proceeding of any 
nature (whether civil or criminal, judicial 
or administrative, or otherwise) pending 
at the effective date of this act is abated 
or otherwise affected by the adoption of 
thiseacu 

Session Laws 1973, c. 495, s. 4, contains 


116-42.1, 116-42.2, 116-42.3 and 116-42.4, a severability clause. 


§ 116-43. Escheat receipts prior to July 1, 1971.—All property that 
has heretofore escheated to the University of North Carolina, and all interest 
and earnings thereon, shall be set apart by the Board of Governors of the Uni- 
versity for the six-member campuses of the University of North Carolina as con- 
stituted on June 30, 1971, so that the interest and earnings from said fund shall 
be used for maintenance and/or for scholarships and loan funds for worthy and 
needy students, residents of the State, attending the member campuses of the 
University of North Carolina as constituted on June 30, 1971, under such rules 
and regulations as shall be adopted by the Board of Governors. (1874-5, c. 236, 
Sie Codewss 2050e weve s42o0 7 COS., So 5/8451947 ecri6l4yse 4 1953.1c) 1202: 
S32 197 Ts oh lz44isy 174) 

Editor’s Note.—This section was for- 
merly § 116-26. It was rewritten and trans- 
ferred to its present position by Session 
Laws 1971, c. 1244, s. 17, effective July 1, 
1972. 


§ 116-44: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
1972. 


§ 116-44.1: Transferred to § 116-42 by Session Laws 1971, c. 1244, s. 11, 
effective July 1, 1972. 


§ 116-44.2: Transferred to § 116-38 by Session Laws 1971, c. 1244, s. 7, 
effective July 1, 1972. 


The section originally codified as § 116- 
43 was repealed by Session Laws 1971, c. 
1244, s. 1. 


Part 6. Traffic and Parking. 


§ 116-44.3. Definitions.—Unless the context clearly requires another mean- 
ing, the following words and phrases have the meanings indicated when used in this 
Part: 


(1) “Board of trustees” and “constituent institution” have the meanings as- 
signed in G.S. 116-2. 

(2) “Campus” means that University property, without regard to location, 
which is used wholly or partly for the purposes of a particular constituent institu- 
tion of the University of North Carolina. 
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(3) “University” means a constituent institution as defined in G.S. 116-2. 

(4) “University property” means property that is owned or leased in whole or 
in part by the State of North Carolina and which is subject to the general manage- 
ment and control of the Board of Governors of the University of North Carolina. 
(1973, c. 495, s. 1.) 

Cross Reference.—See Editor’s note to Editor’s Note.—Session Laws 1973, c. 
§§ 116-42 to 116-42.4. 495, s. 4, contains a severability clause. 


§ 116-44.4. Regulation of traffic and parking and registration of 
motor vehicles.—(a) Except as otherwise provided in this Part, all of the pro- 
visions of Chapter 20 of the General Statutes relating to the use of highways of the 
State and the operation of motor vehicles thereon are applicable to all streets, alleys, 
driveways, parking lots, and parking structures on University property. Nothing 
in this section modifies any rights of ownership or control of University property, 
now or hereafter vested in the Board of Governors of the University of North 
Carolina or the State of North Carolina. 

(b) Each board of trustees may by ordinance prohibit, regulate, divert, control, 
and limit pedestrian or vehicular traffic and the parking of motor vehicles and 
other modes of conveyance on the campus. In fixing speed limits, the board of 

‘astees is not subject to G.S. 20-141(fl) or (g2), but may fix any speed limit 
«easonable and safe under the circumstances as conclusively determined by the 
board of trustees. The board of trustees may not regulate traffic on streets open to 
the public as of right, except as specifically provided in this Part. 


(c) Each board of trustees may by ordinance provide for the registration of 
motor vehicles maintained or operated on the campus by any student, faculty mem- 
ber, or employee of the University, and may fix fees for such registration. The 
ordinance may make it unlawful for any person to operate an unregistered motor 
vehicle on the campus when the vehicle is required by the ordinance to be reg- 
istered. 

(d) Each board of trustees may by ordinance set aside parking lots and other 
parking facilities on the campus for use by students, faculty, and employees of the 
University and members of the general public attending schools, conferences, or 
meetings at the University, visiting or making use of any University facilities, or 
attending to official business with the University. The board of trustees may issue 
permits to park in these lots and garages and may charge a fee therefor. The 
board of trustees may also by ordinance make it unlawful for any person to park 
a motor vehicle in any lot or other parking facility without procuring the requisite 
permit and displaying it on the vehicle. 

(e) Each board of trustees may by ordinance set aside spaces in designated 
parking areas or facilities in which motor vehicles may be parked for specified 
periods of time. To regulate parking in such spaces, the board of trustees may 
install a system of parking meters and make it unlawful for any person to park a 
motor vehicle in a metered space without activating the meter for the entire time 
that the vehicle is parked, up to the maximum length of time allowed for that space. 
The meters may be activated by coins of the United States. The board of trustees 
may also install automatic gates, employ attendants, and use any other device or 
procedure to control access to and collect the fees for using its parking areas 
and facilities. 

(f) The board of trustees may by ordinance provide for the issuance of stickers, 
decals, permits, or other indicia representing the registration status of vehicles or 
the eligibility of vehicles to park on the campus and may by ordinance prohibit the 
forgery, counterfeiting, unauthorized transfer, or unauthorized use of them. 

(g) Violation of an ordinance adopted under any portion of this Part is a misde- 
meanor punishable by a fine of not more than fifty dollars ($50.00) or imprison- 
ment for not more than 30 days, in the discretion of the court. An ordinance may 
provide that certain acts prohibited thereby shall not be enforced by criminal 
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sanctions, and in such cases a person committing any such act shall not be guilty of 
a misdemeanor. 

(h) An ordinance adopted under any portion of this Part may provide that vio- 
lation subjects the offender to a civil penalty. Penalties may be graduated accord- 
ing to the seriousness of the offense or the number of prior offenses by the person 
charged. Each board of trustees may establish procedures for the collection of these 
penalties and they may be enforced by civil action in the nature of debt. The board 
of trustees may also provide for appropriate administrative sanctions if an offender 
does not pay a validly due penalty or upon repeated offenses. Appropriate admin- 
istrative sanctions include, but are not limited to, revocation of parking permits, 
termination of vehicle registration, and termination or suspension of enrollment in 
or employment by the University. 

(1) An ordinance adopted under any portion of this Part may provide that any 
vehicle illegally parked may be removed to a storage area. The cost of any such 
removal constitutes a lien on the vehicle that may be enforced in the manner pro- 
vided by law for enforcement of mechanics’ and materialmen’s liens. 

(j) Evidence that a motor vehicle was found parked or unattended in violation 
of an ordinance of the board of trustees is prima facie evidence that the vehicle was 
parked by: 


(1) The person holding a University parking permit for the vehicle, or 
(2) If no University parking permit has been issued for the vehicle, the per- 
son in whose name the vehicle is registered with the University pur- 
suant to subsection (c), or 
(3) If no University parking permit has been issued for the vehicle and the 
vehicle is not registered with the University, the person in whose name 
it is registered with the North Carolina Department of Motor Vehicles 
or the corresponding agency of another state or nation. 
The rule of evidence established by this subsection applies only in civil, criminal, or 
administrative actions or.proceedings concerning violations of ordinances of the 
board of trustees. G.S. 20-162.1 does not apply to such actions or proceedings. 

(k) Each board of trustees shall cause to be posted appropriate notice to the 
public of applicable traffic and parking restrictions. 

(1) All ordinances adopted under this Part shall be recorded in the minutes of 
the board of trustees and copies thereof shall be filed in the offices of the President 
of the University of North Carolina and the Secretary of State. Each board of 
trustees shall provide for printing and distributing copies of its traffic and parking 
ordinances. 

(m) All moneys received pursuant to this Part shall be placed in a trust account 
in each constituent institution and may be used for any of the following purposes : 


(1) To defray the cost of administering and enforcing ordinances adopted un- 
der this Part; 

(2) To develop, maintain, and supervise parking areas and facilities ; 

(3) To provide bus service or other transportation systems and facilities, in- 
cluding payments to any public or private transportation system serving 
University students, faculty, or employees ; 

(4) As a pledge to secure revenue bonds for parking facilities issued under 
Article 21 of this Chapter ; 

(5) Other purposes related to parking, traffic, and transportation on the 
campus. (1973, c. 495, s. 1.) 


§ 116-44.5. Special provisions applicable to identified constituent 
institutions of the University of North Carolina.—In addition to the powers 
granted by G.S. 116-42.1, the board of trustees of each of the constituent institu- 
tions enumerated hereinafter shall have the additional powers prescribed : 


(1) The board of trustees of the University of North Carolina at Chapel 
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Hill may by ordinance prohibit, regulate, and limit the parking of 
motor vehicles on those portions of the following public streets in the 
Town of Chapel Hill where parking is not prohibited by an ordinance 
of the Town of Chapel Hill: 


a. Battle Lane; 

b. Country Club Road, between Raleigh Street and South Road: 

c. Manning Drive; 

d. McCauley Street, between Columbia Street and Pittsboro Street; 

e. Pittsboro Street, between South Columbia Street and Cameron 
Avenue; 

f. Boundary Street, between Country Club Road and East Franklin 
Street ; 


g. Park Place, between Boundary Street and East Franklin Street ; 

h. South Columbia Street, between Franklin Street and Manning 
Drive; 

i. Cameron Avenue, between South Columbia Street and Raleigh 
Street ; 

j. Raleigh Street ; 

k. Ridge Road; 

1. South Road, between Columbia Street and Country Club Road. 
In addition, the board of trustees of the University of North Carolina 
at Chapel Hill may regulate traffic on Cameron Avenue, between 
Raleigh Street and South Columbia Street, and on Raleigh Street, in 
any manner not inconsistent with ordinances of the Town of Chapel 


Hill. 


(2) The board of trustees of Appalachian State University may by ordinance 


prohibit, regulate, and limit the parking of motor vehicles on those 
portions of the following public streets in the Town of Boone where 
parking is not prohibited by an ordinance of the Town of Boone: 


a. Faculty Street, between U.S. 221-U.S. 321 (Hardin Street) and 
Water Street ; 

b. Stadium Drive, between Faculty Street and Fernclift Drive; 

c. College Street, between U.S. 421-U.S. 321 (King Street) and 
Locust Street ; 

d. Appalachian Street, between Locust Street and Howard Street; 

e. Brown Street, between Locust Street and Howard Street. 


(3) The board of trustees of the University of North Carolina at Charlotte 


may by ordinance prohibit, regulate, and limit the parking of motor 
vehicles on those portions of the following public roads in the County 
of Mecklenburg where parking is not prohibited by ordinance or other 
source of legal regulation of the County of Mecklenburg or other gov- 
ernmental entity with jurisdiction to regulate parking on such public 
road : 
a. Mary Alexander Boulevard (State Road No. 2834), between its 
intersection with N.C. Highway 49 and its intersection with 
Mallard Creek Church Road. 


In addition, the board of trustees of the University of North Carolina at 
Charlotte may regulate traffic on Mary Alexander Boulevard (State 
Road No. 2834), between its intersection with N.C. Highway 49 and 
its intersection with Mallard Creek Church Road, in any manner not 
inconsistent with any ordinances or other sources of legal regulation of 
the County of Mecklenburg or other governmental entity with juris- 
diction to regulate traffic on such public road. 


(4) This section does not diminish the authority of any affected municipality, 
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county or other governmental entity to prohibit parking on any public 
street or road listed herein. It is intended only to authorize the respec- 
tive boards of trustees of the constituent institutions identified herein- 
above to further prohibit, regulate, and limit parking on certain public 
streets and roads running through or adjacent to the campuses of the 
constituent institutions where parking is not prohibited by ordinance or 
other law of any affected municipality, county or other governmental 
entity. When an ordinance or other law of an affected municipality, 
county or other governmental entity is adopted to prohibit parking on 
any portion of any public street or road then regulated by an ordinance 
of a board of trustees, the ordinance of the board of trustees is super- 
seded and the University, upon request of the municipality, county or 
other governmental entity, shall immediately remove any signs, devices, 
or markings erected or placed by the University on that portion of the 
street or road pursuant to the superseded ordinance. (1973, c. 495, s. 1.) 
Editor’s Note. — Section 116-42.1, referred 
to in this section, was repealed by Session Laws 
1973, c, 495, s. 2. 


§§ 116-44.6 to 116-44.9: Reserved for future codification purposes. 


ARTICLE IA. 
Regional Universities. 
§§ 116-44.10 to 116-44.16: Repealed by Session Laws 1971, c. 1244, s. 
1, effective July 1, 1972. 
ARTICLE 2. 


Western Carolina University, East Carolina University, Appalachian State 
University, North Carolina Agricultural and Technical State University. 


§ 116-43: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
107 


§ 116-45.1: Repealed by Session Laws 1969, c. 801, s. 7, effective July 1, 
1969. 


§ 116-45.2: Repealed by Session Laws 1969, c. 297, s. 6, effective July 1, 
1969. 


3 116-46: Repealed by Session Laws 1971, c. 1244, s. 1, effective July 1, 
972. 


§ 116-46.1: Transferred to § 116-42.1 by Session Laws 1971, c. 1244, s. 11, 
effective July 1, 1972. 


§ 116-46.1A: Transferred to § 116-42.2 by Session Laws 1971, c. 1244, s. 
{1, effective, July1, 1972: 


§ 116-46.1B: Transferred to § 116-42.3 by Session Laws 1971, c. 1244, s. 
11, effective July 1, 1972. 


§ 116-46.2: Transferred to § 116-17 by Session Laws 1971, c. 1244, s. 3, 
effective July 1, 1972. 


§§ 116-46.3, 116-46.4: Transferred to §§ 116-40.3 and 116-40.4 by Ses- 
sion Laws 1971, c. 1244, s. 10, effective July 1, 1972. 
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ARTICLE 3. 


Community Colleges. 


§ 116-49. Definitions.—As used herein: 


(2) The term “Board of Governors” refers to the Board of Governors of the 
University of North Carolina. (1957, c. 1098, s. 3; 1971, c. 1244, s. 
14.) 

Editor's Note.—The 1971 amendment, ef- As the rest of the section was not 
fective July 1, 1972, substituted “‘Board of changed by the amendment, only the intro- 
Governors’” for “ ‘Board of Higher Educa-  ductory language and subdivision (2) are 
tion’” and “Board of Governors of the set out. 

University of North Carolina” for “North 
Carolina Board of Higher Education” in 
subdivision (2). 


§ 116-53. Appropriations by State.—(a) Appropriations by the State 
of North Carolina as grants-in-aid to community colleges for operating expenses 
shall be paid on the basis of a specified sum per student quarter-hour of instruc- 
tion delivered in a limited curriculum consisting of courses at the freshman and 
sophomore levels in liberal arts and sciences and in the first and second year 
offerings of technical institutes of college grade prescribed by the Board of Gov- 
ernors. The total annual amounts of these grants-in-aid to each college shall 
not, except when the Appropriation Act specifically provides otherwise, exceed 
the total of local public or private funds (exclusive of student fees and charges) 
made available annually to such college for operating expenses. Certification on 
forms prescribed by the Board of Governors shall be made to said Board and up- 
on approval by said Board payments shall be made by the State disbursing officer 
to each community college in amounts not in excess of appropriations therefor. 


(b) Appropriations by the State of North Carolina for capital or permanent 
improvements for community colleges shall, except when the Appropriation Act 
specifically provides otherwise, be on an equal matching fund basis, the moneys 
raised by a particular community college from public or private sources being 
matched by an equal amount of State funds, up to but not in excess of appropri- 
ations therefor. The sole purposes for which such appropriations may be ex- 
pended shall be to acquire real property and to construct and equip classrooms, 
laboratories, administration offices, utility plants, libraries, cafeterias, physical 
education instructional facilities, and auditorium facilities, in such order of priority 
as the Board of Governors and the Advisory Budget Commission shall determine. 
Such appropriations shall not be expended for any other purpose, it being ex- 
pressly intended that the construction of all other facilities and procurement of all 
other equipment shall be the sole obligation and responsibility of the community 
college. 


Preliminary studies and cost estimates for the construction of all buildings or 
other capital improvements and proposals for the purchase of all original equip- 
ment to be installed or used therein, involving the expenditure of State funds, 
shall be first submitted to and approved by the Board of Governors and the State 
Budget Bureau. 

After approval by the Board of Governors and the Budget Bureau, payments 
shall be made by the State disbursing officer to the community college, within au- 
thorized appropriations, according to procedures established by the Budget Bu- 
reau. (1957, c. 1098, s. 7; 1961, c. 1099; 1971, c. 1244, s. 14.) 

Editor’s Note.—The 1971 amendment, ef- Governors” for “Board of Higher Educa- 
fective July 1, 1972, substituted “Board of tion” throughout the section. 


§ 116-57. Election by college to come under Article; procedure.— 
Any college now or hereafter eligible, or desiring to become eligible, to receive the 
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benefit of any direct appropriations of the State of North Carolina as a community 
college, and which desires to take advantage of such appropriations, must first 
elect to come under the provisions of this Article. Such election shall be duly made 
by the governing board of the college and by such other group or body as may be 
necessary under the provisions of any charter or bylaws applicable to the college 
in question. 

The resolutions of election to come under the provisions of this Article shall in- 
clude appropriate resolutions: 


(1) Electing to come under the provisions of this Article and to have this 
Article, as written and as subsequently amended, serve as the charter 
of said college in lieu of any existing charter or other authority under 
which the existing college is operated ; 

(2) Designating the name by which the community college shall be known; 

(3) Providing for the transfer and conveyance of all assets owned or used 
by the existing college to the community college (authority is hereby 
given to any board of education, board of county commissioners or 
governing board of any municipality owning funds and properties so 
used to transfer and convey same to a community college in the 
county, without consideration, upon authorization of an annual tax 
levy for the maintenance of such college) ; 

(4) Petitioning the State of North Carolina to approve it as a community 
college, and 

(5) Providing that all such resolutions of election are adopted subject to 
approval of such institution by the State of North Carolina as a corn- 
munity college and subject to the authorization of an annual tax levy 
by a vote of the people of the county in which the college is located. 


The petition of the college for approval, accompanied by a copy of all resolu- 
tions of election to come under the provisions of this Article, duly certified by the 
president or chairman of the governing board of the college and attested by the 
secretary, shall be submitted to the Board of Governors for approval. Written ap- 
proval of the petition by the Board of Governors and the Advisory Budget Com- 
mission, and by the Attorney General as to form and legality, shall constitute ap- 
proval by the State of North Carolina, subject to an authorization of an annual 
tax levy as aforesaid. 

The petition for approval as a community college of any existing college which, 
prior to June 5, 1957, has received appropriations from State funds and is re- 
ceiving public support from any county and/or municipal tax or nontax revenues 
may be approved, and may operate as a community college under this Article, 
without an authorization of an annual tax levy by a vote of the people of the 
county in which the college is located. 


For good cause shown, the Board of Governors and the Advisory Budget Com- 
mission may approve the petition of the petitioning college without requiring the 
transfer of all funds and properties used by it to the community collegé, provided 
that the petitioner shall comply with such conditions as said Board and Commis- 
sion may impose to assure the provision of adequate facilities for the community 
college. Following approval of the State of North Carolina as aforesaid, the board 
of commissioners of the county in which the college is located shall, within a rea- 
sonable time after receiving a request from the governing board of the college 
therefor, submit at an election the question of levying taxes to finance the operation, 
equipment and maintenance thereof. Such election shall be called and held in ac- 
cordance with the provisions of G.S. 116-56. 

If the governing board of the existing college shall submit to the Board of Gov- 
ernors within 18 months after the approval of the college by the State of North 
Carolina as aforesaid, a certificate of the result of such election showing approval 
of levying of taxes for the maintenance of the college as a community college, the 
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Board of Governors shall, upon receipt thereof, file the resolutions of election, to- 
gether with written approval thereof as aforesaid, and the certificate of the result 
of the election in the office of the Secretary of State. 


From and after the filing of said documents in the office of the Secretary of 
State, said college shall be a community college under this Article; the existing 
governing board shall continue to act pending appointment of the first board of 
trustees under this Article; said existing board shall take all such action as shall 
be necessary and proper to transfer the funds and properties owned or used by 
the former institution to the new community college and to dissolve or otherwise 
terminate the former corporation, if such there be. From and after the organiza- 
tion of the new community college this Article shall serve as its charter. (1957, c. 
1098, s. 11; 1971, c. 1244, s. 14.) 

Editor’s Note.— in the third paragraph, in the fifth para- 

The 1971 amendment, effective July 1, graph, and in two places in the sixth para- 
1972, substituted “Board of Governors” for graph. 

“Board of Higher Education” in two places 


§ 116-58. Establishment of community college.—In any county not 
having a college supported by local public funds which would be eligible for es- 
tablishment as a community college under this Article, the county board of educa- 
tion may petition the State of North Carolina for authority to establish a com- 
munity college under this Article in said county. The petition shall be submitted 
to the Board of Governors and shall contain such information concerning the pro- 
posed location and plans for the financing and operation of the college as the Board 
of Governors may require. Written approval of the petition by the Board of 
Governors and the Advisory Budget Commission, and by the Attorney General 
as to form and legality, shall constitute approval by the State of North Carolina, 
subject to the authorization of an annual tax levy for the operation, equipment and 
maintenance of the proposed college by a vote of the people of the county in which 
the college is to be located. Following approval of the State of North Carolina as 
aforesaid, the board of commissioners of the county in which it is proposed that 
the college shall be located shall, within a reasonable time after receiving a request 
from the petitioning county board of education therefor, submit at an election the 
question of levying taxes to finance the operation, equipment and maintenance of 
such college. The election shall be called and held in accordance with the provisions 
of G.S. 116-56. 


If, within 18 months after the approval of the petition by the State of North 
Carolina as aforesaid, the petitioning county board of education shall submit to 
the Board of Governors a certificate of the result of such election showing approval 
of the levying of taxes for the maintenance of the proposed community college, the 
Board of Governors shall file the petition, together with the written approval there- 
of as aforesaid, and the certificate of the result of the election in the office of the 
Secretary of State. 


From and after the filing of said documents in the office of the Secretary of 
State, said proposed college shall be deemed chartered as a community college 
under this Article; provided, however, that unless and until appropriations shall 
be made by the State of North Carolina for the benefit of said college the trustees 
who would otherwise be appointed by the Governor of North Carolina, under G.S. 
116-50(a), shall be appointed by the petitioning county board of education and 
their successors in office and shall all be residents of the county in which the 
college is located. 


Approval of the petition by the State of North Carolina as aforesaid shall become 
null and void at the end of 18 months from the date of such approval if the 
election hereinabove provided for authorizing the levying of taxes for the mainte- 
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nance of the community college shall not have been held and voted upon favorably 
within that time. (1957, c. 1098, s. 12; 1971, c. 1244, s. 14.) 

Editor’s Note.—The 1971 amendment, ef- tion” in three places in the first paragraph 
fective July 1, 1972, substituted “Board of and in two places in the second paragraph. 
Governors” for “Board of Higher Educa- 


§ 116-59. Board of Governors authorized to establish minimum stan- 
dards.—The Board of Governors shall have authority to prescribe minimum stan- 
dards with respect to student enrollment or prospective enrollment in academic 
courses, facilities, and other pertinent matters for approval as a community col- 
lege under this Article. (1957, c. 1098, s. 13; 1971, c. 1244, s. 14.) 

Editor’s Note.—The 1971 amendment, ef- Governors” for “Board of Higher Educa- 
fective July 1, 1972, substituted “Board of tion.” 


ARTICLE 4. 
North Carolina School of the Arts. 


§ 116-64. Establishment of school.—There is hereby established, and 
there shall be maintained, a school for the professional training of students having 
exceptional talent in the performing arts which shall be defined as an educational 
institution of the State, to serve the students of North Carolina and other states, 
particularly other states of the South. The school shall be designated the “North 
Carolina School of the Arts.” (1963, c. 1116; 1971, c. 1244, s. 13.) 

Editor’s Note——The 1971 amendment, ef- 
fective July 1, 1972, added the second sen- 
tence. 


§ 116-65. To be part of University of North Carolina; membership 
of board of trustees.—The North Carolina School of the Arts is a part of the 
University of North Carolina and subject to the provisions of Article 1, Chapter 
116, of the General Statutes; provided, however, that notwithstanding the provi- 
sions of G.S. 116-31, the board of trustees of said school shall consist of 14 persons, 
13 of whom are selected in accordance with provisions of G.S. 116-31 and one of 
whom shall be the conductor of the North Carolina Symphony, who shall serve 
ex officio. (1963, c. 1116; 1971, c. 320, s. 4; c. 1244, s. 13.) 


Editor’s Note.—The first 1971 amend- 
ment changed the former second sentence 
so as to provide that the president of the 
student government, as well as the conduc- 
tor of the North Carolina Symphony, 
should be an ex officio member of the board 


of trustees, and added to that sentence a 
provision that the ex officio members 
should have power to vote on all matters 
coming before the board. 

The second 1971 amendment rewrote the 
section. 


§ 116-66. Powers of various boards.—The Board of Governors of the 
University of North Carolina and the board of trustees of the school shall be ad- 
vised and assisted by the State Board of Education and by the advisery board of 
the school. Entrance requirements shall be prescribed so that the professional 
training offered shall be available only to those students who possess exceptional 
talent in the performing arts. In developing curricula the school shall utilize, pur- 
suant to agreement with institutions of higher education or with any local admin- 
istrative school unit, existing facilities and such academic nonarts courses and 
programs of instruction as may be needed by the students of the school, and, in 
the discretion of the Board of Governors, personnel may be employed jointly with 
any such institution or unit on a cooperative, cost-sharing basis. Curricula below 
the collegiate level shall be developed with the advice and approval of the State 
Board of Education and in consultation with the advisory board of the school. 
The school shall confer and cooperate with the Southern Regional Education Board 
and with other regional and national organizations to obtain wide support and to 
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establish the school as the center in the South for the professional training and per- 
formance of artists. The chancellor of the school shall preferably be a noted com- 
poser or dramatist. (1963, c. 1116; 1971, c. 1244, s. 13.) 

Editor’s Note—The 1971 amendment, which formerly enumerated the powers of 
effective July 1, 1972, rewrote this section, the trustees of the school. 


§ 116-68. Endowment fund.—The board of trustees is authorized to es- 
tablish a permanent endowment fund, and shall perform such duties in relation 
thereto as are prescribed by the provisions of Article 1, Chapter 116, of the Gen- 
eral Statutes. (1963, c. 1116; 1971, c. 1244, s. 13.) 

Editors Note.—The 1971 amendment, for “G.S. 116-46 (7)” at the end of the sec- 
effective July 1, 1972, substituted “Article tion. 
1, Chapter 116, of the General Statutes,” 


§§ 116-70, 116-70.1: Repealed by Session Laws 1971, c. 1244, s. 13, effec- 
tive July 1, 1972. 


ARTICLE 5. 
Loan Fund for Prospective College Teachers. 


§ 116-73. Joint committee for administration of Fund; rules and 
regulations.— ‘The Scholarship Loan Fund for Prospective College Teachers” 
shall be the responsibility of the Board of Governors of the University of North 
Carolina and the State Board of Education and will be administered by them 
through a joint committee, “The College Scholarship Loan Committeee.” This com- 
mittee will operate under the following rules and regulations and under such fur- 
ther rules and regulations as the Board of Governors of the University of North 
Carolina and the State Board of Education shall jointly promulgate. 


(1) The nomination of applicants and recommendations of renewals shall 
be the responsibility of the College Scholarship Loan Committee. 


(2) Loans should be made for a single academic year (nine months) with 
renewal possible for two successive yearns for students successfully 
pursuing masters or doctoral programs. Loans shall not exceed two 
thousand dollars ($2,000) for single students and three thousand dol- 
lars ($3,000) for married students. 


(3) All scholarship loans shall be evidenced by notes, with sufficient sureties, 
made payable to the State Board of Education, and shall bear interest 
at the rate of four percent (4%) per annum from and after September 
1 following the awarding of the candidate’s degree. 

(4) Recipients of loans may have them repaid by teaching in a college or 
other educational institution beyond the high school level in North 
Carolina upon completion of their masters or doctorate degree pro- 
gram, at the rate of one hundred dollars ($100.00) per month for 
each month of such teaching. If a student supported by a loan in this 
program should fail to so teach in a North Carolina institution, the 
loan would become repayable to the State, with interest, for that part 
of the teaching commitment not met, said note to be repaid according 
to the terms thereof. 

(5) Loans for 12 weeks of summer study, carrying stipends not to exceed 
five hundred dollars ($500.00) for single and married students, should 
be available to students who do not plan to attend postgraduate school 
as full-time students during the regular academic year. Recipients 
should be eligible for up to three renewals over a four-year period. The 
obligation to teach in a North Carolina college or other educational in- 
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stitution, or failing that, to repay the State, shall apply proportionally as 
indicated above. (1965, c. 1148, s. 1; 1971, c. 1244, s. 14.) 
Editor’s Note.—The 1971 amendment, Carolina” for “State Board of Higher Edu- 
effective July 1, 1972, substituted “Board of cation” in two places in the first paragraph. 
Governors of the University of North 


ARTICLE 14. 


General Provisions as to Tuition and Fees in Certain State Institutions. 


§ 116-143. State-supported institutions of higher education required 
to charge tuition and fees.—The Board of Governors of the University of 
North Carolina shall fix the tuition and fees, not inconsistent with actions of the 
General Assembly, at the institutions enumerated in G.S. 116-4 in such amount or 
amounts as it may deem best, taking into consideration the nature of each institu- 
tion and program of study and the cost of equipment and maintenance; and each 
institution shall charge and collect from each student, at the beginning of each 
semester or quarter, tuition, fees, and an amount sufficient to pay other expenses 
for the term. 


In the event that said students are unable to pay the cost of tuition and re- 
quired academic fees as the same may become due, in cash, the said several 
boards of trustees are hereby authorized and empowered, in their discretion, to 
accept the obligation of the student or students together with such collateral or 
security as they may deem necessary and proper, it being the purpose of this 
Article that all students in State institutions of higher learning shall be required 
to pay tuition, and that free tuition is hereby abolished. 


Inasmuch as the giving of tuition and fee waivers, or especially reduced rates, 
represent in effect a variety of scholarship awards, the said practice is hereby 
prohibited except when expressly authorized by statute; and, furthermore, it is 
hereby directed and required that all budgeted funds expended for scholarships of 
any type must be clearly identified in budget reports. 


Where an individual is participating in an interstate regional training program 
approved by the Southern Regional Education Board, or in the Appalachian Re- 
gional Commission program, or in the Coastal Plains Regional Commission pro- 
gram, or any other limiting federally funded program, or where an individual is 
solicited for a special talent and is thereby awarded a scholarship, fellowship or 
assistantship, a special tuition rate not lower than the North Carolina resident 
rate may be granted in the discretion of the board of trustees of the institution. 
No special tuition rate may be granted to an individual serving exclusively as a 
faculty member on a part-time basis and who is enrolled at the same time as a 
part-time student; provided, however, that the Advisory Budget Commission is 
hereby authorized to modify this provision to alleviate justifiable budget difficulties 
in the affected institutions during the 1971-73 biennium. 


Notwithstanding the above provision relating to the abolition of free tuition, 
the Board of Governors of the University of North Carolina may, in its discretion, 
provide regulations under which a full-time faculty member of the rank of full-time 
instructor or above, and any full-time staff member, may during the period of 
normal employment enroll for courses in their respective institutions free of charge 
for tuition, provided such enrollment does not interfere with normal employment 
obligations. (1933, c. 320, s. 1; 1939, cc. 178, 253; 1949, c. 586; 1961, c. 833, s. 
16.1401963;,¢5448.05, :27 lite 905m Gn Ge 81971 ,0c. 845.555. 610 <e TORG so 2 
1244, s. 12; 1973, c. 116, s. 1.) 

Editor’s Note.— rewritten by the third 1971 amendment. 

The first 1971 amendment added at the The first amendment also rewrote the 
end of the first paragraph a proviso which present seventh paragraph. 
was eliminated when the paragraph was The second 1971 amendment, effective 
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Oct. 1, 1971, added the former second, 
third and fourth paragraphs, which were 
deleted by the 1973 amendment. 


The third 1971 amendment, effective July 
1, 1972, rewrote the first paragraph and 
substituted “Board of Governors of the 
University of North Carolina may, in its 
discreticn,” for “said boards of trustees of 
the institutions of higher education pro- 
vided for in Articles 1 and 2 of Chapter 116 
may, in their discretion,” in the last para- 
graph. 

The 1973 amendment deleted the former 
second and third paragraphs, which were 
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added by the second 1971 amendment and 
which required advance deposits, and the 
former fourth paragraph, also added by 
the second 1971 amendment, which re- 
quired a nonrefundable fee upon applica- 
tion for admission. 


Session Laws 1973, c. 116, s. 2, provides: 
“This act shall become effective upon its 
ratification and shall apply to terms begin- 
ning after May 1, 1973.” The act was 
ratified on Mar. 29, 1973. 

Quoted in Swann v. Charlotte-Mecklen- 
Burg, bd Ol, eOuc:, 418) i; > SUDD. 786 
(W.D.N.C. 1970). 


§ 116-143.1. Definitions; military status provisions.—(a) A nonresi- 
dent shall be any person not qualifying for in-state tuition as hereinafter defined. 


(b) To qualify for in-state tuition a legal resident must have maintained his 
domicile in North Carolina for at least the 12 months immediately prior to his 
classification as a resident for tuition purposes. In order to be eligible for such 
classification, the individual must establish that his or her presence in the State 
during such 12-month period was for purposes of maintaining a bona fide domicile 
rather than for purposes of mere temporary residence incident to enrollment in an 
institution of higher education ; further, (i) if the parents (or court-appointed legal 
guardian) of the individual seeking resident classification are (is) bona fide domi- 
ciliaries of this State, this fact shall be prima facie evidence of domiciliary status 
of the individual applicant and (ii) if such parents or guardian are not bona fide 
domiciliaries of this State, this fact shall be prima facie evidence of nondomiciliary 
status of the individual. 


(c) No person shall lose his in-state resident status by serving in the armed 
forces outside of the State of North Carolina. 


(d) A person who, by virtue of bona fide legal residence in North Carolina for 
the requisite 12 months has been classified as a resident for tuition purposes but 
who, while enrolled in a State institution of higher education in North Carolina, 
loses North Carolina legal residence, shall continue to enjoy the in-state tuition 
rate for a statutory grace period. This grace period shall be measured from the 
date on which the culminating circumstances arose that caused loss of legal 
residence and shall continue for 12 months; provided that if the 12-month period 
ends during a semester or academic term in which such a former resident is 
enrolled at a State institution of higher education, such grace period shall 
extend, in addition, to the end of that semester or academic term. 


(e) Any spouse of a North Carolina resident shall be entitled to in-state 
tuition rates at the beginning of the next succeeding academic period. 


(f) Any person who by virtue of marriage to a North Carolina resident 
thereby acquires, by operation of law, a bona fide legal residence in North 
Carolina shall be eligible for in-state tuition rates at a time calculated in that 
one of the following ways which earlier confers such eligibility: 

(1) If the original North Carolina resident spouse had maintained such 
legal residence for a period of at least 12 months immediately prior 
to the marriage, the newly resident spouse shall first be eligible for 
the in-state rate at the next succeeding semester, term or quarter fol- 
lowing the date of marriage; 

(2) If the original North Carolina resident spouse had not maintained 
such legal residence for a period of at least 12 months immediately 
prior to the marriage, the newly resident spouse shall first be eligible 
for the in-state rate at the next succeeding semester, quarter or 


575 


§ 116-143.1 


GENERAL STATUTES OF NORTH CAROLINA 


§ 116-143.1 


term following expiration of 12 months of legal residence by the 
original resident spouse. (1971, c. 845, ss. 7-9; 1973, cc. 710, 1364, 1377.) 


Editor’s Note. — The first 1973 amendment 
rewrote subsection (b). 

The second 1973 
subsection (d). 

The third 1973 amendment added subsections 
(e) and (f). | 

The State has no obligation to provide 
educational opportunities to noncitizens. Its 
interests require that it subsidize only those 
students whom it may be certain are North 
Carolina citizens. Uncertainty as to the 
circumstances under which the _ tuition 
status of students may change is fiscally 
and administratively undesirable. Glusman 
v. Trustees of Univ. of N.C., 281 N.C. 629, 
190 S.E.2d 213 (1972); Fox v. Trustees of 
Consol. Univ. of N.C., 16 N.C. App. 53, 
190 S.E.2d 884 (1972). 


Presumption of Residence for Educa- 
cational Purposes Is Valid.—See Glusman 
v. Trustees of Univ. of N.C., 281 N.C. 
629, 190 S.E.2d 213 (1972). 

Nonattendance Domicile Requirement 
under Section Is Reasonable.—It is reason- 
able for the State to require that one de- 
siring in-state resident status for purposes 
of admission be a domiciliary of North 
Carolina and be so domiciled while not in 
attendance at an institution of higher edu- 
cation for a consecutive 12-month period 
next preceding the date of first enrollment 
or reenrollment in an institution of higher 
education in this State. Fox v. Trustees of 
Consol@Univ of eNiG pi60N-C.Appi.53, 
190 S.E.2d 884 (1972). 


As Is Six-Month Requirement under 
University Regulations.—It is reasonable 
for the State to require a domiciliary of 
another state, in addition to being domi- 
ciled in North Carolina, be so domiciled 
while not in attendance at an institution of 
higher education for a six-month period, 
as specified in tuition regulations adopted 
by the Board of Trustees of the University 
of North Carolina, before he may qualify 
for in-state tuition. Glusman v. Trustees of 
Univ. of N.C.,°281 N.C. 629, 190 S.E.2d 
213 (1972). 


The requirement of domicile while not in 
attendance at an institution of higher edu- 
cation is reasonable. The object is to assure 
that students who benefit from the in-state 
tuition subsidy the State provides for its 
citizens are in fact its own citizens. The 
Board of Trustees of the University of 
North Carolina has determined that domi- 
cile is only one of the prerequisites for in- 
state tuition status and alone is insufficient 
for this purpose. Glusman v. Trustees of 


amendment added 


Univ. of N.C., 281 N.C. 629, 190 S.E.2d 
213 (1972); Fox v. Trustees of Consol. 
Univ. of N.C., 16 N.C. App. 53, 190 S.F.2d 
884 (1972). 

The six-month nonattendance require- 
ment to qualify for in-state tuition under 
regulations adopted by the Board of Trus- 
tees of the University of North Carolina 
adds objectivity and certainty to the re- 
quirement of domicile. This certainty is not 
obtained by placing an unreasonable burden 
on students. Petitioners were not barred 
by regulations of the Board of Trustees of 
the University of North Carolina from 
becoming domiciliaries of North Carolina. 
Nor were they barred from becoming eligi- 
ble for in-state tuition. Rather, they were 
only required, if they wanted that status, 
to be domiciled in North Carolina for six 
months while not in the law school. Glus- 
man v. Trustees of Univ. of N.C., 281 N.C. 
629, 190 S.E.2d 213 (1972); Fox v. Trus- 
tees of Consol. Univ. of N.C., 16 N.C. App. 
53, 190 S.E.2d 884 (1972). 

That the Board of Trustees of the Uni- 
versity of North Carolina might have 
chosen other objective indicators to test the 
domiciliary intent of applicants for in-state 
tuition is not to say the one chosen was 
unreasonable. That there may be hardship 
cases resulting from the enforcement of 
these regulations is also not to say they are 
unreasonable. Glusman v. ‘Trustees. of 
Univisot N.C; »281. N.C. 629; 190 °S:E.:2d 
213 (1972). 

Section Does Not Deny Constitutional 
Rights.—This section does not deny to 
student citizens originally from other 
states their right to equal educational op- 
portunities, and does not violate the con- 
stitutional right to travel freely from one 
state to another. Fox v. Trustees of Consol. 
Univ. of N.C., 16 N.C. App. 53, 190 S.E.2d 
884 (1972). 

Neither Do Regulations by Board of 
Trustees—A person’s right to eligibility 
for in-state tuition is quite different from 
his basic constitutional right to travel 
freely from one state to another or his 
basic constitutional right to vote. The 
regulations of the Board of Trustees of the 
University of North Carolina do not im- 
pede interstate travel. Since they do not 
relate to basic constitutional rights, the 
regulations are to be tested by the less 
stringent traditional equal-protection stan- 
dards. The constitutional test is whether 
the regulations have tended in general to 
assure that only North Carolina citizens get 
the benefit of in-state tuition, which the 


576 


§ 116-144 


regulations have done. Glusman v. Trustees 
of Univ. of N.C., 281 N.C. 629, 190 S.E.2d 
213 (1972); Fox v. Trustees of Consol. 
Univ. of N.C., 16 N.C. App. 53, 190 S.E.2d 
884 (1972). 

Domicile Status of Women Does Not 
Deny Equal Protection—Under the regu- 
lations of the Board of Trustees of the 
University of North Carolina, domiciliary 
status was not equivalent to in-state tuition 
status. Although a woman was deemed a 
domiciliary of North Carolina from the 
date of her marriage, to become eligible for 
in-state tuition a married woman, just as 
any other student, had to establish actual 
residence in this State for six continuous 
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months exclusive of the time spent while 
in attendance at an institution of higher 
education. The regulations placed upon all 
students domiciled in North Carolina, re- 
gardless of sex, the burden of showing that 
they had been domiciled in North Carolina 
for six months while not in attendance at 
an institution of higher education, to 
qualify for in-state tuition, and did not 
deny to men similarly situated a benefit in 
violation of the equal protection clauses of 
the North Carolina and United States Con- 
stitutions. Glusman v. Trustees of Univ. 
OFF NC eb loPN.c 26290. 9190" o-b.200 213 
(1972). 


§ 116-144. Higher fees from nonresidents may be charged. 


Editor’s Note. — Session Laws 1971, c. 
845, ss. 1 to 5, set the rates for nonresident 
tuition at various institutions for Sept. 
1971, and thereafter. 

Session Laws 1971, c. 845, s. 1, was 
amended by Session Laws 1973, c. 245, ap- 
plicable to terms beginning after May 1, 
1973. 

The State’s right to charge nonresidents 
higher tuition than residents is not chal- 
lenged and has been repeatedly upheld as 
reasonably related to the State’s legitimate 
interest in operating, maintaining and fi- 
nancing its educational institutions. Glus- 
man v. Trustees of Univ. of N.C., 281 N.C. 
629, 190 S.E.2d 213 (1972). 


In the establishment and operation of its 
institutions of higher education, North 
Carolina’s obligation and primary purpose 
is to provide opportunities to citizens of 
this State. In furtherance thereof, in-state 
students are not required to pay tuition fees 
equivalent to the per capita cost but may 
enroll upon payment of the low in-state 
tuition. North Carolina is not in a position 
to provide opportunities to citizens of other 
states on this low-cost basis. Glusman v. 
Trustees of Univ. of N.C., 281 N.C. 629, 
190 S.E.2d 213 (1972). 

Quoted in Swann v. Charlotte-Mecklen- 
Dury ous EOleEauc., 31S Pe supp, <so 
(W.D.N.C. 1970). 


ARTICLE 15. 
Educational Advantages for Children of World War Veterans. 
§§ 116-149, 116-149.1: Repealed by Session Laws 1967, c. 1060. s. 10, 


effective July 1, 1967. 


§ 116-150: Repealed by Session Laws 1967, c. 1060, s. 10, effective July 1, 


1967. 


Editor’s Note.— 

Session Laws 1967, c. 1060, s. 9, effective 
July 1, 1967, provides: “Those persons who 
have been granted a scholarship under the 
proviso of G.S. 116-150, as the same ap- 
pears in 1966 Replacement Volume 3A of 
the General Statutes, and who attend a 
State educational institution on or after 
July 1, 1967, shall be entitled for the re- 
mainder of their period of scholarship 
eligibility to those benefits now provided 
for in Class I-B, as that class is defined in 


G.S. 165-22 (a)(2) [subdivision (2) of G.S. 
165-22]. All other persons who have been 
granted a scholarship under G.S. 116-150, 
as the same appears in the 1966 Replace- 
ment Volume 3A of the General Statutes, 
excluding those covered by the proviso re- 
ferred to in the preceding sentence, and 
who attend a State educational institution 
on or after July 1, 1967, shall be entitled 
for the remainder of their period of 
scholarship eligibility to those benefits 
now provided for in G.S. 165-21.” 


§§ 116-151 to 116-153: Repealed by Session Laws 1967, c. 1060, s. 10, 


effective July 1, 1967. 


OTT 
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ARTICLE 16. 
State Board of Higher Education. 


§§ 116-154 to 116-157: Repealed by Session Laws 1971, c. 1244, s. 14, 
effective July 1, 1972. 


§ 116-158. Powers and duties generally. 
(1) to MF Repealed by Session Laws 1971, c. 1244, s. 14, effective July 1, 


(9) rari to § 116-18 by Session Laws 1971, c. 1244, s. 4, effective 
July 1, 1972. 


§§ 116-158.1 to 116-158.4: Transferred to §§ 116-19 to 116-22 by Ses- 
sion Laws 1971, c. 1244, s. 5, effective July 1, 1972. 


§§ 116-159 to 116-167: Repealed by Session Laws 1971, c. 1244, s. 14, 
effective July 1, 1972. 


ARTICLE 17. 
College Revolving Fund. 


§ 116-168. Establishment, purpose and nature of Fund; loans. — 
There is hereby established a revolving fund to be known as the “College Re- 
volving Fund.’ The College Revolving Fund shall be separate and distinct from 
other funds of the State, and shall be used only for the purpose of constructing, 
reconstructing, renovating, adding to and equipping dormitories and other self- 
liquidating buildings and facilities at institutions of higher education owned and 
operated by the State of North Carolina. 

The College Revolving Fund shall consist of such moneys as shall from time 
to time be appropriated to or for it by the General Assembly of North Carolina 
out of the general fund or other funds of the State, of such moneys, securities or 
other property as may be donated, bequeathed or devised to it from any other 
sources, of all moneys received in payment of principal and interest on loans 
made from said Fund, and of all other income derived from and accretions to said 
Fund. 

Funds accruing to the College Revolving Fund and all notes evidencing loans 
therefrom shall be deposited with the State Treasurer. 

The Advisory Budget Commission, under such rules and regulations as it may 
deem advisable, not inconsistent with the provisions of this Article, may, in ac- 
cordance with priorities of need as determined by the Board of Governors of the 
University of North Carolina, make loans from the College Revolving Fund, for 
the aforesaid purposes, to institutions of higher education owned and operated by 
the State of North Carolina; provided, however, that no such loan shall be made for 
any project which shall not have been previously approved by the General As- 
sembly. 

Warrants for the payment of money from the College Revolving Fund shall be 
issued upon the joint order of the chairman of the Advisory Budget Commission 
and the Board of Governors of the University of North Carolina. (1957, c. 1252, s. 
1; 1971, c. 1244, s. 14.) 

Editor’s Note—The 1971 amendment, Higher Education” in the fourth paragraph 
effective July 1, 1972, substituted “Board and for “Board of Higher Education” in 
of Governors of the University of North the last paragraph. 

Carolina” for “North Carolina Board of 


ARTICLE 18. 
Scholarship Loan Fund for Prospective Teachers. 
§ 116-174. Fund administered by State Superintendent of Public 
Instruction; rules and regulations.—The Scholarship Loan Fund for Pro- 
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spective Teachers shall be administered by the State Superintendent of Public 
Instruction, under the follawing rules and regulations, and under such further 
rules and regulations as the State Board of Education shall in its discretion pro- 
mulgate : 
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(4) Except under emergency conditions applicable to the State Superinten- 
dent of Public Instruction, recipients of scholarship loans shall enter 
the public school system of North Carolina or shall become regularly 
employed as teachers in schools operated by the United States gov- 
ernment on military reservations in the State of North Carolina at the 
beginning of the next school term after qualifying for a teacher certifi- 
cate based upon the bachelor’s degree or in case of persons already 
teaching in the public schools or in schools operated by the United 
States government on military reservations in North Carolina at the 
beginning of the next school term after the use of such loan. All teach- 
ing service for which the recipient of any scholarship loan is obligated 
shall be rendered within seven years after the completion of the use of 
each such scholarship loan. 


(5) For each full school year taught in a North Carolina public school or in 
a school operated by the United States government on the military 
reservation in the State of North Carolina, the recipient of a scholarship 
loan shall receive credit upon the amount due by reason of such loan 
equal to all interest accrued upon the loan to that time plus a credit of 
three hundred fifty dollars ($350.00) upon the principal amount of 
such obligation or such lesser amount as may remain due upon said 
principal; provided, however, that in lieu of teaching in the public 
school or in any school operated by the United States government on 
a military reservation in North Carolina, a recipient may elect to pay 
in cash the full amount of scholarship loans received plus interest then 
due thereon or any part thereof which has not been cancelled by the 
State Board of Education by reason of teaching service rendered. 

(1975.20. GL, SS banda) 


Editors Note. — The 1973 amendment 
rewrote the first sentence of subdivision 
(4) and inserted “or in a school operated 
by the United States government on the 
military reservation in the State of North 
Carolina” and “or in any school operated 
by the United States government on a mili- 


division (5). ‘he amendment also substi- 
tuted “public school” for “public schools” 
in the proviso to subdivision (5). 

As the rest of the section was not 
changed by the amendment, only the intro- 
ductory paragraph and subdivisions (4) 
and (5) are set out. 


tary reservation in North Carolina” in sub- 


ARTICLE 18A. 


Contracts of Minors Borrowing for Higher Education; 
Scholarship Revocation. 


§ 116-174.1. Minors authorized to borrow for higher education; in- 
terest; requirements of loans.—All minors in North Carolina of the age 
of seventeen years and upwards shall have full power and authority to enter into 
written contracts of indebtedness, at a rate of interest not exceeding the contract 
rate authorized in chapter 24 of the General Statutes, with persons and educa- 
tional institutions or with firms and corporations licensed to do business in North 
Carolina and to execute notes evidencing such indebtedness. Such loans shall be: 


(1) Unsecured by the conveyance of any property as security, whether real, 
personal or mixed; 

(2) For the sole purpose of borrowing money to obtain post-secondary ed- 
ucation at an accredited college, university, junior college, community 
college, technical institute, industrial education center, business or 
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trade school provided, however, that none of the proceeds of such 
loans shall be used to pay for any correspondence courses ; 

(3) The proceeds of any loan shall be disbursed either directly to the edu- 
cational institution for the benefit of the borrower or jointly to the 
borrower and the educational institution. (1963, c. 780; 1969, c. 1073.) 


Editor’s Note. — The 1969 amendment Quoted in Gastonia Personnel Corp. v. 
rewrote this section. Rogers, 276 N.C. 279, 172 S.E.2d 19 (1970). 


§ 116-174.2. Grounds for revocation of scholarships.—Any student 
regularly registered and enrolled as an undergraduate, graduate, or professional 
student in a state-supported college, university or community college who shall 
be convicted, enter a plea of guilty or nolo contendere upon an indictment or 
charge for engaging in a riot, inciting a riot, unlawful demonstration or assembly, 
seizing or occupying a building or facility, sitting down in buildings they have 
seized, or lying down in entrances to buildings or any facilities, or on the campus of 
any college, university, or community college, or any student, whether an under- 
graduate, graduate or professional student who shall forfeit an appearance bond 
on an indictment or charge of any of the above-named offenses, shall have revoked 
and withdrawn from his benefit all state-supported scholarships or any State funds 
granted to him for educational assistance. It shall be the duty of all persons or 
officials having charge of and authority over the granting of state-supported 
scholarships or any other form of financial assistance to immediately revoke and 
withdraw same in the event and upon the happening of any of the conditions or 
matters above enumerated ; provided, however, that in subsequent academic terms 
any such student shall be eligible to be considered for and to be granted financial 
assistance from State funds. (1969, c. 1019.) 


ARTICLE 19. 


Revenue Bonds for Student Houstng. 


§ 116-175. Definitions.—As used in this Article, the following words and 
terms shall have the following meanings, unless the context shall indicate another 
or different meaning or intent. 

(1) The word “Board” shall mean the Board of Governors of the University 
of North Carolina. 


(2) The word “cost” as applied to a project shall include the cost of acqui- 
sition or construction, the cost of all labor, materials and equipment, 
the cost of all lands, property, rights and easements acquired, financ- 
ing charges, interest prior to and during construction and, if deemed 
advisable by the Board, for one year after completion of construction, 
cost of plans and specifications, surveys and estimates of cost and/or 
revenues, cost of engineering and legal services, and all other ex- 
penses necessary or incident to such acquisition or construction, ad- 
ministrative expense and such other expenses, including’ reasonable 
provision for initial operating expenses, as may be necessary or inci- 
dent to the financing herein authorized. Any obligation or expense 
incurred by the Board prior to the issuance of bonds under the pro- 
visions of this Article in connection with any of the foregoing items 
of cost may be regarded as a part of such cost. 


(3) The word “institution” shall mean each of the institutions enumerated 
in G.S. 116-2. 

(4) The word “project” shall mean and shall include any one or more build- 
ings for student housing of any size or type approved by the Board 
of Governors of the University of North Carolina, and the Advisory 
Budget Commission, and any enlargements or improvements thereof 
or additions thereto, so approved for the housing of students at either 
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institution, together with the necessary land and equipment. The ap- 
proval of a project by the Board of Governors of the University of 
North Carolina and the Advisory Budget Commission shall specify a 
time within which construction contracts shall be awarded. (1957, c. 
1131, s. 1; 1963, cc. 421, 422: c. 448, s. 20.1; c. 1158, ss. 1, 1%; 1965, 
cro] ps3 4619675:cn1 038-1969) C297 8827 ics G88ec 7608) se C8015 


ss. 2-4; 1971, c. 1244, s. 16.) 

Editor's Note.— 

The 1967 amendment substituted “North 
Carolina Agricultural and Technical State 
University” for “Agricultural and Techni- 
cal College of North Carolina,” substituted 
“Appalachian State University” for “Ap- 
palachian State Teachers College,” substi- 
tuted “East Carolina University” for “East 
Carolina College,” and substituted “West- 
ern Carolina University” for “Western 
Carolina College” in subdivision (1). 

The first 1969 amendment, effective July 
1, 1969, deleted “Asheville-Biltmore College 
and Wilmington Coilege” at the end of 
subdivision (1). 

The second 1969 amendment, effective 
July 1, 1969, substituted “Pembroke State 
University” for ““Pembroke State College” 
in subdivision (1). 

The third 1969 amendment, effective July 
1, 1969, substituted “North Carolina Central 
University” for “North Carolina College 


The fourth 1969 amendment, effective 
July 1, 1969, substituted “Elizabeth City 
State University” for “Elizabeth City State 
College,” “Fayetteville State University” 
for “Fayetteville State Teachers College” 
and “Winston-Salem State University” for 
“Winston-Salem State College” in subdivi- 
sion (1). 

The 1971 amendment, effective July 1, 
1972, substituted, in subdivision (1), “Board 
of Governors of the University of North 
Carolina” for an enumeration of the boards 
of trustees of the various institutions now 
making up the University of North Caro- 
lina. The amendment also deleted “and § 
116-45” at the end of subdivision (3) and 
substituted “Board of Governors of the 
University of North Carolina” for “board 
of trustees, the Board of Higher Educa- 
tion” in the first sentence and for “Board 
of Higher Education” in the second sen- 
tence of subdivision (4). 


at Durham” in subdivision (1). 


§ 116-176. Issuance of bonds.—The board is hereby authorized to issue, 
subject to the approval of the Advisory Budget Commission, at oie time or from 
time to time, revenue bonds of the board for the purpose of acquiring or con- 
structing any project or projects. The bonds of each issue shall be dated, shall 
mature at such time or times not exceeding 50 years from their date or dates, 
shall bear interest at such rate or rates not exceeding eight per centum (8%) per 
annum, as may be determined by the board, and may be redeemable before ma- 
turity, at the option of the board, at such price or prices and under such terms 
and conditions as may be fixed by the board prior to the issuance of the bonds. 
The board shall determine the form and manner of execution of the bonds, includ- 
ing any interest coupons to be attached thereto, and shall fix the denomination 
or denominations of the bonds and the place or places of payment of principal 
and interest, which may be at any bank or trust company within or without the 
State. In case any officer whose signature or a facsimile of whose signature shall 
appear on any bonds or coupons shall cease to be such officer before the delivery 
of such bonds, such signature or such facsimile shall nevertheless be. valid and 
sufficient for all purposes the same as if he had remained in office until such de- 
livery. Notwithstanding any of the other provisions of this Article or any recitals 
in any bonds issued under the provisions of this Article, all such bonds shall be 
deemed to be negotiable instruments under the laws of this State. The bonds 
may be issued in coupon or registered form or both, as the board may determine, 
and provision may be made for the registration of any coupon bonds as to princi- 
pal alone and also as to both principal and interest, and for the reconversion 
into coupon bonds of any bonds registered as to both principal and interest. The 
board may sell such bonds in such manner, at public or private sale, and for such 
price, as it may determine to be for the best interests of the board, but no sale 
shall be made at a price so low as to require the payment of interest on the money 
received therefor at more than eight per centum (8%) per annum, computed with 
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relation to the absolute maturity or maturities of the bonds in accordance with 
standard tables of bond values, excluding, however, from such computation the 
amount of any premium to be paid on redemption of any bonds prior to maturity. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the board may provide in the reso- 
lution authorizing the issuance of such bonds or in the trust agreement hereinafter 
mentioned securing the same. Unless otherwise provided in the authorizing reso- 
lution or in the trust agreement securing such bonds, if the proceeds of such bonds, 
by error of estimates or otherwise, shall be less than such cost, additional bonds 
may in like manner be issued to provide the amount of such deficit and shall be 
deemed to be of the same issue and shall be entitled to payment from the same 
fund without preference or priority of the bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the issu- 
ance of additional revenue bonds as the board may deem proper, and such ad- 
ditional bonds shall be issued under such restrictions and limitations as may be 
prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the board may, under like restric- 
tions, issue interim receipts or temporary bonds, with or without coupons, ex- 
changeable for definitive bonds when such bonds shall have been executed and 
are available for delivery. The board may also provide for the replacement of 
any bonds which shall become mutilated or be destroyed or lost. 

Bonds may be issued by the board under the provisions of this Article, subject 
to the approval of the Advisory Budget Commission, but without obtaining the 
consent of any other commission, board, bureau or agency of the State, and with- 
out any other proceedings or the happening of any other conditions or things than 
those consents, proceedings, conditions or things which are specifically required 
by this Article. 

Revenue bonds issued under the provisions of this Article shall not be deemed 
to constitute a debt of the State of North Carolina or 2 pledge of the faith and 
credit of the State, but such bonds shall be payable solely from the funds herein 
provided therefor and a statement to that effect shall be recited on the face of 
the bonds. 

The board may enter into or negotiate a note with an acceptable bank or trust 
company in lieu of issuing bonds for the financing of projects covered under this 
Article. The terms and conditions of any note of this nature shall be in accordance 
with the terms and conditions surrounding issuance of bonds. (1957, c. 1131, s. 
26 AQDO Gs Mane G..51 1. 5" 1) 

Editor’s Note. — The 1969 amendment The 1971 amendment added the last para- 
substituted “eight per centum (8%)” for graph. 

“five per centum (5%)” in the second and 
last sentences of the first paragraph. 


ARTICLE 20. 
Motor Vehicles of Students. 


116-186: Transferred to § 116-42.4 by Session Laws 1971, c. 1244, s. 
11, effective July 1. 1972. . 


ARTICLE 21. 


Revenue Bonds for Student Housing, Student Activities, Physical 
Education and Recreation. 


§ 116-187. Purpose of Article.—The purpose of this Article is to authorize 
the Board of Governors of the University of North Carolina to issue revenue 
bonds, payable from rentals, charges, fees (including student fees) and other rev- 
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enues but with no pledge of taxes or the faith and credit of the State or any agency 
or political subdivision thereof, to pay the cost, in whole or in part, of buildings 
and other facilities for the housing, health, welfare, recreation and convenience of 
students enrolled at the institutions hereinafter designated, housing of faculty, 
adult or continuing education programs and for revenue-producing parking decks 
mr strocuires,.(1903,.C/us7, oF bo 1 90/, Cy Lito, os. be Los lec LoOles: Lec, 1244, 
a 10,.) 


Editor’s Note. — The 1967 amendment 
added “housing of faculty, and for revenue- 
producing parking decks or structures” at 
the end of this section. 

The first 1971 amendment inserted “adult 
or continuing education programs” near the 
end of the section. 


July 1, 1972, substituted “Board of Gover- 
nors of the University of North Carolina” 
for “boards of trustees of the educational 
institutions designated herein” near the be- 
ginning of the section and “the institutions 
hereinafter designated”? for “said institu- 
tions’”’ near the end of the section. 


The second 1971 amendment, effective 


§ 116-189. Definitions.—As used in this Article, the following words and 
terms shall have the following meanings, unless the context shall indicate another 
or different meaning or intent: 


(1) The word “board” shall mean the Board of Governors of the University 
of North Carolina. 

(2) The word “cost,” as applied to any project, shall include the cost of 
acquisition or construction, the cost of acquisition of all property, 
both real and personal, or interests therein, the cost of demolishing, 
removing or relocating any buildings or structures on land so ac- 
quired, including the cost of acquiring any lands to which such build- 
ings or structures may be moved or relocated, the cost of all labor, 
materials, equipment and furnishings, financing charges, interest prior 
to and during construction and, if deemed advisable by the board, for 
a period not exceeding one (1) year after completion of such con- 
struction, provisions for working capital, reserves for debt service and 
for extensions, enlargements, additions and improvements, cost of engi- 
neering, financial and legal services, plans, specifications, studies, 
surveys, estimates of cost and of revenues, administrative expenses, 
expenses necessary or incident to determining the feasibility or practi- 
cability of constructing the project, and such other expenses as may be 
necessary or incident to the acquisition or construction of the project, 
the financing of such acquisition or construction, and the placing of the 
project in operation. Any obligation or expense incurred by the board 
prior to the issuance of bonds under the provisions of this Article in 
connection with any of the foregoing items of cost may be regarded 
as a part of such cost. 


(4) The word “institution”? shall mean each of the institutions enumerated in 


5216-2. 


(5) The word “project” shall mean and shall include any one or more build- 
ings or facilities for (i) the housing, health, welfare, recreation and 
convenience of students, (ii) the housing of faculty, (iii) adult or con- 
tinuing education, and (iv) revenue-producing parking decks or struc- 
tures, of any size or type approved by the board and the Advisory 
Budget Commission and any enlargements, improvements or additions 
so approved of or to any such buildings or facilities now or hereafter 
existing, including, but without limiting the generality thereof, dormi- 
tories and other student, faculty and adult or continuing education 
housing, dining facilities, student centers, gymnasiums, field houses 
and other physical education and recreation buildings, structures and 
facilities, infirmaries and other health care buildings, structures and 
facilities, academic facilities for adult or continuing education, and 
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necessary land and interests in land, furnishings, equipment and parking 
facilities. Any project comprising a building or buildings for student 
activities or adult or continuing education or any enlargement or im- 
provement thereof or addition thereto may include, without limiting 
the generality thereof, facilities for services such as lounges, restrooms, 
lockers, offices, stores for books and supplies, snack bars, cafeterias, 
restaurants, laundries, cleaning, postal, banking and similar services, 
offices, rooms and other facilities for guests and visitors and facilities 
for meetings and for recreational, cultural and entertainment activities. 


(1967, c. 1038; c. 1148, s. 2; 1969, c. 297, s. 8; c. 388; c. 608, s. 1; c. 801, ss. 


24 AO We COsOGL iso sk cel ZA4 se 516. ) 


Editor’s Note.— 

The first 1967 amendment substituted 
“North Carolina Agricultural and Techni- 
cal State University” for “Agricultural and 
Technical College of North Carolina,” 
substituted “Appalachian State University” 
for “Appalachian State Teachers College,” 
substituted “East Carolina University” for 
“East Carolina College,’ and substituted 
“Western Carolina University” for “West- 
ern Carolina College” in subdivision (1). 

The second 1967 amendment added a 
former last sentence in subdivision (5). 

The first 1969 amendment, effective July 
1, 1969, deleted ‘‘Asheville-Biltmore Col- 
lege” and “Wilmington College” in sub- 
division (1). 

The second 1969 amendment, effective 
July 1, 1969, substituted “Pembroke State 
University” for “Pembroke State College” 
in subdivision (1). 

The third 1969 amendment, effective July 
1. 1969, substituted “North Carolina Cen- 
tral University” for “North Carolina Col- 
lege at Durham” in subdivision (1). 

The fourth 1969 amendment, effective 
July 1, 1969, substituted “Elizabeth City 
State University” for “Elizabeth City State 
College,” “Fayetteville State University” 


for “Fayetteville State Teachers College” 
and “Winston-Salem State University” for 
“Winston-Salem State College” in subdivi- 
sion (1). 

The first 1971 amendment substituted 
“reserves for debt service” for “reserves for 
interest” in subdivision (2). In subdivision 
(5), the amendment substituted the lan- 
guage beginning with “(i) the housing” 
and ending with “or structures” for “stu- 
dent housing, student activities, physical 
education or recreation,” inserted ‘faculty 
and adult or continuing education,’ and 
inserted “academic facilities for adult or 
continuing education,” all in the first sen- 
tence. In the second sentence of subdivision 
(5), the amendment inserted “or adult or 
continuing education,” and deleted “stu- 
dent” in two places preceding “services.” 
The amendment also deleted a former last 
sentence, which further defined “project.” 

The second 1971 amendment, effective 
July 1, 1972, rewrote subdivision (1) and 
deleted “and § 116-45” at the end of sub- 
division (4). 

Only the introductory paragraph and 
the subdivisions affected by the amend- 
ments are set out. 


§ 116-190. General powers of Board of Governors.—The Board is au- 
thorized, subject to the requirements of this Article: 


(1) To determine the location and character of any project or projects and 
to acquire, construct and provide the same and to maintain, repair 
and operate and enter into contracts for the management, lease, use 
or operation of all or any portion of any project or projects and 


any existing facilities ; 


(2) To issue revenue bonds as hereinafter provided to pay all or any part 
of the cost of any project or projects, and to fund or refund the same; 

(3) To fix and revise from time to time and charge and collect (i) student 
fees from students enrolled at the institution operated by the Board, 
(11) rates, fees, rents and charges for the use of and for the services 
furnished by all or any portion of any project or projects and (iti) 
admission fees for athletic games and other public events ; 

(4) To establish and enforce, and to agree through any resolution or trust 
agreement authorizing or securing bonds under this Article to make 
and enforce, rules and regulations for the use of and services ren- 
dered by any project or projects and any existing facilities, includ- 
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ing parietal rules, when deemed desirable by the Board, to provide 
for the maximum use of any project or projects and any existing 
facilities ; 

(5) To acquire, hold, lease and dispose of real and personal property in 
the exercise of its powers and the performance of its duties here- 
under and to lease all or any part of any project or projects and 
any existing facilities for such period or periods of years, not ex- 
ceeding 40 years, upon such terms and conditions as the Board deter- 
mines subject to the provisions of G.S. 143-341; 

(6) To employ consulting engineers, attorneys, accountants, construction 
and financial experts, superintendents, managers and such other em- 
ployees and agents as may be necessary in its judgment in connec- 
tion with any project or projects and existing facilities, and to fix 
their compensation ; 

(7) Te make and enter into all contracts and agreements necessary or in- 
cidental to the performance of its duties and the execution of its powers 
under this Article; 

(8) To receive and accept from any federal, State or other public agency 
and any private agency, person or other entity donations, loans, grants, 
aid or contributions of any money, property, labor or other things of 
value for any project or projects, and to agree to apply and use the 
same in accordance with the terms and conditions under which the 
same are provided; and 

(9) To do all acts and things necessary or convenient to carry ovt the pow- 
ers granted by this Article. (1963, c. 847, s. 4; 1971, c. 1244, s. 14.) 

Editor’s Note—The 1971 amendment, Governors” for “board of trustees” in the 
effective July 1, 1972, substituted ‘Board of  catchline. 


§ 116-191. Issuance of bonds and bond anticipation notes. — The 
board is hereby authorized to issue, subject to the approval of the Advisory Budget 
Commission, at one time or from time to time, revenue bonds of the board for the 
purpose of paying all or any part of the cost of acquiring, constructing or providing 
any project or projects. The bonds of each issue shall be dated, shall mature at such 
time or times not exceeding 59 years from their date or dates, shall bear interest at 
such rate or rates not exceeding eight per centum (8%) per annum, as may be de- 
termined by the board, and may be redeemable before maturity, at the option 
of the board, at such price or prices and under such terms and conditions as 
may be fixed by the board prior to the issuance of the bonds. The board shall 
determine the form and manner of execution of the bonds, including any interest 
coupons to be attached thereto, and shall fix the denomination or denominations 
of the bonds and the place or places of payment of principal and interest, which 
may be at any bank or trust company within or without the State. In case any 
officer whose signature or a facsimile of whose signature shall appear on any 
bonds or ccupons shall cease to be such officer before the delivery of such bonds, 
such signature or such facsimile shall nevertheless be valid and sufficient for all 
purposes the same as if he had remained in office until such delivery. Notwith- 
standing any of the other provisions of this Article or any recitals in any bonds 
issued under the provisions of this Article, all such bonds shall be deemed to be 
negotiable instruments under the laws of this State, subject only to the provi- 
sions for registration in any resolution authorizing the issuance of such bonds 
or any trust agreement securing the same. The bonds may be issued in coupon 
or registered form or both, as the board may determine, and provision may be 
made for the registration of any coupon bonds as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon bonds of any 
bonds registered as to both principal and interest. The board may sell such bonds 
in such manner, at public or private sale, and for such price, as it may determine 
to be for the best interests of the board, but no sale shall be made at a price so 
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low as to require the payment of interest on the money received therefor at more 
than eight per centum (8%) per annum, computed with relation to the absolute 
maturity or maturities of the bonds in accordance with standard tables of bond 
values, excluding, however, from such computation the amount of any premium to 
be paid on redemption of any bonds prior to maturity. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the board may provide in the 
resolution authorizing the issuance of such bonds or in the trust agreement here- 
inafter mentioned securing the same. Unless otherwise provided in the authoriz- 
ing resolution or in the trust agreement securing such bonds, if the proceeds 
of such bonds, by error of estimates or otherwise, shall be less than such cost, 
additional bonds may in like manner be issued to provide the amount of such 
deficit and shall be deemed to be of the same issue and shall be entitled to pay- 
ment from the same fund without preference or priority of the bonds first is- 
sued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the is- 
suance of additional revenue bonds as the board may deem proper, and such 
additional bonds shall be issued under such restrictions and limitations as may 
be prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the board may, under like restric- 
tions, issue interim receipts or temporary bonds, with or without coupons, ex- 
changeable for definitive bonds when such bonds shall have been executed and 
are available for delivery. The board may also provide for the replacement of 
any bonds which shall become mutilated or be destroyed or lost. 

Except as herein otherwise provided, bonds may be issued under this Article 
and other powers vested in the board under this Article may be exercised by the 
board without obtaining the consent of any department, division, commission, 
board, bureau or agency of the State and without any other proceedings or the 
happening of any other conditions or things than those proceedings, conditions 
or things which are specifically required by ‘this Article. 

The board may enter into or negotiate a note with an acceptable bank or trust 
company in lieu of issuing bonds for the financing of projects covered under this 
section. The terms and conditions of any note of this nature shall be in accordance 
with the terms and conditions surrounding issuance of bonds. 

The board is hereby authorized to issue, subject to the approval of the Advisory 
Budget Commission, at one time or from time to time, revenue bond anticipation 
notes of the board in anticipation of the issuance of bonds authorized pursuant to 
the provisions of this Article. The principal of and the interest on such notes shall 
be payable solely from the proceeds of bonds or renewal notes or, in the event bond 
or renewal note proceeds are not available, any available revenues of the project 
or projects for which such bonds shall have been authorized. The notes of each 
issue shall be dated, shall mature at such time or times not exceedin& two years 
from their date or dates, shall bear interest at such rate or rates not exceeding 
eight per centum (8%) per annum, as may be determined by the board, and may 
be redeemable before maturity, at the option of the board, at such price or prices 
and under such terms and conditions as may be fixed by the board prior to the 
issuance of the notes. The board shall determine the form and the manner of ex- 
ecution of the notes, including any interest coupons to be attached thereto, and 
shall fix the denomination or denominations of the notes and the place or places 
of payment of principal and interest, which may be at any bank or trust company 
within or without the State. In case any officer, whose signature or a facsimile of 
whose signature shall appear on any notes or coupons, shall cease to be such officer 
before the delivery of such notes, such signature or such facsimile shall neverthe- 
less be valid and sufficient for all purposes the same as if he had remained in office 
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until such delivery. Notwithstanding any of the other provisions of this Article or 
any recitals in any notes issued under the provisions of this Article, all such notes 
shall be deemed to be negotiable instruments under the laws of this State, sub- 
ject only to the provisions for registration in any resolution authorizing the is- 
suance of such notes or any trust agreement securing the bonds in anticipation of 
which such notes are being issued. The notes may be issued in coupon or registered 
form or both, as the board may determine, and provision may be made for the 
registration of any coupon notes as to principal alone and also as to both principal 
and interest, and for the reconversion into coupon notes of any notes registered 
as to both principal and interest. The board may sell such notes in such manner, at 
public or private sale, and for such price, as it may determine to be for the best 
interests of the board, but no sale shall be made at a price so low as to require the 
payment of interest on the money received therefor at more than eight per centum 
(8%) per annum, computed with relation to the absolute maturity or maturities 
of the bonds in accordance with standard tables of bond values, excluding, how- 
ever, from such computation the amount of any premium to be paid on redemption 
of any notes prior to maturity. 

The proceeds of the notes of each issue shall be used solely for the purpose for 
which the bonds in anticipation of which such notes are being issued shall have 
been authorized, and such note proceeds shall be disbursed in such manner and 
under such restrictions, if any, as the board may provide in the resolution au- 
thorizing the issuance of such notes or bonds or in the trust agreement securing 
such bonds. 

The resolution providing for the issuance of notes, and any trust agreement 
securing the bonds in anticipation of which such notes are being authorized, may 
also contain such limitations upon the issuance of additional notes as the board 
may deem proper, and such additional notes shall be issued under such restrictions 
and limitations as may be prescribed by such resolution or trust agreement. The 
board may also provide for the replacement of any notes which shall become mu- 
tilated or be destroyed or lost. 

Except as herein otherwise provided, notes may be issued under this Article 
and other powers vested in the board under this Article may be exercised by the 
board without obtaining the consent of any department, division, commission, board, 
bureau or agency of the State and without any other proceedings or the happening 
of any other conditions or things than those proceedings, conditions or things 
which are specifically required by this Article. 

Unless the context shall otherwise indicate, the word “bonds,” wherever used 
in this Article, shall be deemed and construed to include the words “bond anticipa- 
0 notes, (1963; 1c2.847,.s. 9; 1969. co 1158's, (2° 1971) ¢ S11."s. 2; 1973,.¢. 

zy 


Editor’s Note. — The 1969 amendment 
substituted “eight per centum (8%)” for 
“five per centum (5%)” in the second and 
last sentences of the first paragraph. 


The 1971 amendment added the sixth 
paragraph. 

The 1973 amendment added the last five 
paragraphs of the section. 


ARTICLE 22. 


Visiting Speakers at State-Sup ported Institutions. 
§ 116-199. Use of facilities for speaking purposes. 


Constitutionality. — The 1965 enactment 
of this section and § 116-200, and the pro- 
cedures and regulations adopted by the 
board of trustees of the University of 
North Carolina on February 28, 1966, pur- 
suant to these statutes, are facially uncon- 
stitutional because of vagueness. This is 


true even though the statutes and regula- 
tions, unlike their 1963 counterparts, only 
regulate, rather than prohibit, the appear- 
ance of a special group of speakers. Dick- 
son v. Sitterson, 280 F. Supp. 486 (M.D.- 
N.C. 1968). 
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§ 116-200. Enforcement of article. 


Constitutionality. — The 1965 enactment 
of this section and § 116-199, and the pro- 
cedures and regulations adopted by the 
board of trustees of the University of 
North Carolina on February 28, 1966, pur- 
suant to these statutes, are facially uncon- 


true even though the statutes and regula- 
tions, unlike their 1963 counterparts, only 
regulate, rather than prohibit, the appear- 
ance of a special group of speakers. Dick- 
son vy. Sitterson, 280 F. Supp. 486 (M.D.- 
N.C. 1968). 


stitutional because of vagueness. This is 
ARTICLE 23. 
State Education Assistance Authority. 


§ 116-201. Purpose and definitions.—(a) The purpose of this Article 
is to authorize a system of financial assistance, consisting of grants, loans, work- 
study or other employment, and other aids, for qualified residents of the State 
to enable them to obtain an education beyond the high school level by attending 
public or private educational institutions. The General Assembly has found and 
hereby declares that it is in the public interest and essential to the welfare and 
well-being of the inhabitants of the State and to the proper growth and develop- 
ment of the State to foster and provide financial assistance to residents of the 
State, properly qualified therefor, in order to help them to obtain an education 
beyond the high school level. The General Assembly has further found that many 
residents of the State who are fully qualified to enroll in appropriate educational 
institutions for furthering their education beyond the high school level lack the 
financial means and are unable, without financial assistance as authorized under 
this Article, to pay the cost of such education, with a consequent irreparable loss 
to the State of valuable talents vital to its welfare. The General Assembly has de- 
termined that the establishment of a proper system of financial assistance for such 
objective purpose serves a public purpose and is fully consistent with the long es- 
tablished policy of the State to encourage, promote and assist the education of the 
people of the State. 


(b) As used in this Article the following terms shall have the following mean- 
ings unless the context indicates a contrary intent: 


(1) “Act or undertaking” or “acts or undertakings” shall mean bonds of the 
Authority authorized to be issued under this Article; 


“Authority” shall mean the State Education Assistance Authority cre- 
ated by this Article or, if the Authority shall be abolished, the board, 
body, commission or agency succeeding to the principal functions 
thereof or on whom the powers given by this Article to the Authority 
shall be conferred by law; 

“Bond resolution” or “resolution” when used in relation to the issuance 
of bonds shall be deemed to mean either any such resolution or any 
trust agreement securing any bonds; 

“Bonds” or “revenue bonds” shall mean the bonds authorized to be is- 
sued by the Authority under this Article, which may consist of bonds, 
notes or other debt obligations evidencing an obligation to repay bor- 
rowed money and payable solely from revenues and other moneys of 
the Authority pledged therefor ; 

“Eligible institution,” with respect to loans shall have the same mean- 
ing as such term has in section 1085 of Title 20 of the United States 
Code ; 

“Eligible institution,’ with respect to grants and work-study programs 
shall include all State supported institutions of higher learning and 
all institutions organized and administered pursuant to Chapter 115A 
of the General Statutes and all private institutions as defined in sub- 
division (8) of this subsection ; 
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(7) “Obligations” or “student obligations” shall mean student loan notes 
and other debt obligations evidencing loans to students which the Au- 
thority may take, acquire, buy. sell, endorse or guarantee under the 
provisions of this Article, and may include any direct or indirect in- 
terest in the whole or any part of any such notes or obligations ; 

(8) “Private institution” shall mean an institution other than a seminary, 
Bible school, Bible college or similar religious institution in this State 
that is not owned or operated by the State or any agency or po- 
litical subdivision of the State or by any combination thereof, that 
offers post-high school education and is accredited by the Southern 
Association of Colleges and Schools, or in the case of institutions that 
are not eligible to be considered for such accreditation, accredited in 
such categories and by such nationally recognized accrediting agen- 
cies as the Authority may designate ; 

(9) “Student” shall mean a resident of the State, in accordance with defini- 
tions of residency that may from time to time be prescribed by the 
Board of Governors of the University of North Carolina and published 
in the residency manual of said Board, who, under regulations adopted 
by the Authority, has enrolled or will enroll in an eligible institution 
and who is making suitable progress in his education in accordance with 
standards acceptable to the Authority and who has not received a 
bachelor’s degree, or qualified therefor, and is otherwise classified as 
an undergraduate under such regulations as the Authority may pro- 
mulgate ; and 

(10) “Student loans” shall mean loans to residents of this State to aid them 
in pursuing their education beyond the high school level. (1965, c. 
1180, s. 1; 1971, c. 392, s. 1: c. 1244, s. 14.) 


§ 116-202 


Editor’s Note—rThe first 1971 amend- 
ment, effective July 1, 1971, rewrote this 
section. 

The second 1971 amendment, effective 
July 1, 1972, substituted “Board of Gov- 
ernors of the University of North Carolina” 
for “North Carolina Board of Higher Edu- 


cation” in subdivision (9) of subsection (b). 
Applied in Nicholson v. State Educ. As- 
sistance Authority, 275 N.C. 439, 168 S.E.2d 
401 (1969). 
Cited in State Educ. Assistance Author- 
ity v. Bank of Statesville, 276 N.C. 576, 
174 S.E.2d 551 (1970). 


§ 116-202. Authority may buy and sell students’ obligations; under- 
takings of Authority limited to revenues. —In order to facilitate the vocational 
and college education of residents of this State and to promote the industrial and 
economic development of the State, the State Education Assistance Authority 
(hereinafter created) is hereby authorized and empowered to buy and sell obliga- 
tions of students attending institutions of higher education or post-secondary 
business, trade, technical, anc other vocational schools, which obligations represent 
loans made to such students for the purpose of obtaining training or education. 


No act or undertaking of the Authority shall be deemed to constitute a debt of 
the State or of any political subdivision thereof or a pledge of the faith and credit 
of the State or of any such political subdivision, but shall be payable solely from 
the funds of the Authority. All such acts and undertakings shall contain on the 
face thereof a statement to the effect that neither the State nor the Authority shall 
be obligated to pay the same or the interest thereon except from revenues of the 
Authority and that neither the faith and credit nor the taxing power of the State 
or of any political subdivision thereof is pledged to the payment of the principal of 
or the interest on such acts and undertakings. 


All expenses incurred in carrying out the provisions of this article shall be pay- 
able solely from funds provided under the provisions of this article and no liabil.ty 
or obligation shall be incurred by the Authority hereunder beyond the extent to 
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which moneys shall have been provided under the provisions of tnis article. (1965, 


c. 1180, s. 1; 1967, c. 955, s. 1.) 


Editor’s Note. — The 1967 amendment 
inserted “vocational and” near the begin- 
ning of the section, substituted “attending 
institutions of higher education or post- 
secondary business, trade, technical, and 


education representing” in the first para- 
graph and substituted “training or’ for 
“an” preceding ‘education’ at the end of 
that paragraph. 

Stated in State Educ. Assistance Author- 


ity. v. Bank of Statesville, 276 N.C. 576, 
174 °S.E.2d 551 (1970). 


other vocational schools, which obligations 
represent” for “at institutions of higher 


§ 116-203. Authority created as subdivision of State; appointment, 
terms and removal of board of directors; officers; quorum; expenses and 
compensation of directors. 

Quoted in State Educ., Assistance Au- 
thority v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 


§ 116-204. Powers of Authority. 

Quoted in State Educ. Assistance Au- 
thority v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 


§ 116-206. Acquisition of obligations.—With the proceeds of bonds or 
any other funds of the Authority available therefor, the Authority may acquire 
from any bank, insurance company or other lending institution, student obliga- 
tions, or any interest or participation therein in such amount, at such price or 
prices and upon such terms and conditions as the Authority shall determine to be 
in the public interest and desirable to carry out the purposes of this Article. The 
Authority shall take such actions and require the execution of such instruments 
deemed appropriate by it to permit the recovery, in connection with any such ob- 
ligations or any interest or participation therein acquired by the Authority, of 
the amount to which the Authority may be rightfully entitled, and otherwise to 
enforce and protect its rights and interests thereto. (1965, c. 1180, s. 1; 1967, c. 


OOD SCALA Omoeen Suen) 

Editor’s Note.—The 1971 amendment, ef- 
fective July 1, 1971, rewrote this section 
as previously amended in 1967. 


Quoted in State Educ. Assistance Au- 
thority v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 


§ 116-209. Trust fund established; use and investment of fund; du- 


ties of State Treasurer. 


Taxpayer Has No Standing to Seek In- 
junction Restraining Acts of Authority.— 
Since issuance of tax-exempt revenue bonds 
by the State Education Assistance Author- 
ity for purpose of financing loans to col- 
lege students does not pledge the credit 
of the State or of any political subdivision 
thereof, a taxpayer can suffer no injury 
from the issuance of the bonds and has no 
interest therein except his general interest 
as a member of the public in good govern- 
ment pursuant to the North Carolina Con- 
stitution, and, consequently, a taxpayer 
has no standing to seek an injunction re- 
straining actions of the Authority and its 
fiscal agent relating to the issuance of 
the bonds and the expenditure of the 
proceeds thereof. Nicholson v. State Educ. 
Assistance Authority, 275 N.C. 439, 168 
S.E.2d 401 (1969). 


Allegation Insufficient Basis for Injunc- 
tive Relief.—The allegation that, by ex- 
pressing its intent to issue a further series 
of bonds, the Authority has indicated that 
“additional tax funds will be expended” 
unless enjoined is not sufficient basis for 
injunctive relief, since this allegation is 
consistent with a contemplated use of 
funds appropriated from tax revenues for 
“lawful functions” of the Authority, such 
as the payment of salaries and expenses 
of employees engaged in the performance 
of functions authorized by this section. 
Nicholson v. State Educ. Assistance Au- 
thority, 275 N.C. 439, 168 S.E.2d 401 
(1969). 

Quoted in State Educ. Assistance Au- 
thority v. Bank of Statesville, 276 N.C. 
576, 174 -S,E.2d 551. (1970). 
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§ 116-209.1. Provisions in conflict.—Any of the foregoing provisions of 
this act which shall be in conflict with the provisions hereinbelow set forth shall 
be repealed to the extent of such conflict. (1967, c. 1177.) 
Cited in State Educ. Assistance Author- 
ity v. Bank of Statesville, 276 N.C. 576, 
174 S.E.2d 551 (1970). 


§ 116-209.2. Reserves.—The Authority may provide in any resolution 
authorizing the issuance of bonds or any trust agreement securing any bonds that 
proceeds of such bonds may be used to establish reserve accounts in any trustee 
or banking institution or otherwise as determined by the Authority, for securing 
such bonds and facilitating the making of student loans and acquiring student ob- 
ligations, to provide for the payment of interest on such bonds for such period 
of time as the Authority shall determine, and for such other purposes as will 
facilitate the issuance of bonds at rates of interest and upon terms deemed reason- 
able by the Authority and will, in the Authority’s judgment, facilitate carrying out 
the purposes of this Article. (1967, c. 1177; 1971, c. 392, s. 3.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 


§ 116-209.3. Additional powers.—The Authority is authorized to de- 
velop and administer programs and perform all functions necessary or convenient 
to promote and facilitate the making and insuring of student loans and providing 
such other student loan assistance and services as the Authority shall deem nec- 
essary or desirable for carrying out the purposes of this act and for qualifying 
for loans, grants, insurance and other benefits and assistance under any program 
of the United States now or hereafter authorized fostering student loans. There 
shall be established and maintained a trust fund which shall be designated “State 
Education Assistance Authority Loan Fund” (the “Loan Fund”) which may be 
used by the Authority in making student loans directly or through agents or inde- 
pendent contractors, insuring student loans, acquiring, purchasing, endorsing or 
guaranteeing promissory notes, contracts, obligations or other legal instruments evi- 
dencing student loans made by banks, educational institutions, nonprofit corpora- 
tions or other lenders, and for defraying the expenses of operation and adminis- 
tration of the Authority for which other funds are not available to the Authority. 
There shall be deposited to the credit of such Loan Fund the proceeds (exclusive 
of accrued interest) derived from the sale of its revenue bonds by the Authority 
and any other moneys made available to the Authority for the making or insuring 
of student loans or the purchase of obligations. There shall also be deposited to 
the credit of the Loan Fund surplus funds from time to time transferred by the 
Authority from the sinking fund. Such Luan Fund shall be maintained as a re- 
volving fund. 


In lieu of or in addition to the Loan Fund, the Authority may provide in any 
resolution authorizing the issuance of bonds or any trust agreement securing such 
bonds that any other trust funds or accounts may be established as may be deemed 
necessary or convenient for securing the bonds or for making student loans, ac- 
quiring obligations or otherwise carrying out its other nowers under this Article, 
and there may be deposited to the credit of any suck fund or account proceeds 
of bonds or other money available to the Authority for .:.2 purposes to be served 
by such fund or account. (1967, c. 1177; 1971, c. 392, s. 4.) 


Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, added the last para- 
graph. 

Sections 116-209.1 to 116-209.15 do not 
unconstitutionally authorize use of public 
funds. State Educ. Assistance Authority 
v. Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970). 
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It is expected that a student loan will 
inure to the private benefit of the person 
who obtains it. It is equally true that the 
education provided throughout the entire 
school system is intended to inure to the 
benefit of the individual who obtains it. 
However, the fact that the individual ob- 
tains a private benefit cannot be con- 


§ 116-209.4 


sidered sufficient ground to defeat the ex- 
ecution of the paramount public purpose 
of encouraging education. State Educ. As- 
sistance Authority v. Bank of Statesville, 
276 NiGy 576)0974" Sil2d) 551-1970), 

Whether the student loan program is 
wise or unwise is for determination by the 
General Assembly. State Educ. Assistance 
Authority v. Bank of Statesville, 276 N.C. 
576, 174 S.E.2d 551 (1970). 

Assistance of Federal Government Is 
Prerequisite to Functioning of Student 
Loan Program.—The assistance of the fed- 
eral government and coordination with its 
program are prerequisite to‘the functioning 
of the North Carolina student loan pro- 
gram. State Educ. Assistance Authority v. 
Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970). 

And Only Loans Qualifying for Assis- 
tance under Federal Statutes May Be 
Made.—The only student loans the Au- 
thority is authorized to make or purchase 
are student loans which qualify under the 
federal statutes for federal assistance in 
respect of interest subsidy and guaranty: 
State Educ. Assistance Authority v. Bank 
of Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

It is implicit in the provisions of §§ 116- 
209.1 to 116-209.15 that the Genera! As- 
sembly contemplated and intended that no 
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loans would be made from the proceeds 
from the sale of tax-exempt revenue bonds 
except student loans made in: compliance 
with the standards prescribed by federal 
legislation and therefore qualified for assis- 
tance. Seemingly, the General Assembly 
realized that its specification of more pre- 
cise standards for “student loans” might 
impede the functioning of the Authority 
and render it unable to qualify from time to 
time for the federal assistance upon which 
its program depended. State Educ. Assis- 
tance Authority v. Bank of Statesville, 276 
N.C. -576,,01740'S. k.2d 551 (1970). 

The provisions of this section and § 116- 
209.6 disclose that the General Assembly 
is well aware of the federal, State and 
private programs of low-interest insured 
loans to students in institutions of higher 
education and other post-secondary schools. 
State Educ. Assistance Authority v. Bank 
of Statesville, 276 N.C. 576, 174 S.E.2d 551 
(1970). 

Borrowers Unable to Make Payment un- 
til Completion of Education.—Persons who 
obtain “student loans” are unable to make 
payment on account of interest or princi- 
pal until completion of their education by 
graduation or otherwise. State Educ. As- 
sistance Authority v. Bank of Statesville, 
2 Ge Nee Okt de eel» (1070). 


§ 116-209.4. Authority to issue bonds.—The Authority is hereby au- 


thorized to provide for the issuance, at one time or from time to time, of revenue 
bonds of the Authority in an aggregate principal amount outstanding at any time 
of not exceeding fifty million dollars ($50,000,000.00). The bonds shall be desig- 
nated, subject to such additions or changes as the Authority deems advisable, 
“State Education Assistance Authority Revenue Bonds, Series ‘4 
inserting in the blank space a letter identifying the particular series of bonds. 


The principal of and the interest on such bonds shall be payable solely from 
the funds herein provided for such payment. The bonds of each issue shall be 
dated, shall bear interest at such rate or rates, shall mature at such time or times 
not exceeding 30 years from their date or dates, as may be determined by the 
Authority, and may be made redeemable before maturity, at the option of the Au- 
thority, at such price or prices and under such terms and conditions as may be 
fixed by the Authority prior to the issuance of the bonds. Prior to the-preparation 
of definitive bonds, the Authority may, under like restrictions, issue interim re- 
ceipts or temporary bonds, with or without coupons, exchangeable for definitive 
bonds when such bonds shall have been executed and are available for delivery. 
The Authority may also provide for the replacement of any bonds which shall 
become mutilated or shall be destroyed or lost. The Authority shall determine 
the form and the manner of execution of the bonds, including any interest cou- 
pons to be attached thereto, and shall fix the denomination or denominations of 
the bonds and the place or places of payment of principal and interest, which may 
be at any bank or trust company within or without the State. In case any officer 
whose signature or a facsimile of whose signature shall appear on any bonds 
or coupons shall cease to be such officer before the delivery of such bonds, such 
signature or such facsimile shall nevertheless be valid and sufficient for all pur- 
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poses the same as if he had remained in office until such delivery. The Authority 
may also provide for the authentication of the bonds by a fiscal agent. The bonds 
may be issued in coupon or in registered form, or both, as the Authority may 
determine, and provision may be made for the registration of any coupon bonds 
as to principal alone and also as to both principal and interest, and for the recon- 
version into coupon bonds of any bonds registered as to both principal and in- 
terest, and for the interchange of registered and coupon bonds. The Authority 
may sell such bonds in such manner, either at public or private sale, and for such 
price as it may determine will best effectuate the purposes of this act. 


The Authority is authorized to provide in any resolution authorizing the issu- 
ance of bonds for pledging or assigning as security for its revenue bonds, sub- 
ject to any prior pledge or assignment, and for deposit to the credit of the sink- 
ing fund, any or all of its income, receipts, funds or other assets, exclusive of 
bond proceeds and other funds required to be deposited to the credit of the Loan 
Fund, of whatsoever kind from time to time acquired or owned by the Author- 
ity, including all donations, grants and other money or property made available 
to it, payments received on student loans, such as principal, interest and penal- 
ties, if any, premiums on student loan insurance, fees, charges and other income 
derived from services rendered or otherwise, proceeds of property or insurance, 
earnings and profits on investments of funds and from sales, purchases, endorse- 
ments or guarantees of obligations, as defined in G.S. 116-201 hereof, and other 
securities and instruments, contract rights, any funds, rights, insurance or other 
benefits acquired pursuant to any federal law or contract to the extent not in con- 
flict therewith, money recovered through the enforcement of any remedies or 
rights, and any other funds or things of value which in the determination of the 
Authority may enhance the marketability of its revenue bonds. Money in the 
sinking fund shall be disbursed in such manner and under such restrictions as 
the Authority may provide in the resolution authorizing the issuance of such 
bonds. Unless otherwise provided in the bond resolution, the revenue bonds at 
any time issued hereunder shall be entitled to payment from the sinking fund 
without preference or priority of the bonds first issued. Bonds may be issued 
under the provisions of this act without obtaining, except as otherwise expressly 
provided in this act, the consent of any department, division, commission, board, 
body, bureau or agency of the State, and without any other proceedings or the 
happening of any conditions or things other than those proceedings, conditions 
or things which are specifically required by this act and the provisions of the 
resolution authorizing the issuance of such bonds. 


The Authority is authorized to provide by resolution for the issuance of revenue 
refunding bonds of the Authority for the purpose of refunding any bonds then out- 
standing which shall have been issued under the provisions of this Article, includ- 
ing the payment of any redemption premium thereon and any interest accrued or 
to accrue to the date of redemption of such bonds, and, if deemed advisable by 
the Authority, for making student loans or acquiring obligations under this Arti- 
cle. The issuance of such revenue refunding bonds, the maturities and other de- 
tails thereof, the rights of the holders thereof, and the rights, duties and ob- 
ligations of the Authority in respect to the same shall be governed by the provi- 
sions of this Article which relate to the issuance of revenue bonds insofar as such 
provisions may be appropriate. Revenue refunding bonds issued under this sec- 
tion may be sold or exchanged for outstanding bonds issued under this Article 
and, if sold, the proceeds thereof may be applied, in addition to any other au- 
thorized purposes, to the purchase, redemption or payment of such outstanding 
bonds. (1967, c. 1177 ; 1971, c. 392, ss. 5-7.) 

Editor’s Note. — The 1971 amendment, million dollars” in the first sentence, sub- 
effective July 1, 1971, substituted “fifty stituted “30 years” for “20 years” in the 
million dollars” for “twelve and one-half second sentence of the second paragraph, 
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added the present third and fourth sen- 
tences in that paragraph and added the last 
paragraph. 

Constitutionality—The people of North 
Carolina constitute the State’s greatest re- 
source. Where bond proceeds are to be 
used solely to make loans to meritorious 
North Carolinians of slender means and 
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thereby minimize the number of qualified 
persons whose education or training is in- 
terrupted or abandoned for lack of funds, 
the bond proceeds are used for a public 
purpose when used to make such loans. 
State Educ. Assistance Authority v. Bank 
Of otatesville; 4276° N.Gav576, 9174.'S.E2d 
551 (1970). 


§ 116-209.5. Bond resolution.—-The resolution providing for the issuance 
of such bonds may contain such provisions for protecting and enforcing the rights 
and remedies of the bondholders as may be reasonable and proper and not in viola- 
tion of law, including covenants setting forth the duties of the Authority in relation 
to the purchase or sale of obligations, the making of student loans, the insurance 
of student loans, the fees, charges and premiums to be fixed and collected, the terms 
and conditions for the issuance of additional bonds and the custody, safeguarding 
and application of all moneys. It shall be lawful for any bank or trust company 
incorporated under the laws of the State which may act as depositary of the pro- 
ceeds of bonds, revenues or other money hereunder to furnish such indemnifying 
bonds or to pledge such securities as may be required by the Authority. Any such 
resolution may set forth the rights and remedies of the bondholders and may re- 
strict the individual right of action by bondholders. All expenses incurred in car- 
rying out the provisions of such resolution may be treated as a part of the cost of 
administering this act and may be payable, together with other expenses of op- 
eration and administration under this act incurred by the Authority, from the 
Loan Fund. 

In the discretion of the Authority, any bonds issued under the provisions of 
this Article may be secured by a trust agreement by and between the Authority 
and a corporate trustee, which may be any trust company or bank having pow- 
ers of a trust company within or without the State. Such trust agreement or the 
resolution providing for the issuance of such bonds may pledge or assign the 
fees, penalties, charges, proceeds from collections, grants, subsidies, donations and 
other funds and revenues to be received therefor. Such trust agreement or resolu- 
tion providing for the issuance of such bonds may contain such provisions for pro- 
tecting and enforcing the rights and remedies of the holders of such bonds as 
may be reasonable and proper and not in violation of law, including covenants 
setting forth the duties of the Authority in relation to student loans, the acquisi- 
tion of obligations, insurance, the fees, penalties and other charges to be fixed and 
collected, the sale or purchase of obligations or any part thereof, or other prop- 
erty, the terms and conditions for the issuance of additional bonds, and the cus- 
tody, safeguarding and application of all moneys. It shall be lawful for any bank 
or trust company incorporated under the laws of the State which may act as 
depositary of the proceeds of bonds, revenues or other money hereunder to fur- 
nish such indemnifying bonds or to pledge such securities as may be required by 
the Authority. Any such trust agreement or resolution may set forth-the rights 
and remedies of the bondholders and of the trustee, and may restrict the individual 
tight of action by bondholders. In addition to the foregoing, any such trust agree- 
ment or resolution may contain such other provisions as the Authority may deem 
reasonable and proper for the security of the bondholders. All expenses incurred 
in carrying out the provisions of such trust agreement or resolution may be treated 
as a part of the cost of carrying out the purposes for which such bonds shall be 
issued. 


In addition to all other powers granted to the Authority by this Article, the 
Authority is hereby authorized to pledge to the payment of the principal of and 
the interest on any bonds under the provisions of this Article any moneys re- 
ceived or to be received by it under any appropriation made to it by the General 
Assembly, unless the appropriation is restricted by the General Assembly to spe- 
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cific purposes of the Authority or such pledge is prohibited by the law making such 
appropriation; provided, however, that nothing herein shall be construed to obli- 
gate the General Assembly to make any such appropriation. (1967, c. 1177; 1971, 
C92, Se) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, added the second and 
third paragraphs. 


§ 116-209.6. Revenues.—The Authority is authorized to fix and collect 
fees, charges, interest and premiums for making or insuring student loans, pur- 
chasing, endorsing or guaranteeing obligations and any other services performed 
under this act. The Authority is further authorized to contract with the United 
States of America or any agency or officer thereof and with any person, partnership, 
association, banking institution or other corporation respecting the carrying out of 
the Authority’s functions under this act. The Authority shall at all times en- 
deavor to fix and collect such fees, charges, receipts, premiums and other income 
so as to have available in the sinking fund at all times an amount which, together 
with any other funds made available therefor, shall be sufficient to pay the principal 
of and the interest on such bonds as the same shall become due and payable and to 
create reserves for such purposes. Money in the sinking fund, except such part 
thereof as may be necessary to provide such reserves for the bonds as may be 
provided for in the resolution authorizing the issuance of such bonds, shall be set 
aside in the sinking fund at such regular intervals as may be provided in such 
resolution and is hereby pledged to, and charged with, the payment of the principal 
of and the interest on such bonds as the same shall become due and the redemption 
price or the purchase price of bonds retired by call or purchase as therein provided. 
Such pledge shall be valid and binding from the time when the pledge is made. The 
fees, charges, receipts, proceeds and other revenues and moneys so pledged and 
thereafter received by the Authority shall immediately be subject to the lien of 
such pledge without any physical delivery thereof or further act, and the lien of 
any such pledge shall be valid and binding as against all parties having claims ot 
any kind in tort, contract or otherwise against the Authority, irrespective of 
whether such parties have notice thereof. The resolution by which a pledge is 
created need not be filed or recorded except in the records of the Authority. The 
use and disposition of money to the credit of the sinking fund shall be subject to 
the provisions of the resolution authorizing the issuance of such bonds. Any such 
resolution may, in the discretion of the Authority, provide for the transfer of sur- 
plus money in the sinking fund to the credit of the Loan Fund. Except as may 
otherwise be provided in such resolut*‘on, such sinking fund shall be a fund for 
all such bonds without distinction or priority of one over another. (1967, c. 1177.) 


Cross Reference—See note to § 116- 
209.3. 


§ 116-209.7. Trust funds.—Notwithstanding any other provisions of law 
to the contrary, all money received pursuant to the authority of the act, whether 
as proceeds from the sale of bonds, sale of property or insurance, or as payments 
of student loans, whether principal, interest or penalties, if any, thereon, or as 
insurance premiums, or from the purchase or sale of obligations, or as any other 
receipts or revenues derived hereunder, shall be deemed to be trust funds to be 
held and applied solely as provided in this act. The resolution authorizing the bonds 
of any issue may provide that any of such money may be temporarily invested 
pending the disbursemznt thereof and shall provide that any officer with whom. 
or any bank or trust company with which, such money shall be deposited shall act 
as trustee of such money and shall hold and apply the same for the purposes hereot, 
subject to such regulations as this act and such resolution may provide. (1967, 


Civ?) 
§ 116-209.8. Remedies.—Any holder of bonds issued under the provisions 
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of this act or any of the coupons appertaining thereto, except to the extent the 
rights herein given may be restricted by such resolution authorizing the issuance 
of such bonds, may either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State or 
granted hereunder or under such resolution authorizing the issuance of such bonds, 
or under any contract executed by the Authority pursuant to this act, and may 
enforce and compel the performance of all duties required by this act or by such 
resolution to be performed by the Authority or by any officer thereof, including the 
fixing, charging and collecting of fees, charges and premiums and the collection of 
principal, interest and penalties, if any, on student loans or obligations evidencing 
such loans. The Authority may provide in any trust agreement securing the bonds 
that any such rights may be enforced for and on behalf of the holders of bonds 
by the trustee under such trust agreement. (1967, c. 1177; 1971, c. 392, s. 9.) 
Editor’s Note. — The 1971 amendment, 
effective july 1, 1971, added the fast sen- 
tence. 


§ 116-209.9. Negotiability of bonds.—All bonds issued under the provi- 
sions of this Article shall have and are hereby declared to have all the qualities 
and incidents, including negotiability, of investment securities under the Uniform 
Commercial Code of the State but no provision of such Code respecting the filing 
of a financial statement to perfect a security interest shall be deemed applicable 
to or necessary for any security interest created in connection with the issuance of 
any such bonds. (1967, c. 1177; 1971, c. 392, s. 10.) 

Editor's Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 


§ 116-209.10. Bonds eligible for investment. — Bonds issued by the 
Authority under the provisions of this act are hereby made securities in which all 
public officers and public bodies of the State and its political subdivisions, all in- 
surance companies, trust companies, banking associations, investment companies, 
executors, administrators, trustees and other fiduciaries may properly and legally 
invest funds, including capital in their control or belonging to them. Such bonds are 
hereby made securities which may properly and legally be deposited with and 
received by any State or municipal officer or any agency or political subdivision 
of the State for any purpose for which the deposit of bonds or obligations of the 
State is now or may hereafter be authorized by law. (1967, c. 1177.) 


Whether tax-exempt revenue bonds is- 
sued under § 116-209.4 should be approved 
for investment by fiduciaries and for de- 
posit “for any purpose for which the de- 
posit of bonds or obligations of the State 
is now or may hereafter be authorized by 


determination by the General Assembly. 
Whether the purchase of these bonds is 
wise or unwise is for determination by the 
investor. State Educ. Assistance Authority 
v. Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970). 


law,” as set forth in this section, is for 


§ 116-209.11. Additional pledge. — Notwithstanding any other provision 
to the contrary herein, the Authority is hereby authorized to pledge as security 
for any bonds issued hereunder any contract between the Authority and the United 
States of America under which the United States agrees to make funds available 
to the Authority for any of the purposes of this act, to msure or guarantee the 
payment of interest or principal on student loans, or otherwise to aid in promoting 
or facilitating student loans. (1967, c. 1177.) 


§ 116-209.12. Credit of State not pledged.—Bonds issued under the 
provisions of this act shal] not be deemed to constitute a debt, liability or obligation 
of the State or of any political subdivision thereof or a pledge of the faith and 
credit of the State or of any such political subdivision, but shall be payable solely 
from the revenues and other funds provided therefor. Each bond issued under this 
act shall contain on the face thereof a statement to the effect that the Authority shall 
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not be obligated to pay the same nor the interest thereon except from the revenues, 
proceeds and other funds pledged therefor and that neither the faith and credit nor 
the taxing power of the State or of any political subdivision thereof is pledged to 
the payment of the principal of or the interest on such bonds. Expenses incurred 
by the Authority in carrving out the provisions of this act may be made payable 
from funds provided pursuant to this act and no liability or obligation shall be 
incurred by the Authority hereunder beyond the extent to which moneys shall have 
been so provided. (1967, c. 1177.) 

Taxpayer Has No Standing to Seek In- Quoted in State Educ. Assistance Au- 
junction Restraining Acts of Authority— thority v. Bank of Statesville, 276 N.C. 


See same catchline in note under § 116- 576, 174 S.E.2d 551 (1970). 
209. 


§ 116-209.13. Tax exemption. — The exercise of the powers granted by 
this act in all respects will be for the benefit of the people of the State, for their wel! 
being and prosperity and for the improvement of their social and economic con- 
ditions, and the Authority shall not be required to pay any taxes on any property 
owned by the Authority under the provisions of this act or upon the income there- 
from, and the bonds issued under the provisions of this act, their transfer and the 
income therefrom (including any profit made on the sale thereof), shall at all times 
be free from taxation by the State or any local unit or political subdivision or other 
instrumentality of the State, excepting inheritance or gift taxes. (1967, c. 1177.) 

Constitutionality—See State Educ. As- Cited in Stanley v. Department of 
sistance Authority v. Bank of Statesville, Conservation & Dev., 284 N.C. 15, 199 S.E.2d 
276 N.C. 576, 174 S.E.2d 551 (1970). 641 (1973). 


§ 116-209.14. Annual reports.—The Authority shall, promptly following 
the close of each fiscal year, submit an annual report of its activities for the pre- 
ceding year to the Governor and the General Assembly. Each such report shall set 
forth a complete operating and financial statement covering the operations of the 
Authority during such year. The Authority shall cause an audit of its books and 
accounts to be made at least once in each year by the State Auditor or by certified 
public accountants. (1967, c. 1177.) 


§ 116-209.15. Merger of trust fund.—The Authority may merge into the 
Loan Fund the trust fund established pursuant to § 116-209 hereof and may trans- 
fer from such trust fund to the credit of the Loan Fund all money, investments and 
other assets and resources credited to such trust fund, for application and use in 
accordance with the provisions of this act pertaining to the Loan Fund, including 
the power to pay expenses of the Authority from the Loan Fund to the extent that 
other funds are not available therefor. (1967, c. 1177.) 

Applied in Nicholson v. State Educ. As- 
sistance Authority, 275 N.C. 439, 168 
S.E.2d 401 (1969). 


§ 116-209.16. Other powers; criteria.—The Authority, in addition to all 
the powers more specifically vested hereunder, shall have all other powers nec- 
essary or convenient to carry out and effectuate the purposes and provisions of 
this Article, including the power to receive, administer and comply with the con- 
ditions and requirements respecting any gift, grant or donation of any property 
or money, any insurance or guarantee of any student loan or student obligations, 
any loans, advances, contributions, interest subsidies or any other assistance from 
any federal or State agency or other entity; to pledge or assign any money, 
charges, fees or other revenues and any proceeds derived by the Authority from 
any student loans, obligations, sales of property, insurance or other sources; to 
borrow money and to issue in evidence thereof revenue bonds of the Authority 
for the purposes of this Article and to issue revenue refunding bonds; to con- 
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duct studies and surveys respecting the needs for financial assistance of residents 
of the State respecting education beyond the high school level. 


In carrying out the powers vested and the responsibilities imposed under this 
Article, the Authority shall be guided by and shall observe the following criteria 
and requirements, the determination of the Authority as to compliance with such 
criteria and requirements being final and conclusive: 


(1) Any student loan, grant or other assistance provided by the Authority to 
any student shall be necessary to enable the student to pursue his 
education above the high school level ; and 


(2) No student loan, grant or other financial assistance shall be provided to 
any student by the Authority except in conformity with the provisions 
of this Article and to carry out the purposes hereof. 


The Authority shall by rules and regulations prescribe other conditions, cri- 
teria and requirements that it shall deem necessary or desirable for providing fi- 
nancial assistance to students under this Article upon a fair and equitable basis, 
giving due regard to the needs and qualifications of the students and to the pur- 
poses of this Article. (1971, c. 392, s. 11.) 

Editor’s Note.—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


§ 116-209.17. Establishment of student assistance program. — The 
Authority is authorized, in addition to all other powers and duties vested or im- 
posed under this Article, to establish and administer a statewide student assistance 
program for the purpose of removing, insofar as may be possible, the financial 
barriers to education beyond the high school level for needy North Carolina un- 
dergraduate students at public or private institutions in this State. This objec- 
tive shall be accomplished through a comprehensive program under which the 
financial ability of each student and of his family, under standards prescribed by 
the Authority, is measured against the reasonable costs, as determined by the 
Authority, of the educational program which the student proposes to pursue. 
Needs of students for financial assistance shall, to the extent of the availability of 
funds from federal, State, institutional or other sources, be met through work- 
study programs, loans, grants and out-of-term employment, or a combination of 
these forms of assistance. No student shall be eligible to receive benefits under 
this student assistance program for a total of more than 45 months of full-time, 
post-high school level education. (1971, c. 392, s. 11.) 

Editor’s Note.—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


§ 116-209.18. Powers of Authority to administer student assistance 
program.—lIn order to accomplish the purposes of this Article the Authority is 
authorized : 


(1) To receive from the general fund or other sources such sums as the Gen- 
eral Assembly may authorize from time to time for such purposes, 
and to receive from any other donor, public or private, such sums as 
may be made available, and to cause such sums to be disbursed for the 
purposes for which they have been provided ; 

(2) To establish such criteria as the Authority shall deem necessary or de- 
sirable for determining the need of students for grants under this Ar- 
ticle, as opposed to other forms of financial assistance, and for decid- 
ing who shall receive grants ; 

(3) To prescribe the form and to regulate the submission of applications for 
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assistance and to prescribe the procedures for considering and approv- 
ing such applications ; 

(4) To provide for the making of, and to make, grants under this Article 
under such terms and conditions as the Authority shall deem advisable ; 

(5) To encourage educational institutions to increase the resources available 
for financial assistance; to prescribe such formulas for institutional 
maintenance of effort as the Authority may determine to be consistent 
with the purposes of this Article; 

(6) To provide by contract for the administration of all or any portion of 
the student assistance program by nonprofit organizations or corpora- 
tions, pursuant to regulations and criteria established by the Authority ; 

(7) To serve, on designation by the Governor, or as may otherwise be pro- 
vided by federal law, as the State agency to administer such statewide 
programs of student assistance as shall be established from time to 
time under federal law ; and 

(8) To have all other powers and authority necessary to carry out the pur- 
poses of the student assistance program, including, without limitation, 
all the powers given to the Authority by G.S. 116-204 and by other 
provisions of the General Statutes. (1971, c. 392, s. 11.) 

Editor’s Note.—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


§ 116-209.19. Grants to students.—The Authority is authorized to make 
grants to students enrolled or to be enrolled in eligible institutions in North Caro- 
lina out of such money as from time to time may be appropriated by the State or 
as may otherwise be available to the Authority for such grants. The Authority, 
subject to the provisions of this Article and any applicable appropriation act, 
shall adopt rules, regulations and procedures for determining the needs of the 
respective students for grants and for the purpose of making such grants. The 
amount of any grant made by the Authority to any student, whether enrolled or to 
be enrolled in any private institution or any tax-supported public institution, shall 
be determined by the Authority upon the basis of substantially similar standards 
and guides that shall be set forth in the Authority’s rules, regulations and pro- 
cedures; provided, however, that grants made in any fiscal year to students en- 
rolled or to be enrolled in private institutions may be increased to compensate, in 
whole or in part, for the average annual State appropriated tuition subsidy for such 
fiscal year, determined as provided herein. The average annual State appropriated 
subsidy for each fiscal year shall be determined by the Advisory Budget Commis- 
sion, after consultation with the State Budget Officer, Board of Governors of the 
University of North Carolina and the Authority, for each of the two categories 
of tax-supported institutions, being (1) institutions, presently 16, that provide 
education of the collegiate grade and grant baccalaureate degrees and (ii) institu- 
tions, such as community colleges and technical institutes created and existing 
under Chapter 115A of the General Statutes. The average annual State appro- 
priated subsidy for each of such two categories of institutions shall mean the 
amount of the total appropriations of the State for the respective fiscal years under 
the current operations budgets, pursuant to the Executive Budget Act reasonably 
allocable to undergraduate students enrolled in such institutions exclusive of the 
Division of Health Affairs of the University of North Carolina and the North 
Carolina School of the Arts for all institutions in such category, all as shall be 
determined by the Advisory Budget Commission after consultation as above pro- 
vided, divided by the budgeted number of North Carolina undergraduate students 
to be enrolled in such fiscal year. 

The Authority in determining the needs of students for grants, may give con- 
sideration to, among other factors, the amount of other financial assistance that 
may be available to such students such as nonrepayable awards under the educa- 
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tional opportunity grant program and Health Professions Education Assistance 
Act. (1971, c. 392, s. 11; c. 1244, s. 14.) 

Editor’s Note.—Section 12, c. 392, Ses- 1972, substituted “Board of Governors of 
sion Laws 1971, makes the act effective the University of North Carolina’ for 
July 1, 1971. “Board of Higher Education” in the fourth 

The 1971 amendment, effective July 1, sentence. 


§ 116-209.20. Public purpose.—No expenditure of funds under this Ar- 
ticle shall be made for any purpose other than a public purpose. (1971, c. 392, s. 
115) 

Editor’s Note.—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


§ 116-209.21. Cooperation of the Board of Governors of the Uni- 
versity of North Carolina.—The Board of Governors of the University of 
North Carolina shall provide the secretariat for the Authority. The Executive 
Director of the Authority, who shall be its principal executive officer, shall be 
elected by the Board of Directors of the Authority on nomination of the President 
of the University of North Carolina. (1971, c. 392, s. 11; c. 1244, s. 14.) 

Editor’s Note.—Section 12, c. 392, Ses- the University of North Carolina” for 
sion Laws 1971, makes the act effective ‘Board of Higher Education” and “Presi- 
July 1, 1971. dent of the University of North Carolina”’ 

The 1971 amendment, effective July 1, for “Director of the Board of Higher Edu- 
1972, substituted “Board of Governors of cation.” 


§ 116-209.22. Constitutional construction.—The provisions of this Ar- 
ticle are severable, and if any of its provisions shall be held unconstitutional by 
any court of competent jurisdiction, the decision of such court shall not affect 
or impair any of the remaining provisions. (1971, c. 392, s. 11.) 

Editor’s Note.—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


§ 116-209.23. Inconsistent laws inapplicable.—Insofar as the provi- 
sions of this Article are inconsistent with the provisions of any general or special 
laws, or parts thereof, the provisions of this Article shall be controlling, except 
that no provision of the 1971 amendments to this Article shall apply to scholar- 
ships for children of war veterans as set forth in Article 4 of Chapter 165, as 
amended. (1971, c. 392, s. 11.) 

Editor’s Note—Section 12, c. 392, Ses- 
sion Laws 1971, makes the act effective 
July 1, 1971. 


ARTICLE 25. 
Disruption on Campuses of State-Owned Institutions of Higher Edtucation. 


§ 116-212. Campus of state-supported institution of higher educa- 
tion subject to curfew.—The chancellor or president of any state-supported in- 
stitution of higher learning may designate periods of time during which the camp- 
uses of such institutions and designated buildings and facilities connected therewith 
are off-limits and subject to a curfew as to all persons who are not faculty mem- 
bers, staff personnel, currently enrolled students of that institution, local law-en- 
forcement officers, members of the national guard on active duty, members of the 
General Assembly, the Governor of North Carolina and/or his designated agents, 
persons authorized by the chief administrative officer of the institution or his 
designated agent, and any person who satisfactorily identifies himself as a reporter 
for any newspaper, magazine, radio or television station. Any person not herein 
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authorized who comes onto or remains on said campus in violation of this section 


shall be punished as set out in § 116-213. (1969, c. 860, s. 1.) 


§ 116-213. Violation of curfew a misdemeanor; punishment.—(a) 
Any person who during such period of curfew utilizes sound-amplifying equip- 
ment of any kind or nature upon the premises subject to such curfew in an educa- 
tional, administrative building, or in any facility owned or controlled by the State 
or a State institution of higher learning, or upon the campus or grounds of any 
such institution, without the permission of the administrative head of the institu- 
tion or his designated agent, shall be guilty of a misdemeanor and punished as 
hereinafter set forth. For the purposes of this section the term “sound-amplifying 
equipment” shall mean any device, machine, or mechanical contrivance which is 
capable of amplifying sound and capable of delivering an electrical input of one or 
more watts to the loudspeaker, but this section shall not include radios and tele- 
visions. 

(b) Any person convicted of violating any provision of § 116-212 or 116-213, or 
who shall enter a plea of guilty to such violation or a plea of nolo contendere, shall 
be fined not exceeding five hundred dollars ($500.00) or imprisoned not exceeding 
six months, or both such fine and imprisonment, in the discretion of the court. 


(1969, c. 860, ss. 2, 3.) 
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§ 116A-1 


Chapter 116A. 
Escheats and Abandoned Property. 


§ 116A-1 

Sec. 

116A-1. Escheats to Escheat Fund. 

116A-2. Unclaimed real and_ personal 
property escheats to the Es- 
cheat Fund. 

116A-3. Unclaimed personalty on settle- 
ments of decedents’ estates to 
the Escheat Fund. 

116A-4. Other unclaimed personalty. 


116A-4.1. Uncashed money orders and 


travelers checks. 


116A-5. Unclaimed funds held or owing 
by life insurance campanies. 
116A-6. Certain unclaimed bank deposits 


to Escheat Fund. 


Editor’s Note. — Session Laws 1971, c. 
1135,"ss oo and co srerecuve july 1, 1971, 
enacted §§ 116A-1 to 116A-6, 116A-7, and 
116A-8 to 116A-10 of this Chapter. Sections 
116A-1 to 116A-6 and 116A-7 incorporated, 
in revised form, the provisions of former 


Sec. 

116A-6.1. Certain unclaimed Postal Sav- 
ings System accounts to Es- 
cheat Fund. 

116A-7. Other escheats. 

116A-7.1. Reports required. 

116A-7.2. Penalty for failure’ to 
reports. 

116A-8. Escheat Fund. 

116A-9. Distribution of income of Fund. 

116A-10. Terms of loans. 

116A-11. Statute of limitations. 


make 


Session Laws 1971, c. 1135, s. 4, provides: 
“G.S. 55-130, G.S. 53-20 (1) and (p) and all 
other statutes referring to the ‘University 
of North Carolina’ in connection with es- 
cheats is hereby amended by changing 
‘University of North Carolina’ to ‘State 


¥ 3S 


§§ 116-20 to 116-25. Treasurer’. 


§ 116A-1. Escheats to Escheat Fund.—All real estate which has hereto- 
fore accrued to the State, or shall hereafter accrue from escheats, shall be vested in 
the Escheat Fund. Title to any such real property which has escheated to the Es- 
cheat Fund shall be conveyed by deed in the manner now provided by G.S. 146-74 
through G.S. 146-78, except as is otherwise provided herein: Provided, that in 
any action in the superior court of North Carolina wherein the State Treasurer is a 
party, and wherein said court enters a judgment of escheat for any real property, 
then, upon petition of the State Treasurer in said action, said court shall have the 
authority to appoint the State Treasurer or his designated agent as a commissioner 
for the purpose of selling said real property at a public sale, for cash, at the court- 
house door in the county in which the property is located, after properly advertising 
the sale according to law. The said Commissioner, when appointed by the court, 
shall have the right to convey a valid title to the purchaser of the property at 
public sale. The funds derived from the sale of any such escheated real property by 
the commissioner so appointed shall thereafter be paid by him into the Escheat 
Fund. (Constearty9, 57° 1789).c) S06 4coer peewee Coral | tem) le odemc. 
2626 ; Rev., s. 4282; C. S., s. 5784; 1947, c. 494; 1961, c. 257; 1971, c. 1135, s. 2.) 

Editor’s Note. — This section was Extended by Statute—See Board of Educ. 
formerly § 116-20. It was revised and  v. Johnston, 224 N.C. 86, 29 S.E.2d 126 


transferred to its present position by Ses- 
sion Laws 1971, c. 1135, s. 2, effective July 
i a Hy a 

For a brief discussion of the 1947 amend- 
ment to this section and other provisions 
relating to escheats, see 25 N.C.L. Rev. 421. 

For comment on escheat of intangible 
property, see 2 Wake Forest Intra. L. Rev. 
100 (1966). 

Right Conferred by Constitution and 


602 


(1944). 

When Real Property Escheats. — Real 
property escheats only when the owner dies 
intestate or dies testate without disposing 
of the same by will and without leaving 
surviving any heir, kindred or spouse to 
inherit under the laws of this State. In re 
Estate of Nixon, 2 N.C. App. 422, 163 
S.E.2d 274 (1968). 

Land held by incorporated town held to 
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escheat upon repeal of town charter under Carolina v. High Point, 203 N.C. 558, 166 
the facts of the case. University of North S.E. 511 (1932). 


§ 116A-2. Unclaimed real and personal property escheats to the 
Escheat Fund.—Whenever the owner of any real or personal property situated or 
located within this State dies intestate, or dies testate but did not dispose of all 
real or personal property by will, without leaving surviving any heirs, kindred or 
spouse to inherit said property under the laws of this State, such real and personal 
property shall escheat. The State Treasurer shall have the right to institute a civil 
action in the superior court of any county in which such real or personal property 
is situated, against any administrator, executor, and unknown heirs or unknown 
claimants as party defendants, which unknown heirs or unknown claimants may be 
served with summons and notice of such action by publication as is now provided by 
the laws of this State. The superior court in which such civil action is instituted 
shall have the authority to enter a judgment therein declaring the real and personal 
property unclaimed as having escheated, and the real property may be sold accord- 
ing to the provisions of G.S. 116A-1. A default final judgment may be entered by 
the clerk of the superior court in such cases when no answer is filed by the ad- 
ministrator, executor, unknown heirs or unknown claimants to the complaint, or if 
any answer is filed the allegations of the complaint are either admitted or not 
denied by such party defendants, and no claim is made in the answer to the prop- 
erty left by said deceased person. The funds derived from such sale shall be paid 
into the Escheat Fund where said funds, together with all other escheated funds, 
shall be held without liability for profit, or interest subject to any just claims 
therefore (199/70) 10d esl 1 OA lec, 1135."5.72.) 

Editor’s Note. — This section was. sion Laws 1971, c. 1135, s. 2, effective July 
formerly § 116-21. It was revised and 1, 1971. 
transferred to its present position by Ses- 


116A-3. Unclaimed personalty on settlements of decedents’ estates 
to the Escheat Fund.—All sums of money or other personal estate of whatever 
kind which shall remain in the hands of any administrator, executor, administrator 
c.t.a., or personal representative when the administration of an estate of a person 
dying intestate, or partially intestate, without leaving any known heirs or spouse 
to inherit same, is ready to be closed, unrecovered or unclaimed by suit, by creditors, 
next of kin, or others entitled thereto, shall, prior to the closing of the administra- 
tion of the estate, be paid, or delivered, by such administrator or executor to the 
State Treasurer as an escheat and shall be included in the disbursements in the final 
account of such estate. In such cases as above described, the State Treasurer is 
authorized to demand, sue for, recover, and collect such unclaimed moneys or other 
personal estate of whatever kind from any administrator, or executor after the 
estate is ready to be closed, or from the clerk of the superior court if the unclaimed 
assets have been paid over to him, and the State Treasurer shall hold the same 
without liability for profit or interest, subject to any just claims therefor. The 
provisions of this section and G.S. 116A-2 shall apply to the estate of a person 
missing for seven years and the State Treasurer may bring an action to have an 
administrator appointed in such case. (1957, c. 1105, ss. 2, 214; 1971, c. 1135, s. 2.) 
Editor’s Note. — This section combines combined and transferred to their present 
former §§ 116-22 and 116-22.1. The provi- position by Session Laws 1971, c. 1135, s. 
sions of the former sections were revised, 2, effective July 1, 1971. 


§ 116A-4. Other unclaimed personalty.—Personal property of every kind, 
except as is otherwise provided by this Chapter, including dividends of corpora- 
tions, or of joint-stock companies or associations, including savings and loan 
associations, choses in action, and sums of money in the hands of any person in- 
cluding clerks of federal courts, firm or corporation which shall not be recovered 
or claimed by the parties entitled thereto for three years after the same shall become 
due and payable, shall be deemed derelict property, and shail be paid or delivered 
to the Escheat Fund and held without liability for profit or interest until a just 
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claim therefor shall be preferred by the 


GENERAL STATUTES OF NORTH CAROLINA 
parties entitled thereto. (Code, ss. 2628, 


§ 116A-5 


2629 ; Rev., s. 4284; C. S., s. 5786; 1947, c. 614, s. 2; 1957, c. 1049; 1971, c. 1113; 


Gobo yeSace) 

Cross Reference. — See note under § 
116A-1. 

Editor's Note. — This section was 


formerly § 116-23. It was revised and 
transferred to its present position by Ses- 
sion Laws 1971, c. 1135, s. 2, effective July 
1, 1971. 


July 1, 1971, inserted “including clerks of 
federal courts” near the middle of the sec- 
tion. 

All Unclaimed Property Held by the 
Various Types of Hospitals Escheat Pur- 
suant to This Statute—See opinion of At- 
torney General to Mr. Edward E. Hollo- 


Session Laws 1971, c. effective well, 42 N.C.A.G. 14 (1972). 


§ 115A-4.1. Uncashed money orders and travelers checks.—(a) Any 
funds held or owing by any organization for the payment of any money order or 
travelers check on which such organization is directly liable shall be deemed 
abandoned property and shall be paid to the Escheat Fund: 


(1) When the instrument in the case of a money order has been outstanding 
seven years from the date of its issuance or in the case of a travelers 
check when it has been outstanding 15 years from the date of its 
issuance, and 

(2) When the last known address of the apparent owner of the instrument is 
in this State. 


Where the records of the holder of the funds do not show a last known address 
of the apparent owner of a money order or travelers check, it is presumed that the 
last known address of the person entitled to the funds is in the state in which the 
money order or travelers check was issued. Any money order or travelers check 
held by any person, firm or corporation which remains unclaimed shall be deemed 
abandoned and paid to the Escheat Fund after three years. 

(b) On or before the Ist day of June of each year, every organization shall pay 
to the State Treasurer all funds deemed abandoned pursuant to this section as of 
December 31 of the previous year. Such payment shall be accompanied by a state- 
ment setting forth such information as the State Treasurer may require. 

(c) Any holder who has paid to the Escheat Fund moneys deemed abandoned 
property pursuant to the provisions of this section may make payment to any per- 
son appearing to such holder to be entitled thereto, and upon proof of such payment, 
the State Treasurer shall forthwith reimburse such holder to the extent of the 
full amount, without interest, paid into the Escheat Fund with respect to the 
instruments involved. If a holder declines or is unable to make payment to any 
person claiming ownership of funds paid to the Escheat Fund, the person claiming 
ownership may submit his claim to the State Treasurer who shall pay such claimant 
forthwith upon submission of adequate proof of ownership. (1971, c. 1135, s. 2.) 


§ 116A-5. Unclaimed funds held or owing by life insurance com- 
panies.—(a) Definitions——The term “unclaimed funds” as used in_this section 
shall mean and include all moneys held and owing by any life insurance company 
doing business in this State which shall have remained unclaimed and unpaid for 
five years or more after such moneys became due and payable under any life or 
endowment insurance policy, or moneys payable under annuity contracts or all 
dividends payable to holders of policies. A life insurance policy not matured by 
the prior death of the insured shall be deemed to be matured and the proceeds 
thereof shall be deemed to be “due and payable” within the meaning of this sec- 
tion when the insured shall have attained the limiting age under the mortality 
table on which the reserve is based. Moneys shall be deemed to be “due and 
payable” within the meaning of this section although the policy shall not have 
been surrendered nor proofs of death submitted as required and although the 
claim as to the payee is barred by a statute of limitations. 


(b) Scope.—This section shall apply to all unclaimed funds, as herein defined, 
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held and owing by any life insurance company doing business in this State where 
the last known address, according to the records of such company, of the person 
entitled to such funds is within this State, provided that if a person vther than 
the insured be entitled to such funds and no address of such person be known to 
such company or if it be not definite and certain from the records of such company 
what person is entitled to such funds, then in either event it shall be presumed 
for the purposes of this section that the last known address of the person entitled 
to such funds is the same as the last known address of the insured according to 
the records of such company. 


(c) Reports——Every such life insurance company shall on or before the first 
day of May of each year make a report in writing to the Commissioner of In- 
surance of all unclaimed funds, as hereinbefore defined, held or owing by it on 
the thirty-first day of December next preceding. Such report shall be signed and 
sworn to by an officer of such company and shall set forth: 


(1) In alphabetical order the full name of the insured, his last known address 
according to the company’s records, and the policy number ; 

(Z) The amount appearing from the company’s records to be due on such 
policy ; 

(3) The date such unclaimed funds became payable; 

(4) The name and last known address of each beneficiary or other person 
who, according to the company’s records, may have an interest in such 
unclaimed funds; and 

(5) Such other identifying information as the Commissioner of Insurance 
may require. 

(d) Notice; Publication—On or before the first day of September following the 
making of such reports under this section, the Commissioner of Insurance shall 
cause to be published notices entitled : “Notice of Certain Unclaimed Funds Held or 
Owing by Life Insurance Companies.” Each such notice shall be published once 
a week for two successive weeks in a newspaper published in the county of this 
State in which is located such last known address of each such insured, or other 
person who, according to the company’s records may have an interest in such 
unclaimed fund, or by posting such notice at the courthouse door of said county. 

The notice shall set forth in alphabetical order the rames contained in such 
reports of each insured whose last known address is within the county of publica- 
tion together with: 


(1) The amount reported due and the date it became payable, 

(2) The name and last known address of each beneficiary or other person who, 
according to the company’s records, may have an interest in such un- 
claimed funds, and 

(3) The name and address of the company. 


The notice shall also state that such unclaimed funds will be paid by the company 
to persons establishing to its satisfaction before the following December 1st their 
right to receive the same, and that not later than December Ist such unclaimed 
funds still remaining will be paid to the Escheat Fund which shall thereafter be 
liable for the payment thereof. 

It shall be not obligatory upon the Commissioner of Insurance to publish any item 
of less than fifty dollars ($50.00) in such notice, unless the Commissioner of 
Insurance deems such publication to be in the public interest. The expenses of 
publication shall be charged against the Escheat Fund. 

(e) Payment to the Escheat Fund.—All unclaimed funds contained in the report 
required to be filed under this section, excepting those which have ceased to be 
unclaimed funds since the date of such report, shall be paid over to the Escheat 
Fund on or before the following December Ist. 

The Commissioner of Insurance shall have the power, for cause shown, to extend 
for a period of not more than one year the time within which a life insurance 
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company shall file any report and in such event the time for publication and 
payment required by this section shall be extended for a like period. 

(f{) Custody of Unclaimed Funds; Insurers Exonerated—Upon the payment 
of such unclaimed funds to the Escheat Fund, the State shall assume, for the 
benefit of those entitled to receive the same and for the safety of the money so paid, 
the custody of such unclaimed funds, and the life insurance company making such 
payment shall immediately and thereafter be relieved of and held harmless by the 
State from any and all liability for any claim or claims which exist at such time 
with reference to such unclaimed funds or which thereafter may be made or may 
come into existence on account of or in respect to any such unclaimed funds. 

(g) Reimbursement for Claims Paid by Insurers.—Any life insurance company 
which has paid to the Escheat Fund moneys deemed unclaimed funds pursuant to 
the provisions of this section may make payment to any person appearing to such 
company to be entitled thereto, and upon proof of such payment the State of 
North Carolina shall forthwith reimburse such company to the extent of the full 
amount, without interest, paid the Escheat Fund for the account of such claimant. 

(h) Determination and Review of Claims.—Any person entitled to unclaimed 
funds paid to the Escheat Fund may file a claim at any time with the Commis- 
sioner of Insurance. The Commissioner of Insurance shall possess full and complete 
authority to accept or reject any such claim. If he rejects such claim or fails to act 
thereon within 90 days after the receipt of such claim, the claimant may make 
application to the Superior Court of Wake County, upon not less than 30 days’ 
notice to the Commissioner of Insurance and the State Treasurer for an order to 
show cause why he should not accept and order paid such claim. 

(1) Payment of Allowed Claims.—Any claim which is accepted by the Commis- 
sioner of Insurance or ordered to be paid by a court of competent jurisdiction shall 
be paid by the Escheat Fund. 

(j) Records Required—tThe State Treasurer shall keep a public record of each 
payment of unclaimed funds received from any life insurance company. Such record 
shall show in alphabetical order the name and last known address of each insured, 
and of each beneficiary or other person who, according to the company’s records, 
may have an interest in such unclaimed funds, and with respect to each policy, its 
number, the name of the company, and the amount due. (1949, c. 682; 1957, c. 
LOS0 OG i c2493. 419718 crt l35ise 2%) 

Editor’s Note.—This section was for- Laws 1971, c. 1135, s. 2, effective July 1, 
merly § 116-23.1. It was revised and trans- 1971. 
ferred to its present position by Session 


§ 116A-6. Certain unclaimed bank deposits to Escheat Fund.—All 
bank deposits in connection with which no debits or credits have been entered 
within a period of five years, and where the bank is unable to locate the depositor 
or owner of such deposit, shall be deemed derelict property and shall be paid to the 
Escheat Fund and held, without liability for profit or interest, until a just claim 
therefor shall be preferred by the parties entitled thereto. The receipt of the Escheat 
Fund of any deposit hereunder shall be and constitute a release of the bank de- 
livering over any deposit coming within the provisions of this section from any 
liability therefor to the depositor or any other person. Upon receipt of such funds, 
the State Treasurer shall cause to be posted and kept posted for 30 days at the 
courthouse door of the county in which such bank is located, a notice giving the 
names of the persons in whose name or names such deposits were made in said 
bank, the amount thereof, and the last known address of such person, and the bank 
paying over said funds to the Escheat Fund shall furnish such information to be 
used in giving said notice. If any person at any time thereafter shall appear and 
show that he is the identical person to whom such funds are due, the State 
Treasurer shall pay the same in full to such person, but without any liability for 
interest or profits thereon. Debits of service charges and debits of intangible taxes 
made by banks shall not be considered debits within the meaning of this section. 
A bank shall be deemed to be unable to locate a depositor or owner when the present 
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address of the depositor or owner is unknown to the bank, and the United States 
mail addressed to the depositor or owner at the last known address, with a return 
address of the sending bank on the envelope, is returned undelivered to the bank 
mailing the same. (1937, c. 400; 1939, c. 29; 1947, c. 614, s. 3; 1949, c. 1069; 
L971 Sal 15), so.) 


Cross References.—See note to § 116A-1. 
As to escheat of dividends on unclaimed 
deposits in insolvent banks, see § 53-20, 
subsection (1). 


Laws 1971, c. 1135, s. 2, effective July 1, 
1971. 

See 15 N.C.L. Rev. 350. For comment on 
the 1949 amendment, see 27 N.C.L. Rev. 


Editor’s Note—This section was for- 
merly § 116-24. It was revised and trans- 
ferred to its present position by Session 


427. For comment on escheat of intangible 
property, see 2 Wake Forest Intra. L. 
Rev. 100 (1966). 


§ 116A-6.1. Certain unclaimed Postal Savings System accounts to 
Escheat Fund.—(a) Declaration of Escheat—All Postal Savings System ac- 
counts created by the deposits of persons whose last known addresses are in this 
State which have not been claimed by the persons entitled thereto before May 1, 
1971, are presumed to have [been] abandoned by their owners and are declared to 
escheat and become the property of this State. 

(b) Obtaining Information on Accounts. — The State Treasurer shall request 
from the Bureau of Accounts of the United States Treasury Department records 
providing the following information: The names of depositors at the Post Offices 
of this State whose accounts are unclaimed, their last addresses as shown by the 
records of the Post Office Department, and the balance in each account. He shall 
agree to return to the Bureau of Accounts promptly all account cards showing 
last addresses in another state. 

(c) Proceeding to Adjudicate Escheat.—The State Treasurer may bring pro- 
ceedings in the Superior Court of Wake County to escheat unclaimed Postal Sav- 
ings System accounts held by the United States Treasury Department. A single 
proceeding may be used to escheat as many accounts as may be available for 
escheat at one time. 

(d) Notice——The State Treasurer shall notify depositors whose accounts are 
to be escheated as follows: 


(1) A letter advising that a Postal Savings System account in the name of 
the addressee is about to be escheated and setting forth the procedure 
by which a deposit may be claimed shall be mailed by first class mail 
to the named depositor at the last address shown on the account records 
for each account to be escheated having an unpaid principal balance 
of more than twenty-five dollars ($25.00). 

(2) A general notice of intention to escheat Postal Savings System accounts 
shall be published once in each of three successive weeks in one or 
more newspapers which combine to provide general circulation through- 
out this State. 

(3) A special notice of intention to escheat the unclaimed Postal Savings 
System accounts originally deposited in each Post Office must be pub- 
lished once in each of three successive weeks in a newspaper published 
in the county in which the Post Office is located or, if there is none, 
in a newspaper having general circulation in the county. This notice 
must list the names of the owners of each unclaimed account to be 
escheated having a principal balance of three dollars ($3.00) or more. 


(e) Collection and Deposit of Funds.—The Treasurer shall present a copy of 
each final judgment of escheat to the United States Treasury Department for pay- 
ment of the principal due and the interest computed under regulations of the 
United States Treasury Department. The payment received shall be deposited in 
the Escheat Fund. 

(f) Indemnification of the United States—This State shall indemnify the United 
States for any losses suffered as a result of the escheat of unclaimed Postal Sav- 
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ings System accounts. The burden of the indemnification falls upon the Fund into 
which the proceeds of the escheated accounts have been paid. (1971, c. 1184, 
ss. 1-6.) 


§ 116A-7. Other escheats.—(a) Unpaid and unclaimed salary, wages or 
other compensation due to any person or persons from any person, firm, or corpora- 
tion within the State are hereby declared to be escheats coming within the laws of 
this State, and the same shall be paid to the Escheat Fund immediately upon the 
expiration of two years from the end of the calendar year in which the same be- 
comes due, provided, that this paragraph shall not apply to any person, firm or 
corporation employing less than 25 persons. 


(b) Rebates and returns of overcharges and unclaimed meter deposits due by 
utility companies, which have not been paid to or claimed by the persons to whom 
they are due within a period of two years from the time they are due or from the 
time any refund was ordered by any court or by the Utilities Commission, shall be 
paid to the Escheat Fund. 

(c) All moneys in the hands of clerks of the superior court, the State Treasurer, 
or any other officer or agency of the State or county, or any other depository what- 
soever, as proceeds of the limitations of State banks by receivers appointed in the 
superior court prior to the Liquidation Act of 1927, shall be immediately turned 
over into the custody of the Escheat Fund: Provided, however, that nothing in this 
section shall be construed to require the said clerk or other officer to turn over funds 
of minors or other incompetents in his possession, but the custody and control of 
the same shall be under existing law with reference thereto. 


(d) All moneys in the hands of the Treasurer of the State, represented by State 
warrants in favor of any person, firm, or corporation, whatsoever, which have been 
unclaimed for a period of five years, shall be turned over to the Escheat Fund. 


(e) Unpaid and unclaimed dividends or other distributions due to any person or 
persons from any association organized under Subchapter IV or Subchapter V of 
Chapter 54 of the General Statutes are hereby declared to be escheats coming within 
the laws of this State, and the same shall be paid to the Escheat Fund immediately 
upon the expiration of three years from the time the same became due. Provided 
that this section shall not apply to the Agricultural Fund now on hand known as 
the State Warehouse Fund. 

(f) Any funds derived from the liquidation of any national bank organized and 
operated in this State, which has heretofore or which shall hereafter become in- 
solvent, when such insolvent bank has been fully liquidated by a receiver appointed 
by the Comptroller of the Currency as provided by Title 12 of United States Code 
Annotated, sections 191 and 192, or any other federal law, or has been liquidated by 
any agent appointed as provided by Title 12 of United States Code Annotated, 
section 197, which shall remain under the control of the Comptroller of the 
Currency and deposited with the Treasurer of the United States, or deposited else- 
where, as authorized by law, which shall be due any depositor or stockholder of 
this State, which for a period of 10 years after becoming due such depositor or 
stockholder or available for distribution to any stockholder in the liquidation of 
such insolvent bank, has not been paid over to such depositor or stockholder, or the 
legal representative of such depositor or stockholder, due to inability to locate and 
deliver the same to the person entitled thereto, shall be deemed derelict property 
and shall be paid over to the Escheat Fund by the Comptroller of the Currency, or 
by such agent as may have the funds in charge, to be held in protective custody 
by the Escheat Fund until a just claim shall be made for same by the owner 
thereof. Upon payment of such funds to the Escheat Fund, the Comptroller of the 
Currency, or any agent having such funds in charge, shall be relieved of all further 
liability therefor. 

Upon receipt of such funds the State Treasurer shall cause to be posted, and keep 
posted for 30 days, at the courthouse door of the county in which such insolvent 
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national bank did business, a notice giving the names of the persons to whom such 
amounts so paid over were due, the amount thereof and the last known address of 
such person, and the source from which such funds were received: Provided, the 
Comptroller of the Currency or liquidating agent of such insolvent national bank 
shall furnish such information to the State Treasurer when such funds are so paid 
over to it. If any person at any time thereafter shall appear and show that he is the 
identical person to whom any part of such fund, is due, the State Treasurer shall 
pay such part in full to such person, but without any liability for interest or profits 
thereon. (1939,c*2Z: 1947, c.'614,.s 1: c. 621, 8.2% '19535'c21202siss} 1) 2% ch 1Z05> 
LSA dU eros Liod vse) 


Editor’s Note.—This section was for- 
merly § 116-25. It was revised and trans- 
ferred to its present position by Session 
Laws 1971, c. 1135, s. 2, effective July 1, 


Under the Facts Stated in the Opinion, 
This Statute Is Applicable to a One-Prod- 
uct Cooperative Marketing Association.— 
See opinion of Attorney General to Hon- 


1971. 

For comment on escheat of intangible 
property, see 2 Wake Forest Intra. L. 
Rev. 100 (1966). 


orable Edwin Gill, State Treasurer, 42 
N.C.A.G. 12 (1972). 


§ 116A-7.1. Reports required.—A certified copy of the balance sheet or 
final statement for each calendar year of any person, firm or corporation having 
25 or more employees in the State of North Carolina shall be filed with the North 
Carolina tax return of such person, firm or corporation indicating in a separate 
account or as a separate item in the “surplus” account the following : 


(1) All unclaimed salaries, wages and other compensation from any person, 
firm or corporation employing 25 or more people unclaimed for two 
years which escheat pursuant to G.S. 116A-7; 

(2) All unclaimed dividends of corporations, joint stock companies or asso- 
ciations unclaimed for three years which escheat pursuant to G:S. 
116A-4; 

(3) All rebates and returns of overcharges and unclaimed meter deposits due 
by utility companies unclaimed for two years which escheat pursuant to 
G.S. 116A-7; and 

(4) Unclaimed dividends or other distributions due from any association 
organized under Subchapter IV or Subchapter V of Chapter 54 of the 
General Statutes unclaimed for three years which escheat pursuant to 
G.S2lLIGA-77 (1971 Cal l1Oys. 1.) 

Editor’s Note. — Session Laws 1971, c. 
1110, s. 2, makes the act effective July 1, 
1971. 


§ 116A-7:2. Penalty for failure to make reports.—lIt shall be the duty 
of the State Treasurer and of the Attorney General to see that all reports required 
by the escheat provisions are properly made at the time and in the manner and form 
provided and to take any necessary action to secure compliance with the provisions 
of Chapter 116A of the General Statutes regarding escheats. Any holder who shall 
fail, neglect or refuse to make and file any required report shall be liable to the State 
of North Carolina in the sum of three hundred dollars ($300.00) for each and every 
such failure, neglect or refusal, and an additional sum of ten dollars ($10.00) for 
each and every day of the period of default. Such penalty may be recovered by the 
State in an appropriate legal proceeding instituted by the State upon the relation 
of the State Treasurer. The proceeds of any penalty or judgment recovered in 
such action shall be paid to the State Treasurer to be added to the Escheat Fund 
and to be held by the State Treasurer absolutely and in fee simple. 

The recovery of such penalty shall not relieve the defendant-holder from the duty 
of making and filing said reports. The State of North Carolina, upon relation of the 
State Treasurer, shall have the benefit of the remedy of mandamus to compel 
compliance with the requirements of the escheat provisions relative to the making 
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and filing of said reports, or the State Treasurer may compel compliance by suit 
and/or bill for discovery. (1971, c. 1109, s. 1.) 
Editor’s Note. — Session Laws 1971, c. 
1109, s. 2, makes the act effective July 1, 
1971. 


§ 116A-8. Escheat Fund.—(a) The Escheat Fund shall be established by 
the State Treasurer and maintained by him as a separate fund. All funds which 
escheat shall be paid to the State Treasurer. Any funds previously escheated to the 
Escheat Fund which are claimed by their rightful owner shall be returned by the 
State Treasurer from the Escheat Fund. 

(b) The payment of any funds described in this Chapter, or the transfer of any 
personal property described in this Chapter, to the Escheat Fund shall relieve any 
person, firm, association or corporation, or any State or federal official or agency of 
further liability therefor. 

(c) The State Treasurer shall deposit or invest the Escheat Fund in his dis- 
cretion, as provided for State funds generally. (1971, c. 1135, s. 3.) 


§ 116A-9. Distribution of income of Fund.—The income derived from 
the investment or deposit of the Escheat Fund shall be distributed annually on or 
before July 1 to the State Education Assistance Authority for loans to aid worthy 
and needy students who are residents of this State and are enrolled in public institu- 
tions of higher education in this State. (1971, c. 1135, s. 3.) 


§ 116A-10. Terms of loans.—Loans made by the State Education Assis- 
tance Authority shall be made under terms of other loans made by the Authority. 
(1O7Ay clase. S33.) 


§ 116A-11. Statute of limitations.—Any property, real or personal, which 
has escheated to the University of North Carolina or the Escheat Fund, of which 
the Staite Treasurer is custodian, shall be subject to refund for a period of seven 
years from the date on which it first became due and payable to the Escheat Fund. 
After the expiration of seven years, the University or Escheat Fund and the State 
Treasurer as custodian shall cease to be liable and may not pay such funds to 
one claiming to be the rightful owner. 

No action may be brought after the expiration of the seven-year period against 
the State, the University, the Escheat Fund and the State Treasurer or any agents 
thereof for the refund of escheated property. (1971, c. 1111, s. 1.) 

Editor’s Note.—Session Laws 1971, c.  escheats, except that as to any funds held 
1111, s. 2, provides: “This act shall become by the University on which the statute 
effective July 1, 1971, and shall apply to shall have run on July 1, 1971, the right- 
all funds previously escheated to the Uni- ful owners shall have until January 1, 1972, 
versity of North Carolina and to subsequent to make their claims.” 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
November 1, 1974 


I, James H. Carson, Jr., Attorney General of North Carolina, do hereby 
certify that the foregoing 1974 Cumulative Supplement to the General Statutes 
of North Carolina was prepared and published by The Michie Company under 
the supervision of the Division of Legislative Drafting and Codification of 
Statutes of the Department of Justice of the State of North Carolina. 


JAMES H. CARSON, JR., 
Attorney General of North Carolina 
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